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UNITED STATES OF AMERICA
FEDERA TRAE COMMISSION

a corporation.

Docket No. 9309

In the Matter of

KENTUCKY HOUSEHOLD
GOODS CARRIERS
AsSOCIATION, INC.,

COMPLAINT COUNSEL'S POST TRIAL BRIEF

Complaint Counsel respectfully submit this post tral brief in support of our request that

the Cour adopt Complaint Counsel' s Proposed Findings of Fact and Conclusions of Law and

issue an Initial Decision finding that Respondent Kentucky Household Goods Carrers

Association, Inc. ("Respondent" or "Kentucky Association ) has violated Section 5 of the

Federal Trade Commission Act, 15 U. c. ~ 45 , by entering into a horizontal agreement to fix

prices affecting commerce as defined under the Federal Trade Commission Act.

INTRODUCTION

The Complaint in this matter charges, and the evidence shows, that the Kentucky

Association has unlawfully fixed the price of intrastate moving in Kentucky. The movers in the

Kentucky Association agree upon what prices will be charged to consumers, and then institute

them by filing a "tarff' that requires the movers to charge the prices they have agreed upon.

Respondent claims that the Commonwealth of Kentucky has authorized and supervised this

activity as par of its regulation of the moving industr, and therefore conduct that would



otherwise be illegal per se is permissible. wple decades ago the Intervenor Kentucky

Transportation Cabinet ("KTC") undertook steps to supervise movers ' rates , state officials

charged with overseeing this activity curently do little more than take par in "private

discussions" with movers before rubber-stamping the rates agreed upon by the movers. As a

result, the Kentucky Association has violated the antitrst laws, no defense shields its conduct

and it should be subject to a cease and desist order barng it from futue price-fixing.

II. FACTUAL BACKGROUND

The Kentucky Association files with the state a collective tarff for intrastate household

goods movers in Kentucky. The tarff sets fort the rates these would-be competitors must

charge for their moving services. (Subsection A. below) The state has statutes in place

establishing that rates are to be reasonable and not excessive to consumers. (Subsection B.

below) In the past, the KTC had a large staffthat took steps to determine whether the rates filed

by movers in their collective tarff were in line with those statutory norms. (Subsection C.

below) But that changed. Now responsibility for all household goods matters falls on one par-

time KTC employee, Wiliam Debord, who is also tasked with many transportation

responsibilities beyond household goods matters. (Subsection D. below) The record clearly

reflects the steps that KTC offcials do not take. KTC does not collect business data, undertakes

no take procedural steps to assure public input on rate levels, and does not conduct a substantive

review ofthe rates in the tarffs. (Subsection E. below) At best, the evidence shows that the

KTC, through Mr. Debord, has engaged in some nonspecific, private conversations about rate

levels with the movers he is obligated to regulate. But the record is devoid of specifics about

who was involved in the discussions, when these conversations occurred, what financial



information was reviewed and which rate increase proposals were discussed. (Subsection F.

below)

KENTUCKY HOUSEHOLD GoODS CARRIERS ASSOCIATION.

The Kentucky Household Goods Carers Association, founded in 1957, prepares a

collective tarff for intrastate household goods moving in Kentucky on behalf of its 93 members.

CCF , 10- , 17. I The tarff, which binds all association members, has several sections. One

par of the tarff contains the rates movers must charge for local moves, which are defined as

moves within 25 miles of a carer s situs. Local rates are either charged at a flat rate per room or

determined by hourly fees for labor and equipment. Another section of the tarff specifies the

rates movers must charge for intrastate moves of more than 25 miles ("intrastate rate ). These

rates are established under Section II of the tarff as a fuction of the distance traveled and the

total weight of the shipment. CCF 14. Respondent' s members tell the Kentucky Association

to which schedule of prices (II-A through II-G, with II-G being the highest level of rates) within

Section II they agree to adhere. This information is circulated to the other members prior to the

time the fmal price level selections are sent to the KTC for its acquiescence. CCF , 24, 27.

Respondent's members have also agreed to establish a " peak" season which rus from

May 15th through September 30 , durng which the rates in the tarff are increased ten percent.

CCF. 23. Another section of the tarff sets rates that are added to the customer s bill for

additional services, such as packing, moving paricular bulky or heavy items, and moves

involving flghts of stairs. The members also agree on what constitutes "overtime:" any packing

CCF is a reference to Complaint Counsel's Proposed Findings of Fact
which is being filed herewith.



or unpacking performed on the weekends or after 5 p.m. durng weekdays. The tarffs terms are

precise. For example, packing a "Dru, Dish-Pack" costs $14.60 regular time and $20.40 on

overtime. Packing a wardrobe caron costs $3.60 regular time and $4.95 overtime. CCF ~ 15.

Unpacking a dr, dish-pack costs $5.35 regular time and $7.50 on overtime, and unpacking a

wardrobe caron costs $1.35 regular time and $1.95 overtime. CCF ~ 15. Moving an

automobile is $134. , and moving jet skis costs $84. 15. CCF ~~ 25- 26.

Respondent regularly institutes collective increases in the rates contained in the tarff.

Such increases can be instituted either by Respondent's Board of Directors or though a vote of

the general membership. CCF ~ 19. For example, on October 13 , 1999, Respondent sought a

10% increase in the intrastate transportation rates then in effect. CCF ~ 19. Similarly, on

October 11 2000, Respondent' s members agreed to seek an 8% increase in the intrastate

transportation rates then in effect. CCF ~ 20. This char sets forth some examples of rate

increases collectively implemented by Respondent:

Supplement No. Effective Date Increase

5% Intrastate rates & certain items

8% Intrastate rates

10% Certain items & local moves

10% Intrastate rates

5% Intrastate rates & certain items

8% Across the board

10- 5% Across the board

8% Across the board

5% Intrastate rates



CCF ~ 21. These rate increases add up to a 53.5% increase in the intrastate rate for the tens year

depicted in the table. In a similar regard, the April 26 , 1985 anual meeting minutes note the

cumulative increase in rates that had occured over the previous five year period

, "

Rates have

increased 42% since 1980." CCF ~ 22.

The Kentucky Association takes steps to orchestrate changes in the tarff. CCF ~~ 16

29-31. In addition to circulating to members proposed changes in the tarff before they are

submitted to the KTC, the evidence shows that Respondent has applied pressure to keep a mover

from makng a change in the price terms ofthe tarff. In early 1996 , Boyd Movers sought an

exception to the tarff whereby the firm would compensate the consumer more for damage done

in a move - in effect, Boyd was proposing to decrease price. The head ofthe Kentucky

Association s Tarff Committee (Mr. Mirus) called Mr. Buddy Boyd of Boyd Movers and urged

him not to file his exemption. Mr. Mirus took detailed notes of his conversation with Mr. Boyd.

First, Mr. Mirus told him that his proposed change "was in conflict with provisions of the tarff.

Mr. Mirus "(a)lso requested that (Boyd) put-off (delay) filing this exception until a later date, ths

will allow time to see how the majority of paries to the tarff adjust to these new rules and items

applicable to valuation charges. Buddy stated that he did not want to ' upset the program ' or

work against the majority of tarff paricipants. Therefore, he withdrew the requested exception

as shown on this form." CCF ~ 29. The notes of the conversation make clear that Mr. Boyd

believed that his proposed price decrease was in the best interests of the consumer, but agreed to

follow the majority?

2 Respondent' s counsel asserted, without citation, that this situation involved "
item which would be illegal, and therefore, should not be included in the tarff." Trial Volume 1

March 16 2004 ("Trial Tr. ) at 28. The notes, however, indicate that the change would be



KENTUCKY STATUTES REGARDING HOUSEHOLD GOODS CARRIERS.

Several Kentucky statutes relate to the household goods industr. One statute, KY. REv.

STAT. AN. ~ 281.680, requires that all movers file a tarff with the KTC. CCF ~~ 9 37. In

addition, there are several statutory provisions that establish guidelines for the level ofthe rates

movers can charge. For instance, a Kentucky statute sets forth a state policy whereby

transportation offcials are to regulate all motor carers in order "to encourage the establishment

and maintenance of reasonable charges for such transportation service, without unjust

discriminations, undue preferences or advantages, or unfair or destrctive competitive practices.

KY. REv. STAT. AN. ~ 281.590; CCF ~ 38. That statute also declares that it is state policy to

have the KTC ensure that rates provide for "economical and efficient service." CCF ~ 39. KY.

REv. STAT. AN. ~ 281.690(2) provides that if the KTC believes that a proposed tarff is

uneasonable, it may hold a hearng, and that a hearg must be held if the tarff is protested. If

at the hearng, the KTC were to find that the tarff is "unjust, uneasonable, or unjustly

discriminatory," it must set an alternative rate that is ' just and reasonable." CCF ~ 41. And KY.

REv. STAT. AN. ~ 281.695(1) states that if, after a hearng, the KTC were to determine that the

rates are "excessive " it may "determine the just and reasonable rate." CCF ~ 41.

Under KY. REv. STAT. AN. ~ 281.685 , movers must charge the exact rat set by the tarff

- no discounting is permitted. CCF ~ 42. Nevertheless, Respondent' s members occasionally 

to offer discounts to consumers. CCF .~~ 32-36. For example, a letter from A. Arold, a

Kentucky Association member, complained that a competitor was offering a 52% discount. A.

considered in the futue when the other members found it agreeable - an indication that Mr.
Mirus thought the change could be legally implemented if proposed by the Kentucky
Association.



Arold brought ths matter to the state s attention in a letter stating, "(w)e at A. Arold

appreciate and respect fair and honest competition. However, in our regulated state we do not

condone dishonest business practices." CCF ~ 33. Two other exhibits show movers attempting

to discount 30% offthe collective rates in the tarff. CCF ~~ 34-35.

KTC' s PAST REVIEW OF TARIFF RATES.

Decades ago, the KTC had a staff ofthree auditors plus other employees who took

substantial steps to oversee household goods movers. CCF ~ 46. At that time, KTC required all

household goods movers to fie detailed anual financial reports containing cost and expense

data. CCF ~ 44. These reports were routinely audited in the 1970's and 1980's. The KTC would

check their accuracy by comparng the data sent to the state with the firms ' Interstate Commerce

Commission filings, which could be 200 pages long. CCF ~ 44.

In fact, according to minutes of the April 15 , 1966 , board meeting, Respondent

considered hiring a consultant to prepare information for the state because

, "

It was decided that

due to the amount of information which maybe required by D. T. (KTC' s predecessor state

transportation deparent), it would be feasible and probably more economical to call in an

outside rates

firm. . ." The expert under consideration had many years experience at the Interstate Commerce

Commission, where he supervised "between 30 and 40 employees whose duties were to develop

cost formulae for the determination of rail, motor carer. . . pay costs, to prepare cost studies. . .

(and) to furnsh cost data to the Suspension Board and other members of the Commission staff

for use in determining the reasonableness of rates for rail carers, motor carers, and barge



carers and to introduce cost and other evidence in proceedings before the LC.C." CCF ~ 45.

During this period, KTC took the information required to be submitted by regulated

carers and performed an analysis of the economic condition of the industr. Specifically, KTC

would routinely perform "unform cost stud(ies)" of for- hire carers which involved 

mathematical formula" or a "statistical formula" that was used which was "very,.very in depth

or involved." CCF ~ 46. This information was compiled on a spreadsheet which contained the

calculated operating ratios for all household goods movers. CCF ~ 47. Mr. Debord was involved

in deriving movers' operating ratios, and he would then prepare monthly wrtten reports to the

Commissioner analyzing rate applications. CCF ~ 48. However, that changed. Some time in

the 1980' , the Commissioner told him "not to bother them with those thngs" or "Don t bother

us with that." CCF ~ 49.

KTC' s CURRENT SUPERVISION OFFICIALS.

Over the years, the KTC's review of household goods matters has evaporated. KTC'

review of household goods matters curently resides with its Division of Motor Carers. Ms.

Denise King, at the time of discovery, was the director ofthe Division of Motor Carers. CCF 

52. Prior to the FTC proceeding, Ms. King had never discussed household goods moving matters

with her boss and had never received any instrctions from her boss regarding how rates

contained in the tarff should be analyzed. CCF ~ 55. Ms. King, who admitted that she spent

only one to two percent of her time on household goods matters, testified that Mr. Wiliam

Debord was responsible for the KTC's program with respect to household goods tarffs. CCF ~

53.

It is unclear from the record whether Respondent actually hired a consultant.


