ANNUAL REPORT

OF THE

FEDERAL
TRADE COMMISSION

FOR THE

FISCAL YEAR ENDED JUNE 30, 1929

UNITED STATES
GOVERNMENT PRINTING OFFICE
WASHINGTON: 1929

For sale by the Superintendent of Documents, Washington, D.C. - - - - - - - - Price 25 cents



FEDERAL TRADE COMMISSION

EDGAR A. McCULLOCH, Chairman.
GARLAND S. FERGUSON, Jr.
CHARLESW. HUNT.

WILLIAM E. HUMPHREY.
CHARLESH. MARCH.

OTIS B. JOHNSON, Secretary.



CONTENTS

PART |. INTRODUCTION

Page
The Commission as an Aid to Business 4
Investigation of Stock Acquisitions 6
The Year's Activities 8
Background of the Commission 13
Description of Procedure 17
Publications of the Commission 21
PART II. DIVISIONAL REPORTS
Public-utilities investigation (electric power and gas) 26
Trade-practice conferences 30
Introduction 30
Procedure 32
Summary of conferences 34
Barn-equipment industry 34
Beauty and barber supplies 34
Cheese assemblers 35
Cottonseed crushers 36
Cut stone 36
Face brick 37
Fertilizer 38
Grocery 39
Gypsum 40
Jewelry 41
Knit underwear 41
Kraft paper 42
Lime 42
Metal lath 43
Naval stores 43
Paint, varnish, and lacquer 44
Paper board 44
Petroleum 45
Plumbing and heating 46
Plywood 46
Publishers of periodicals 47
Range boiler 48
Rebuilt typewriter (second conference) 49
Reinforcing steel fabricating 49
Scrap iron and steel 50
Spice grinders 51
Steel office furniture 51
Upholstery textile 52
Waxed paper (second conference) 52
Woodworking machinery 53
Woolens and trimmings 54
Specia board of investigation (fraudulent advertising) 55
Chief examiner’s division 57
Outline of procedure 57
Expedition of work on preliminary inquiries 58
Clayton Act enforcement difficult 59

Inquiriesinto stock acquisitions 60



Newsprint-paper inquiry

Trial examiners' division

Trial of formal complaints

Features of stipulation procedure
v

Economic division

Introduction

Electric and gas utilities (public utilities)

Chain stores

Open price associations
Lumber trade associations
Resale price maintenance
Price bases

Blue-sky securities

Du Pont investments
Bread and flour

Chief counsel
Complaint, answer, and trial of acase

Summary of work, 1929

Character of representative complaints
Acquisition of capital stock of competitors
Tying and exclusive contracts

Misdescription of lumber
Resale price maintenance

Misrepresentation of books of reference

Misrepresentation of paints

Misrepresentation of nature of business

Intimidation of competitors
Passing off

Orders to cease and desist (list of respondents)

CONTENTS

Ordersto cease and desist (representative cases)

Bernard Hewitt & Co
Calumet Baking Powder Co

Chicago Correspondence School of Music

Cooke, T. G

Furniture manufacturers (26 companies)
Hoboken White Lead & Color Works (Inc.)

Irish lace cases
Jacobs, Leon E., & Bro

Marsay School of Beauty Culture

Raladam Co

Ray Laboratories

Scott & Bowne

Synthetic soft-drink cases
West Coast Theatres (Inc.)

Methods of competition condemned
Court cases

American Snuff Co

Baynk Cigars (Inc.)

Bradley, James J., & Co
Breakstone, Samuel

Cassoff, L. F

Chipman Knitting Mills
Electric Bond & Share Co
Fluegelman, N., & Co. (Inc.)
Good Grape Co

Grand Rapids furniture cases
Grand Rapids Varnish Co
Indiana Quartered Oak Co
International Shoe Co

Kay, Dr. Abbott E

61
62
62
62

65



Kirk, James S., & Co

Kohlberg, Alfred (Inc)

Leavitt, Louis

Light House Rug Co

Macfadden Publications

Masland Duraleather Co

Millers' National Federation

Ohio Leather Co

Paramount Famous-Lasky Corporation
Paul, B. (Paul Bame)



- CONTENTS
Court cases--Continued.
Proctor & Gamble Co
Raladam Co
Royal Baking Powder Co
Shade Shop
Western Meat Co
Tables summarizing legal and court work
Preliminary inquiries
Export-trader investigations
Applications for complaints
Complaints
Petitions for review-
Lower courts
Supreme Court
Petitions for enforcement-
Lower courts
Supreme Court
Petitions for rehearing-
Lower courts
Supreme Court
Interlocutory, mandamus, €tc.-
Lower courts
Supreme Court
Miscellaneous-
Lower courts
Supreme Court
Export trade section
The Webb-Pomerene law
Export trade statistics
Export associations listed
Trade conditions abroad
Boards of review
Procedure
Summary of work
Administrative division
Personnel
Publications
Library
Fiscal affairs

Page
101
98
111
100

114
114
114
115
115

116
117

117
118

118
119

119
120

120
121
122
122
124
124
127
136
136
137
138
138
138
139
140

PART Ill. DOCUMENTS AND SUMMARIES (EXHIBITS)

Sherman Antitrust Act

Federal Trade Commission act

Clayton Act, sections 2, 3, 7, 8, and 11
Export trade act

Procedure and policy

Rules of practice

Trade practice conferences

Proceedings disposed of

Complaints pending

Stipulations approved and accepted
Resolutions directing the year’' sinquiries
Congressional and other inquiries, 1913-1929

SPECIAL SUBJECTS INDEX

Advertising, false and misleading (special board of investigation)
Appropriations, expenditures, etc

Chain store inquiry

Complaints

Court cases

145
147
153
157
159
161
166
168
188
217
222
228

10, 15, 18, 55

140

8, 10, 67, 222

75, 115--116, 168-217
92



Dismissals, orders of 183
Electric Bond & Share Co. case 9, 27,108
Export trade, Webb-Pomerene law 5,122, 157



Vi CONTENTS

Federal Trade Commission--
Organization of
Procedure of
Federal Trade Commissioners, past and present
Orders to cease and desist
Publications of the commission
Public utilities (electric power and gas)
Resal e price maintenance, general business inquiry
Stipulations
Stock acquisitions, investigation of
Trade practice conferences

Page

15, 16
17

16

80, 116-119, 168

21,138

8, 26, 66, 73, 108, 222
8, 11, 69, 223

15, 18, 62-64, 217

6, 60

4, 8, 9-10, 15-16, 19, 30-54, 166



ANNUAL REPORT OF THE FEDERAL TRADE
COMMISSION, 1928-29

To the Senate and House of Representatives:
The Federal Trade Commission herewith submits to the Congress its 30, 1929.
annual report for the fiscal year July 1, 1928, to June 30, 1929.
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THE FEDERAL TRADE COMMISSION ASANAID TO
BUSINESS

American business saves hundreds of thousands of dollars each year through the
Federal Trade Commission’ sactivitiesin preventing and correcting unfair methods of
competition.

It would be impossible even to estimate for a given year what the abandonment of
unethical and economically wasteful practices means to the business community in
terms of dollars. The cost of private litigation that would be necessary were it not for
the commission’ s procedure would alone be enormous to contempl ate.

Even considering only a single industry it is difficult to arrive at specific amounts
saved. One reason is that moral values do not readily lend themselves to financial
estimates and the benefits derived by anindustry from thework of the commission are
often largely ethical in character.

One of the commission's most successful and far-reaching means of effecting
savings for an industry is its trade practice conference procedure which permits the
members to meet and agree to outlaw unfair methods of competition, making it
possibleat hundredfold one to eliminate numerousperniciouspracticesahundredfol d,
correction of which would requirelong litigation if one hundred offenderswereto be
proceeded against individualy.

Probably the outstanding casein the history of the commission fromwhich an actua
saving to the general public on alarge scale can be estimated in dollars, occurred in
aprevious fiscal year when, as aresult of the commission’s order in the “Pittsburgh
plus’ case, there was a saving of $30,000,000 to the farmers of the nation, estimated
on difference in cost to them of the steel which they used when sold on a Pittsburgh
basis and when sold on a Chicago and Birmingham basis.

It also was estimated that the saving to purchasers of al classesin the West and
South as aresult of the order in this case was more than $150 000,000 annually.

The following specific instances should also be suggestive of what as awhole is
being accomplished:

One order of the commission prohibited fraudulent misrepresentations In connection with
cosmetics being sold to the extent of $400,000 aY ear. The productswere practically worthless.
The commission’ sorder seemsto have driven them from the market. The entire amount paid by
the public was doubtless a total 1oss which would have continued to accumulate but for the
commission’sorder. The savings to the public could be safely placed at approximately
$400,000 a year.

A respondent sold close to 275,000 spurious automobile accessories of little or no value, at
an estimated price of 35 cents each. At thisrate between $90,000 and $100,000 was taken from
the public before proceedings of the commission and private litigation put a stop to it. But for
thisaction, the sale of these worthless wares would doubtless have gone onin greater volume.

Short measuring of paint was prohibited in an order directed to apaint company. Onthebasis
of volume of salesayear, and at the price charged the

4



THE COMMISSION AS AN AID TO BUSINESS 5

consumer, the shortage was being paid for by the consuming public at the rate of
$41,250 ayear; which was saved thenceforward by the commission’ sorder prohibiting
short measuring.

The export trade act administered by the commission is undoubtedly of substantial
financial value to the companies that have joined export trade associations. Some of
the smaller associations say they could not export without the act beinginforce, while
other associationsreport such advantagesas* saving of operating expenses, at “ saving
ininland freight,” “economy in distribution,” and reduction in selling costs.” 1

Other hundreds of thousands of dollarshave been saved for the business community
through the commission’ s orders against commercial bribery, misbranding, and other
forms of misrepresentation. Individually examples could be listed in abundance, but
they would be only indications of what must be the total savings in money and the
resulting moral benefits.

1 Exports by foreign-trade associations organized under the export trade associations organized under
the export trade act totaled in 1928 more than $476,000,000.



INVESTIGATION OF STOCK ACQUISITIONS

In a day when mergers and consolidations are forming with a rapidity hardly
foreseen even by the authors of the present antitrust laws; the Federal Trade
Commission makes inquiry and takes action when necessary, but always within the
narrow limits prescribed by the acts and further circumscribed by the courts.

The commission and the Department of Justice have concurrent jurisdiction in the
enforcement of the sections of the Clayton Act pertaining to stock acquisitions.

Under certain conditions section 7 makes unlawful the acquisition by one
corporation of stock or other share capital of a competing company and aso the
acquisition by a holding company of the stock of competing corporations. More
specifically, the act applies only to the acquisition of stock and not assets. It was
believed that if the stock was acquired prior to the assets the matter would constitute
aviolation of the act. The United States Supreme Court, however, held that unlessthe
commission had issued its complaint prior to the acquisition of the assets the
commission was without jurisdiction. (Federal Trade Commission v. Thatcher
Manufacturing Co. et d., 272 U. S. 554.) These decisions have limited and in alarge
measure nullified the application of the act.

With aview to correcting violations of thislaw, the commission institutes promptly
inquiriesinto all important industrial mergersand acquisitionsthroughout the country.
These preliminary inquiriesare directed to the ascertainment of the method or manner
by which acquisition was effected, extent of competition between or among the
companies involved prior to such acquisition, interstate business done, together with
details of organization, capitalization, and methods of competition.

During the fiscal year 228 preliminary inquiries were instituted into acquisition
matters with a view to determining violations of the act. There were 43 inquiries
pending at the beginning of the year. Out of atotal of 271 inquiries handled only a
small percentage were docketed as applicationsfor complaint. The commission filed
196 inquirieswithout docketing, while 71 were pending at the close of theyear. Of the
196 mattersfiled without docketing 99 involved acquisition of assets; 49 showed lack
of competition, either because of the territory served or noncompeting products, and
in 18 cases the commission found that it lacked jurisdiction, while the remaining 30
had been instituted on reports of mergers on which negotiations were suspended.

Of the 99 mattersfiled without action involving the acquisition or consolidation of
assets during the year nearly 10 per cent involved the acquisition of assets subsequent
to the acquisition of capital stock by the acquiring corporation. An equally small
percentage

6



INVESTIGATION OF STOCK ACQUISITIONS 7

of matters filed without action involved acquisition or consolidation of assets which
were acquired for a cash consideration or in which no stock issue was involved.

In addition to the cases in which the commission was precluded from taking action
because the acquisitions involved assets, there were several which involved the
consolidation of integrated industries, the products being noncompeting. Two
important mergers of this character in food lines were consummated, and recently a
third has been proposed. Other acquisitions or mergers of integrated lines involved
aviation, radio, talking machines, rubber goods, motion pictures, oil, drugs, and
chemicals. All of these inquiries have not been completed.



THE YEAR'SACTIVITIES

Among major activities of the Federal Trade Commission during the fiscal year of
1928-29 were:
Continuation of the investigation of power and gas utilities, their financial structure
and publicity enterprises.
Holding of 31 trade practice conferences with that many industries for adoption of
rules of business practice that would tend to eliminate unfair methods of
competition.
Continuation of the investigation of chain-store systems of the country, their
organization, extent, methods  of marketing and distribution, pricing, possibilities
of antitrust law violations.
Campaign against fraudul ent and mi sl eading advertising and establi shment of aspecial
board of investigation to work on the preliminary features of cases arising out of
unfair advertising.
Continuation of the investigation of resale price maintenance.
Investigation of newsprint paper industry.

THE UTILITIESINVESTIGATION

Continuing its investigation of electric power and gas utilities, under Senate
Resolution 83, Seventieth Congress, the commission practically completed public
hearings on utility methods of obtaining publicity and made elaborate preparationsfor
the hearings on financial structures of operating, holding, service, and management
companies. The hearings on financial phases were expected to begin in the fall or
winter of 1929.

Outstanding developments of the fiscal year in the power investigation were:
Inquiry into publicity methods of utility national associations, regional divisions and
State committees, practically completed by holding of public hearings in
Washington for examination of utility publicity officials from Pacific Coast
States.

Evidence that public utilities or persons closely identified with them have acquired
substantial ownership interests in newspapers in various parts of the country
presented in public hearings.
Commission sendsto 2,500 utility companies comprehensive report forms, Report of
Utility Corporations, calling for information on growth of capital assets and
capital liabilities of holding companies; methods of issuing securities; services
furnished to electric and gas public-utility companies; intercompany re-

lationships among holding companies, managing or service companies, and
financial, engineering, construction, and electric and gas operating companies;
and political campaign contributions and expenditure of funds to influence
or control public opinion with respect to municipal or public

ownership of electric power or gas enterprises.






THE YEAR'SACTIVITIES 9

Accountants examine books of larger holding, service, management, and
construction companies, I including some of their larger electric and gas
operating companies, anayzing investment accounts, capital accounts,
pertinent asset and liability accounts, earning and expense accounts and surplus

and reserve accounts.

Field workers investigate relationships between utility companies and service
organizations at offices of the more important management groups.

Foundation laid in public hearings for application to Federal court, southern district
of New Y ork,

to require Electric Bond & Share Co., one of the largest holding companies, to
submit operating expense ledgers for inspection by commission examiners
as necessary to comply with
Senate's direction to ascertain and report on financial structure of utility
companies.

Electric Bond & Share Co. resists application to Federal court. Argument before
Judge Knox, February 15. Filing of briefs. Offer of proof. *

In its annual report herein on public utilities, page 28, the commission suggests a
suitable amendment of its organic act to remove much of the difficulty encountered in
carrying on investigations at the direction of either House of Congress. The
commission declares that--

Under the present terms of the act the commission, is empowered, upon direction of the President or
either House of Congress, to investigate and report the factsrelating to alleged violations of the antitrust
acts by any corporation. Both Houses of Congress have long held and exercised with judicial sanction
the auxiliary power of investigation in aid of legisation, including the power to subpoenawitnesses and
compel the production of books and papers.

A specific delegation of such power, limited to the general scope of matters now committed to the
commission by its organic act and to be exercised only upon the direction of either House of Congress,
would greatly facilitate the work of the commission in conducting the general business inquiries which
have been frequently directed by either the Senate or House of Representatives. Senate Resolution 88, in
some of its phases, issuch aninquiry and specifically callsfor recommendations asto needed | egilation.

Annual reports of the utilities investigation may be read beginning on page 26
(Public Utilities Investigation), on page 66 (Economic Division), and on page 108
(Court Cases, Electric Bond & Share. Co.).

The investigation is purely fact finding on the part of the com-mission, which has
made no charges against any person or organization involved, nor any
recommendationsto the Senate, although reports of progress have been and are being
sent to the Senate each month. 2

TRADE-PRACTICE CONFERENCES

The commission’s chief contribution to self-government of industry was the group
of 31 trade-practice conferences held in the year

1 Judge Knox handed down amemorandum opinion July 18, 1929, sustaining the com mission’ spower
of subpoenain investigations under sec. 6, Federal Trade Commission act and held that witnesses must
answer pertinent questions, but that to date no sufficient showing bad been made to entitle the
commission to have produced the books subpoenaed. The case awaited possible reference by either side
to amaster for taking testimony.



2 Printed copies of these interim reports containing transcripts of testimony and lists of exhibits
introduced may be obtained from the Superintendent of Documents Washington, at a nhominal cost.
Digests of all exhibits introduced are in course
preparation for printing.



10 ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION

1928-29, with that many industries seeking to eliminate unfair methods of competition
among their members.

This was the largest number of conferences held in any year of the trade-practice
conference movement and undoubtedly signifies a constantly growing interest in and
appreciation of this procedure on the part of American business men.

Summary reports of these conferences may be read beginning on page 34. 3

CHAIN-STORE INQUIRY

The chain-store investigation originated under Senate resolution. Thousands of
guestionnaires calling for information on various methods of distribution were sent to
wholesalers and to chain-store systems of the country while previously a corps of
investigators went to the field to gather information necessary to planning and
preparing the questionnaires. Intensive study was given by field men to organization
and operating methods of several leading chains.

In this investigation the commission is seeking to ascertain advantages and
disadvantages of chain-store distribution in comparison with those of other types;
significance of the growth of chains by actual savingsin costs of management and
operation and by quantity pricesavailable only to chain stores; extent, if any, towhich
consolidations of chain stores have been effected in violation of theantitrust |aws; and
the extent, if any, to which the chain-store movement has tended to creates a
monopoly.

Thechain-storeresolution, unlikethat calling for theinvestigation of public utilities,
does not provide for public hearings. The survey thus far has been confined to field
and office work. When completed a final report will be sent to Congress and made
public.

FRAUDULENT ADVERTISING

Creation of the specia board of investigation to handle cases of fraudulent
advertising was partly aresult of the commission’s having on file alarge number of
applicationsfor complaint regarding this practice. In addition asurvey of advertising
columnsof certain magazinesand other periodicalscarried onfor several monthsprior
to inception of the board revealed an enormous amount questionable copy.

The board, consisting of three of the commission’s attorneys; was given general
power to investigate, hold informal hearings, and make reports and recommendations
to the commission. All proceedings are based on section 5 of the Federal, Trade
Commission act.

Taking asomewhat new departure the commission, in the prosecution of complaints
charging unfair advertising, joined as co-respondents with the advertiser in each case
the advertising agency and the publisher involved, so that the latter might have
opportunity to stipulate to abide by action of the commission without becoming
respondents to complaints.

31n September, 1929, the commi ssion published Trade Practice Conferences, July in 1929, containing



rules of business practice adopted at 56 conferences. The pamphlet may be obtained from the
Superintendent of Documents, Washington, for 25 cents.
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Hearings before the board are informal and for the protection of proposed
respondentsaswell asfor devel opment of information needed by thecommission. The
commission does not make a case public prior to issuance of complaint.

The board’ s annual report may be found on page 55.

RESALE PRICE MAINTENANCE

A preliminary report (Part 1) on resal e price maintenance covering the legal status
and the general experience and opinions of interested business classes and of
consumers was sent to Congress in January, 1929.

Part 11 will treat of theresultsof actual businessexperiencein handling trade-marked
or otherwiseidentified products, and upon therel ationship of resal e price maintenance
to different types of products and methods of distribution.

This is an inquiry into general business phases and not necessarily related to
individual complaints pending beforethe commission. Further reference may be seen
on page 69.

NEWSPRINT PAPER INQUIRY

Another important investigation conducted during the fiscal year was that on
newsprint paper, directed by a Senate resolution adopted February 27, 1929. Field
work isin progress but the material is not yet in condition for areport to be made.

Theresolution calls for information on the question of whether certain practices of
manufacturers and distributors of newsprint paper tend to create a monopoly in
supplying newsprint to publishersof small daily and weekly newspapers, or constitute
aviolation of antitrust laws.4

Other investigations concern open price associations, ® geographic bases of price
making, and blue sky securities. These inquiries concern general trends in business
rather than individual cases.

EXPORT TRADE TOTAL S $476,000,000

Exports by foreign trade associations organized under the export trade act,
administered by the commission, have greatly increased each year, totaling in 1926,
$200,000,000; in 1927, $371,500,000 . and in 1928 more than $476,000,000.

Fifty-seven export associations were operating in June, 1929, including three new
associations formed during the fiscal year.

A review of trust laws and unfair competition in foreign countries and economic
features of international trade are included in the report of the commission’s export
trade section, page 122.

Additional expedition of thecommission’ swork waseffected through establishment
of a second board of review to augment the first board in reviewing general casesin
astage prior to issuance of complaint. Alternating cases are referred to the boards for
review and opinion. Each board is composed of three lawyers. Prior to June 14 the
single board functioned with five members.

4 Text of the Senate resolution directing thisinquiry may be found on p.224.
5 This report, dealing with price and trade statistics reporting, as well as trade association work in



general, isavailable in printed form.



12 ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION
COMPLAINTSISSUED TOTAL 148

During the year the commission issued 148 complaints, all but 5 of which charged
violations of section 5 of the Federal Trade Commission act prohibiting unfair
methodsof competition. Fifty of thecomplai ntswere agai nst manufacturersof western
yellow pine, known botanically as Pinus ponderosa, on the ground that they
wrongfully designated their productsas“whitepine.” Thesalient featuresof theseand
other representative complaints may be read, beginning on page 75.

The final expression of the commission in a case where it finds the respondent to
haveviolated the law, isan order to cease and desist from the practices charged. Such
orderswereissued during the year in 67 cases. Abstracts of representative orders may
be read beginning on page 82

Application may be made by the commission to the United States. Circuit Courts of
Appealsto enforce its orders to cease and desist, or, the respondent may petition the
court to have the order modified or set aside.

Since its organization the commission has issued 924 orders to cease and desist.
Petitions to review have been filed in only 110 of these cases. The circuit courts of
appealsdecided 32 of thesein favor of the commission and 36 against. In five of these
cases, the commission was sustained by the Supreme Court of the United States.

Since its creation the commission has applied to the circuit courts of appeal for
enforcement of itsordersto cease and desist in atotal of 20 cases. Seven of these were
decided in favor of, and none against, the commission; six are pending; and in four
instances the applications for enforcement have been withdrawn.



BACKGROUND OF THE COMMISSION

TheFederal Trade Commissionwascreated by an act of Congressthat became alaw
September 26, 1914. The law isknown asthe Federal Trade Commission act. It isthe
chief foundation of the commission’s activities, athough there are two other acts
which the commission administers, namely, the export trade act and several sections
Of the Clayton Act.

The commission was Organized March 16, 1915. The nucleus of the new body was
the old bureau of corporations of the Department of Commerce, which ceased to exist
as such upon formation of the commission, although itswork was taken over by the
commission under what is now the economic division. The legal functions of the
commission were brought into being by the act.

For years prior to passage of the act there was widespread demand on the part of the
public, especially through themedium of businessmen, commercial organizations, and
trade associations, for creation of an administrative agency of quasi judicial character
to administer rules of business conduct so asto prevent unfair methods of competition
in the channels of interstate trade.

With the increase of business and industrial activities situations were arising with
such complications that owing to the fixed precedents the courts could not give such
relief aswould meet the public interest. Theinflexibility of the law wasillustrated in
many important decisions of the Supreme Court and inferior courts of the United
States subsequent to passage of the Sherman Antitrust Act in 1890, and prior to
passage of the Federal Trade Commission act.

The courts appear to have had jurisdiction of an action for unfair competition only
when a property right of the complainant was invaded. But the Federal Trade
Commission act gave authority to the commission itself when it had reason to believe
that any person, partnership, or corporation was using unfair methods of competition
in commerce, providing it appeared that a proceeding in respect thereof would bein
the public interest, to institute a proceeding by complaint against such party. After a
hearing the commission could, for good cause shown, require the party to cease and
desist from the unlawful methods.

Beforepassage of the Federal Trade Commission act, unfair methods of competition
were enjoined or damages procured through individual actionsin the courts; a person
claiming monetary damages as a result of another’s passing off” merchandise by
simulation or misrepresentation, sought relief in aprivate action. After passage of the
act additional relief was afforded the injured competitor, who could avail himself of
the authority vested in the Federal Trade Commission under this organic act.

13



14 ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION

The Federal Trade Commission act supplements the Sherman Antitrust Act. The
Sherman Act, the antitrust measure, commands businessto compete and compelsfree
competition, whilethe Federal Trade Commission act commands businessto compete
fairly, and compels that form of fair competition without which there can be no free
competition.

FUNCTION OF TRADE COMMISSION ACT

The trade commission act is aimed not at persons but at methods. Its function is
remedial, not punitive, asno authority isvested in the commission to impose penalties.
Its object is to protect the public, not to punish the offender. Its final function is an
order to cease and desist. This carries no penalty but if the respondent to whom it is
directed does not comply, then the commission has the right to petition the Federal
courts for enforcement.

The important provision of the Federa Trade Commission act is that “unfair
methods of competition in commerce are hereby declared unlawful.” Thesewordsare
the very essence of the act.

Discretion is given the commission in determining in the first instance what is or
what isnot an unfair method of competition in accordance with the practices, usages,
and customs peculiar to a particular industry or business. The act provides that the
findings of the commission asto thefactsin any case, if supported by testimony shall
be conclusive, but such decisions of the commission, as set orth in its findings and
orders, are subject on appeal to review by the United States circuit courts of appeals.

A complete list of various types of unfair competition that come before the
commission may be seen on page 88.

In section 6 of the act the commission is given power “to gather and compile the
information concerning, and to investigate from time to time the organization,
business, conduct, practices, and management of any corporation engaged in
commerce, excepting banks and common carriers, * * * and its relation to other
corporations and to individuals, associations, and partnerships.”

The Clayton Act (approved October 15, 1914) isa part of the antitrust laws. It does
not amend the Sherman Act, but supplements it. The sections assigned to the
commission for administration arethoserelating to (sec. 2) pricediscrimination, (sec.
3) tying and exclusive contracts, (sec. 7) acquisitions of stock in a competing
company, and (sec. 8) interlocking directorates. The remaining sections Justice,
Interstate are in the jurisdiction of the Department of Justice, Interstate Commerce
Commission, and the Federal Reserve Board.

The export trade act (Webb-Pomerene law), enacted in April, 1918, “to promote
export trade,” offers exemption from antitrust |awsto an association “ entered into for
the sole purpose of engagingin export trade and actually engaged solely in such export
trade.”

HOW THE COMMISSION ISORGANIZED

The commission is organized into the following general divisions:



Administrative, legal, and economic.



BACKGROUND OF THE COMMISSION 15

Theadministrativedivision, asitsnameindicates, ischarged withtheadministration
of duties pertaining to personnel, supplies, and equipment, to the service, of
complaints, and execution of orders, and official actions.

Theeconomic division makesscientificinvestigations concerning trendsin national
businesslife, ascertaining and interpreting facts relating to the organization, conduct,
and resultsof commercia enterprises. Thedivisionisspecial charged with conducting
investigations directed President. by the Senate, House of Representatives, or the
President.

The legal division is charged with legal investigation of unfair methods of
competition, and with trial of cases. For convenience of procedure the legal division
is subdivided into independent agencies, which are also commonly called divisions.
They are: The legal examining division, charged with legal investigation of alleged
violations of the Federal Trade Commission and Clayton Acts; the boards of review,
which review these legal investigations and recommend to the commission the
disposition of the issues involved; the chief counsel’s division, which conducts the
prosecution of complaintsand subsequent enforcement proceedingsin the courts; and
thetrial examiner’ sdivision, charged with presiding at the taking of testimony on the
issues and making report upon the factsto the commission, on which report the matter
isfinally determined.

The trial examiner’'s division is further charged with the stipulation of certain
informal cases under agreement with respondents that they will forever cease and
desist fromtheallege unair practices, as set forth in such stipulations. This procedure
is steadily increasing in scope and practice.

A specia board of investigation was recently created to make investigations, and
hold informal hearings prior to issuance of complaint in cases of false and misleading
advertising.

Thetrade practice conference division conducts preliminary inquiries to determine
the feasibility of holding a conference for a given industry. When a conference is
authorized by the commission it is arranged by this division, and conducted by a
commissioner.

SELF-REGULATION ISENCOURAGED

At aconference held with members or representatives of an entire industry who
desire to eliminate unfair methods of competition, rules of business practice are
adopted by the industry and submitted to the commission for action. Those rules
applyingtoviolationsof the Federal Trade Commission act areaffirmatively approved
by the commission. There after themembersof theindustry sign an agreement binding
themselvesto abide by therules. Thusalarge number of potential complaintsof unfair
competition are disposed of at atime.

Boththetrade-practice conferenceand the stipulation procedureshave evolved since
creation of the commission in combating unfair methods of competition. It is the
policy of the commission to encourage self-regulation of business and industry



wherever consistently possible and the trade-practice conference is one of its most
effective agents in this endeavor.
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The Federal Trade Commission isneither an executive nor ajudicial department of
the Government, but is an independent establishment; that is, not under supervision
or control of acabinet officer. The control islodged in five commissioners appointed
by the President, confirmed by the Senate. The law, in order to make this agency
nonpolitical and bipartisan, further provides that not more than three members shall
belong to the same political party.

Personnel of the commission at the close of the recent fiscal year included the five
commissionersand 375 employees, with atotal pay roll of $1,141,580, whichincluded
$50,000 for salaries of the commissioners. Of the 375 employees, 183 were at work
in administrative and clerical positionswhile there were 89 attorneys, 40 economists,
and 63 accountants. The total number of women employed was 118.

Thecommission’sprincipal officesaresituated at 2000 D Street NW., inoneof the
temporary Government Buildings erected in Washington during the World War.
Provision has been made to house the commission in the magnificent Independent
OfficesBuilding to be built asa part of the new Government project on the“triangle.”
Branch offices of the commission are maintained in New York, Chicago, San
Francisco, and Sesttle.

The present commission is composed of the following members: Messrs. Edgar A.
McCulloch, of Arkansas, chairman; G. S. Ferguson, jr., of North Carolina; C. W. Hunt,
of lowa; William E. Humphrey, of Washington; and CharlesH. March, of Minnesota.

The complete list of all commissioners who have served the coin-mission since its
organization in 1915 is as follows:

FEDERAL TRADE COMMISSIONER--PAST AND PRESENT

Name State from which appointed Period of service
Joseph E Davies Wisconsin Mar. 16, 1915-Mar. 18, 1918.
William J. Harris Georgia Mar. 16, 1915-May 31, 1918.
Edward N. Hurley Illinois Mar.16, 1915-Jan. 31, 1917.
Will H. Parry Washington Mar.16, 1915-Apr. 21, 1917.

George Rublee New Hampshire Mar.16, 1915-May 14, 1916.
William B. Colver Minnesota Mar.16, 1917-Sept. 25, 1920.
John Franklin Fort New Jersey Mar.16, 1917-Nov. 30, 1919.
Victor Murdock Kansas Sept. 4, 1917-Jan. 31, 1924.
Huston Thompson Colorado Jan.17, 1919-Sept. 25, 1926.
Nelson B. Gaskill New Jersey Feb. 1, 1920-Feb. 24, 1925.
John Garland Pollard Virginia Mar. 6, 1925-Sept. 25,1921.
John F. Nugent Idaho Jan.15, 1921-Sept. 25, 1927
Vernon W. Van Fleet Indiana June 26, 1922-July 31, 1926.
C. W. Hunt lowa June 16, 1924.

William E Humphrey Washington Feb.25, 1925.

Abram F. Myers lowa Aug. 2, 1926-Jan. 15, 1929.
Edgar A. McCulloch Arkansas Feb.11, 1927.

G. S. Ferguson, Jr North Carolina Nov.14, 1927.

CharlesH. March Minnesota Feb. 1, 1929.






DESCRIPTION OF PROCEDURE

A case before the Federal Trade Commission may originate in several ways .

The most common origin is through application for Complaint on the part of a
competitor or from other public sources Another way in which acase may beginisby
direction of the commission.

Noformality isrequired for anyoneto make an application for acomplaint. A letter
setting forth the facts in detail is sufficient, but it should be accompanied by all
evidencein possession of the complaining party in support of the charges being made.

When such an application is received, the commission, through its chief examiner,
considers the essential jurisdictional elements. Is the practice complained of being
carried on in interstate commerce? Does it come under jurisdiction of the Federal
Trade Commission Act prohibiting unfair methods of competition?r Would the pros-
ecution of acomplaint in thisinstance be in the public interest?

It is essential that these three questions be capable of answer in the affirmative.

Frequently it isnecessary to obtain additional data either by further correspondence
or by apreliminary investigation before deciding whether to docket, an * application
for issuance of complaint.”

INTERVIEWING THE RESPONDENT

Oncean applicationisdocketed it isassigned by the chief examiner to an examining
attorney or abranch office of the commission for investigation. It isthe duty of either
to obtain all facts regarding the matter from both the applicant and the proposed
respondent.

Without disclosing the name of the applicant, the examiner may interview the party
complained against, advising of the charges and requesting submission of such
evidence asis desired in defense or explanation.

After developing the facts from all available sources, the examining attorney
summarizes the evidence in a final report, reviews the law applicable thereto, and
makes a recommendation as to action.

The entire record is then reviewable by the chief examiner. If it appears to be
complete, it issubmitted with recommendation to one of the boards of review or to the
commission for consideration.

If submitted to a board of review, all records, including statements made by
witnessesinterviewed by theexaminers, arereviewed and passed onto thecommission
with adetailed summary of the facts devel oped, an opinion based on the facts and the
law, and the board’ s recommendation.

1 Types of unfair methods of competition encountered by the commission are listed on p.88.
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The board may recommend: (1) Dismissal of the application for lack of evidencein
support of the charge or on the groundsthat the charge indicated does not Violate any
law over which the commission has jurisdiction, or (2) dismissal of the application
upon the signing by the proposed respondent of a stipulation of thefactsand an agree-
ment to cease and desi st the unlawful practice charged, and (3) issuance of acomplaint
without further procedure.

Usualy if the board believes that complaint should issue it grants the proposed
respondent a hearing. Such hearing isinformal, involving no taking of testimony.

COMPLAINT ISISSUED

The foregoing procedure is applied to all cases except those involving false and
midleading advertising, the preliminary investigations of which are conducted by a
specia board of investigation recently installed for that purpose.

Up to the present point the procedure isinformal and for the purpose of furnishing
information to the commission. Nothing in regard to acase in the application stage is
ever given out or made public. Thisisdone for protection of the proposed respondent
against whom aformal complaint has not been served.

In casesthat have been stipulated prior to issuance of formal complaint the name of
the respondent is not revealed although the commission issues a publicity release
setting forth only the factsfor theinformation of the public and benefit of theindustry
involved.

Only after most careful scrutiny does the commission issue acomplaint. Unlike the
preliminary inquiriesand application for complaint, which areinformal, the complaint
and the answer of respondent thereto are a public record.

A complaint isissued in the name of the commission in the public interest. It names
arespondent and chargesaviolation of law, with astatement of the charges. The party
first complaining to the commission isnot aparty to the complaint when issued by the
commission; nor does the complaint seek to adjust matters between parties. It is to
unfair methods of competition for the protection of the to prevent public.

The commission’s rules of practice and procedure provide he shall, that in case the
respondent desiresto contest the proceeding shall, within 30 days from service of the
complaint, unless such time be extended by order of the com mission, file with the
commission an answer to the complaint. The rules of practice also specify aform of
answer for use should the respondent decide to waive hearing on the charges.

Failure to file an answer within the time specified “shall be deemed to be an
admission of all allegations of the complaint and to authorize the commission to find
them to be true and to waive hearing on the charges set forth in the complaint.”

THE CASE GOESTO TRIAL

In a contested case the matter is set down for taking of testimony before a trial
examiner. Thismay occupy varying lengths of time accordingto the seriousness of the
charge or the availability and number of witnesses to be examined. Hearings may be



held before
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a commission trial examiner, who may sit in various parts of the country, the
commission and the respondent each being represented by its own attorneys.

After the taking of testimony and the submission of evidence on behalf of the
commission in support of the complaint, and on behalf of the respondent, the trial
examiner preparesareport of thefactsfor theinformation of the commission, counsel
for the commission, and counsel for therespondent. Exceptionsto thetrial examiner’s
report may be taken by either counsel for the commission or counsel for the
respondent, and if no exceptions are filed the trial examiner’s findings of fact are
accepted by the commission as final

Within a stated time after receipt of the trial examiner’sreport briefs are filed and
the case comes on for final argument before the full commission. Thereafter the
commission reaches a decision either sustaining the charges of the complaint or
dismissing the complaint.

If the complaint is sustained, the commission makes a report in which it states its
findings as to the facts and conclusion that the law has been Violated, and thereupon
an order isissued requiring the respondent to cease and desist from such practices.

If the complaint is dismissed, an order of dismissal is entered.

These orders are the final functions of the commission as far asits own procedure
is concerned no direct penalty is attached to an order to cease and desist, but a
respondent against whom it isdirected is required within a specified time, usually 60
days, to report in writing the manner in which he is complying with the order. If he
fails or neglectsto obey an order whileit isin effect, the commission may apply to a
United States circuit court of appeals for enforcement. A respondent likewise may
apply to such court of appeals for review of the commission’s order and these
proceedings may be carried by either party on certiorari to the Supreme Court of the
United States for final determination.

CLAYTON ACT PROCEDURE

The same procedure applies under the Clayton Act as under the Federal Trade
Commission act. Preliminary investigations are frequently begun by the commission
on its own initiative with reference to possible violations of section 7 of the Clayton
Act This section prohibits acquisition of stock in a competing company when the
effect may beto substantially lessen competition between the company obtaining the
stock and the company disposing of it.

TRADE PRACTICE CONFERENCE PROCEDURE

The trade practice conference procedure performs the same function as a formal
complaint butinanentirely different manner. A compl ete description of thisprocedure
may befound intheintroduction to thereport of thetrade practice conferencedivision
on page 32.

EXPORT TRADE PROCEDURE

Export trade associations formed under the export trade act to compete in foreign
markets on an equal basis with foreign combines are granted exemption from the



antitrust laws as long as they
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do not restrain trade in the domestic field. These associations file with the Federa
Trade Commission copies of their organization papers and furnish other required
information.

A full description of the procedure may be read on page 122.
ECONOMIC DIVISION PROCEDURE

Work of the division consists largely in ascertaining and interpreting facts relating
to the organization, conduct, and results of commercial enterprises, and in
recommending constructive or remedial legidative action.



PUBLICATIONSOF THE COMMISSION

Leading the list of recent Federal Trade Commission publications is the pamphl et
Trade Practice Conferences, July 1, 1929,1 containing the rules of business practice
adopted by industries at 56 conferences. There is also a brief journal of each
conference.

Publications of the commission, reflecting the character and scope of the
commission’ swork, vary in content and treatment from year to year, especially those
documents covering general businessinquiries. These reports are sometimes printed
as commission publications and often as Senate or House documents, de p ending on
which division of Congress directed the investigations from which they resulted or
whether these inquiries were made at the instance of the commission itself.

Duringthefiscal year therewereprinted comprehensivereportson Open Price Trade
Associations, and a preliminary volume devoted to the survey of resale-price
maintenance, aswell asthe monthly reports of testimony taken in the investigation of
power and gas utilities.

These studies are illustrated by appropriate charts, tables, and statistics. They deal
not only with current developments in an industry but contain a wealth of scientific
and historical background that proves valuable not only to members of the industry
under consideration but to the student and the writer.

Other important reports on phases of business in the last few Years include
expositionsof the national wealth and income, of investmentsand profitsinthe mining
of soft coal, of the fertilizer industry, house furnishings industries, meat-packing
industry, milk and milk products, radio industry, prices of tobacco, products, shoeand
leather costsand prices, cooperative marketing, petroleumindustry, and the bread and
flour industry, to mention only afew.

Among publications of thelast few yearsfor which there has been large demand are:
Radio Industry, 1923; Cooperation in Foreign Countries, 1925; Fertilizer Industry,
1923; Grain Reports, 1 920--1926; National Wealth and Income, 1926; Control of
Power Companies, 1927; Bakery Combines and Profits, 1927, Competition in the
Electric Supply Industry, 1928; Cooperative Marketing, 1928; Open Price Trade
Associations, 1929; and Trade Practice Conferences 1929.

Reprints were called for in the printings of the electric power, grain, and fertilizer
reports, while the supply of pamphlets on trade-practice conferences has to be
continually renewed. Numerous requests have aready been received for publications
concerning inquiries not yet completed, such as those on resale-price maintenance,
price bases, and chain stores.

1 This booklet may be obtained from the Superintendent of Documents, Washington, D.C.
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The findings and orders of the Commission as published contain a mass of
interesting material regarding businessand industry. Written with legal exactitudethey
tell, case by case, the story of unfair Competition in interstate commerce and of the
efforts put forth by the Commission to correct and eliminateit.

Someidea of the demand for the commission’ s publications may be seen in thefact
that in thefiscal year ending June 30, 1928, atotal of 13,960 documents published by
the commission were sold by the Government Superintendent of Documents at a total
price of $1,700. The amounts for the last fiscal year are not yet available.

Widediscretionin issuing publicationsisgiventhe Commission by law. Thestatute
says the commission shall have power--

To make public from time to time such portions of the information obtained by it hereunder, except
trade secrets and names of customers; asit shall deem expedient in the public interest; and to make annual
and specia reportsto the Congress and to submit therewith recommendations for additional legidlation;
and to provide for the publication of its reports and decisions in such form and manner as may be best
adapted for public information and use.

A completelist of the commission’s publicationsissued during the fiscal year may
be found on pages 138-139.

Many commission publications are out of print while others are obtainable only by
purchase from the Superintendent of Documents, Washington.

The complete list of publicationsis as follows:

Actsfromwhich thecommission derivesitspowers, with annotations, February, 1922; American Flags,
Prices of, July 26, 1917; Annual Reports, 1915-1929.

Bakery Combines and Profits, February 9,1927; Beet Sugar Industry, May 24, 1917; Book Paper
Industry, August 15, 1917.

CalciumArsenateIndustry, March 3, 1923; Canned Foods, 1918, November 21, 1921; Canned Salmon,
December 27, 1918; Canned V egetables and Fruits, May 15, 1918.

Coal-Anthracite and Bituminous, June 20, 1917; No.1 (Pennsylvania-Bituminous), June 30, 1919; No.
2 (Pennsylvania-Anthracite), June 30, 1919; No.3 (lllinois--Bituminous). June 30, 1919; No.4 (Alabama,
Tennessee, and Kentucky-Bituminous), June 30, 1919; No.5 (Ohio, Indiana, and Michigan Bituminous),
June 30,1919; No.6 (Maryland, Virginia, and West Virginia-Bituminous), June 30, 1919; No.7 (Trans-
Mississippi--Bituminous) June 30, 1919; Investment and Profits in Soft Coal Mining, May 31, 1922;
Premium Prices of Anthracite, July 6,1925.

Combed Cotton Yarns, April 14, 1921; Commercia Feeds, March 29,1921; Commercial Wheat Flour
Milling, September 15, 1920; Competition and Profitsin Bread and Flour, January 11,1928; Cooperation
in American. Export Trade, Parts 1 and 2, June 30, 1916; Cooperation In Foreign Countries, December
2, 1924; Cooperative Marketing, May 2,1928; Copper, Cost of Production, June 30, 1919; Cottonseed
Industry, March 5,1928; Cotton Trade, Preliminary, February 26, 1923; Parts 1 and 2, April 28, 1924;
Cotton Merchandising Practices, June 7, 1924 and Commercia Bribery, March 18, 1920.

Decisions, volume 1 (1915--1919); volume 2 (1919-20); volume 3 (1920-21); volume 4 (1921-22);
volume5 (1922-23); volume 6 (1923); volume 7 (1924) ; volume 8 (1924-25) ; volume 9 (March, 1925--
November, 1925); and volume 10 (Nov ember, 1925-November, 1926)

Electric Power Industry-Control of Power Companies, February 22, 1927; Supply of Electrical
Equipment and Competitive Conditions, January 12, 1928; Empire Cotton Growing Corporation, January
27, 1925; Export Grain, volume 1, May 16, 1922; volume 2, June 18, 1923.

Farm Implements, Causes of High Prices of May 4, 1920; Fertilizer Industry, August 19, 1916; March
3, 1923; Flour Milling--Competitive Conditions in, May 3, 1926 Flour Milling and Jobbing, April 4,
1918; Foreign Trade Series, No. 1,1919; Functions of Federal Trade Commission, July 1,1922;



Fundamentals of a Cost System for Manufacturers, July, 1916.
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Gasoline, Price of, in 1915, April 11, 1917; Grain Trade, volume 1 (Country Grain Marketing),
September 15, 1920; volume 2 (Terminal Grain Markets), September 15, 1920; volume 3 (Termina Grain
Marketing), December 21, 1921; volume4 (Middlemen’ s Profits), September 26, 1923; volume 5 (Future
Trading Operations), September 15, 1920; volume 6 (Prices of Grain and Grain Futures), September 10,
1924; volume 7 (Effects of Future Trading), June 25, 1926; Guarantee Against Price Decline, May 27,
1920.

High Cost of Living, April 30-May 1, 1917; House Furnishings, volume 1, (Household Furniture),
January 17, 1923; volume 2 (Stoves), October 11, 1923; volume 3 (Kitchen Equipment and Domestic
Appliances), October 6, 1924

Index Digest of Decisions, volumes 1, 2, and 3.

Leather and Shoe Industries, August 21, 1919; Lumber-Southern Pine Companies, May 1, 1922;
Lumber Manufacturers' Trade Associations, March 29, 1922.

Meat Packing Industry, Maximum Profit Limitations on, September 25, 1919; Summary and Part 1,
June 24, 1919; Part 2, November 25, 1918; Part 3, June 28, 1919; Part 4, June 30, 1919; Part 5, June 28,
1919; Part 6, December, 1919; Milk and Milk Products, June 6, 1921.

National Wealth and Income, May 25, 1926; Newsprint Paper Industry, June 13, 1917; Northern
Hemlock and Hardwood Manufacturers, May 7, 1923.

Open-Price Trade Associations, February 13, 1929.

Packers' Consent Decree, December 8, 1924; Petroleum Industry, Foreign Ownershipin, February 12,
1923; Pacific Coast, Part 1, April 7, 1921; Part 2, November 28, 1921; Prices, Profits, and Competition,
December 12, 1927; Petroleum Industry of Wyoming, January 3, 1921; Petroleum Panhandle Crude,
February 3, 1928; Petroleum, Pipe Line Transportation of, February 28, 1916; Petroleum Products,
Advance in Prices of, June 1, 1920; Petroleum Trade in Wyoming and Montana, July 13, 1922; Price
Associations, Letter to President, 1921; Private Car Lines, June 27, 1919; Profiteering, June 29, 1918.

Radio Industry, December 1, 1923; Resale Price Maintenance, June 30, 1919; January 30, 1929 (Part
1); Rulesof Practice, withamendments, February 1, 1924; Rulesof Practiceand Procedure, June 30, 1927;
January 1, 1928; October 1, 1928; October 15, 1929.

Shoeand L eather Costsand Prices, June 10, 1921; Southern Livestock Prices, February 2, 1920; Steel-
Pittsburgh Basing Point for, October 15, 1919; Steel-War-Time Costs and Profits, February 18, 1925;
Stock Dividends, December 5, 1927; Sugar Supply and Prices, November 15, 1920; System of Accounts
for Retail Merchants, July, 1916.

Taxation and Tax Exempt Income, June 6, 1924; Tobacco Industry, December 11, 1920; Tobacco-
Prices of Tobacco Products, January 17, 1922; Tobacco-Report on American Tobacco Co. and Imperial
Tobacco Co. (S. Doc. 34), December 23, 1925; Trade Marks, Patents, Etc.; Extractsfromthe Tradingwith
the Enemy Act and Executive Order of October 12, 1917; Trade Practice Submittals, July 1, 1925; Trade
Practice Conferences, September 15, 1927; March 15, 1928: July 1, 1929; Trade and Tariffs in South
American Countries, June 30, 1916; Trust Laws and Unfair Competition, March 15, 1915.

Uniform Contracts and Cost Accounting Definitions, July, 1917; Utility Corporations (testimony), 16
volumes, March 15, 1928, to July 15, 1929.

Western Red Cedar A ssociation, January 24, 1923; Wheat Flour Milling Industry, May 18, 1924; Wheat
Pricesfor 1920 Crop, December 13, 1920; Wholesale Marketing of Food, June 30, 1919: and Woolen Rag
Trade, June 30, 1919.
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PUBLIC-UTILITIESINVESTIGATION 1

By resolution of the United States Senate adopted February 15, 1928 (S. Res. 83,
70th Cong., 1st sess.), the commission was directed to investigate and report the facts
concerning certain phases of, and alleged Conditionsin, the production and interstate
transmission of electrical energy and of artificial and natural gas. The resolution
directed that public hearings be held, that a stenographic record of the evidence be
taken, and that a report, accompanied by the stenographic record, be made to the
Senate each 30 days on the progress of the inquiry. The text of the resolution is as
follows:

Resolved, That the Federal Trade Commissionishereby directed toinquireinto and report tothe Senate,
by filing with the Secretary thereof, within each thirty days after the passage of this resolution and finally
on the completion of the investigation (any such inquiry before the commission to be open to the public
and due notice of the time and place of al hearings to be given by the commission, and the stenographic
report of the evidence taken by the commission to accompany the partial and final reports) upon (1) the
growth of the capital assets and capital liabilities of public-utility corporations doing an interstate or
international business supplying either electrical energy In the form of power or light or both, however
produced, or gas, natural or artificial, of corporations holding the stocks of two or more public-utility
corporations operating in different States, and of nonpublic-utility corporations owned or controlled by
such holding companies; (2) the method of issuing, the pricerealized or value received, the commissions
or bonuses paid or received, and other pertinent facts with respect to the various security issues of all
classes of corporations herein named, including the bonds and other evidences of indebtedness thereof,
as well as the stocks of the same; (3) the extent to which such holding companies or their stockholders
control or are financialy interested in financial, engineering, construction, and/or management
corporations, and the relation, one to the other, of the classes of corporations last named, the holding
companies, and the public-utility corporations; (4) the services furnished to such public-utility
corporations by such holding companies and/or their associated, affiliated, and/or. subsidiary companies,
the fees, commissions, bonuses, or other charges made therefor, and the earnings and expenses of such
holding companies and their associated, affiliated, and/or subsidiary companies; and (5) the value or
detriment to the public of such holding companies owning the stock or otherwise controlling such public-
utility corporationsimmediately or remotely, with theextent of such ownership or control, and particularly
what legidation, if any, should be enacted by Congress to correct any abuses that may exist in the
organization or operation of such holding companies.

The commission is further empowered to inquire and report whether, and to what extent, such
corporations, or any of the officers thereof, or any one In their behalf, or in behalf of any organization of
which any such corporation may be amember, through the expenditure of money, or through the control
of the avenues of publicity, have made any and what effort to influence or control public opinion on
account of municipal or public ownership of themeans by which power isdeveloped and el ectrical energy
isgenerated and distributed, or since 1923 to influence or control elections: Provided, That the elections
hereinreferred to shall belimited to the el ections of President, Vice President, and Membersof the United
States Senate.

1 Further reference to the public-utilities investigation may be seen on p. 66 under Economic Division
and on p. 108, Electric Bond & Share Co.
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Thecommission Ishereby further directed to report particularly whether any of the practices heretofore
in this resolution stated tend to create a monopoly, or congtitute violation of the Federal antitrust laws.

The commission designated one of its membersto preside at the public hearingsand
its chief counsel to conduct the examination of all Witnesses The chief counsel and
the chief economist were directed to cooperatein theinvestigation, theformer to have
charge of the investigation of the so-called propaganda activities of the industry, and
the latter to supervise the investigation of its financial structure and relationships.

Theresolution of thecommission accepting theassignment, and invoking thepowers
of itsown organic act in aid thereof isasfollows:

Wheresas the Senate of the United States has by a resolution agreed to on February 15, 1928 (S. Res.
83, 70th Cong., 1st sess.), directed the Federal Trade Commissionto makeaninguiry into certain practices
and conditions relating to specified classes of public-utility corporations and corporations connected
therewith: Now, therefore, be it

Resolved, That an inquiry shall be undertaken immediately by the commission in strict and full
compliancewith thetermsof the said resol ution and that I n the prosecution of said inquiry thecommission
shall rely on and employ the powers conferred on it to make investigations at the discretion of either
House of Congress, and any and all powers conferred upon it by law to conduct inquiries on its own
initiative or otherwise and any other powerslegally availableto it, whether contained in its organic act or
elsawhere, which may conduce to a diligent and complete performance of the end and purposes set forth
in said resolution.

Monthly reportsof progress have been madeto the Senatethrough out thefiscal year
just closed, accompanied by a complete stenographic transcript of the testimony and
adescriptive list of 41 exhibits introduced. Most of the evidence put into the record
thus far relates to the methods used by public utilities to influence public opinion on
the subject of Government or municipal ownership and/or operation. Du ring the
fiscal year this phase of the inquiry was practically completed, so far as the joint
cooperative activities of the industry are concerned. The separate activities of
individual companies on the same subject will be presented in connection with the
evidence relating to the financial structure of the various groups of which these
companies are a part.

The last two months of the year were marked by the presentation of evidence that
public utilities or persons closely identified with them have acquired substantial
ownership interests in newspaper’ s in various sections of the country.

ELECTRIC BOND & SHARE CO. CASE

Severa of the public hearings were devoted to laying the foundation for an
application to the Federal court for the southern district of New Y ork to require the
Electric Bond & Share Co. (one of the largest holding companies) to submit its
operating-expense ledgersfor inspection by the commission’ sexaminers as necessary
to comply with Senate’ s direction (to ascertain and report on the financial structure)
and to require its officers and employees to give testimony on various subjects. The
extraand specia work resulting from the refusal of the Electric Bond & Share Co. to
submit these records for
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analysis occupied the entire time of several members of the legal staff, as well asa
large part of the time of some of the economic staff, from mid-October to nearly the
middle of January. During this period no hearings were held on the so-called
propaganda phases of the inquiry.

The application wasresisted by the Electric Bond & Share Co. It was argued before
Judge Knox February 15, 1929, and the argument was followed by thefiling of briefs
and awritten offer of proof. The grounds on which the application was opposed by the
Electric Bond & Share Co. were as follows:

1. That the subpoenaswere void and without authority of |aw and beyond the power
of the commission to issue, and that the witnesses were not required to testify before
the commission because neither the witnesses nor the Electric Bond & Share Co. are
engaged in “commerce’ as defined in the Constitution of the United States or the
Federa Trade Commission act.

2. That the pending investigation, so far as the same may be within the powers and
jurisdiction of the commission, wasbeing conducted under section 6 (a) of the Federal
Trade Commission act, and not under section 5 or other sections of said act, and the
commission has no jurisdiction or authority to issue subpoenas in this investigation.

3. That the subpoenaducestecum isvoid and of no effect inthat it is, in substance,
ageneral warrant for “ unreasonabl e searches and seizure of papersand effectswithout
probable cause,” and constitutes a deprivation of property without due process of law
all inviolation of the fourth and fifth amendments to the Federal Constitution.

Shortly after the close of thefiscal year Judge Knox handed down his decision. For
the purposes of his decision he assumed that the company was engaged in interstate
commerce, thus denying the validity of thefirst ground of opposition as above stated.
Thecourt stated that if the company were not satisfied with that assumption testimony
would have to be taken before a master.

The court also held that the commission has the power of subpoena in a general
investigation asdistinguished froman adversary proceeding, thusdeclining to accept
the second contention of the company as above set forth. This phase of the decision
is noteworthy in that the court specifically declined to follow an opinion of the
Supreme Court of the District of Columbia to the effect that the commission has no
subpoenapower ingeneral investigationsbut only in adversary proceedings. Thecourt
held further that the witnesses must appear and answer pertinent inquiries.

Asto the third ground of the company’ s opposition, however, the court was of the
opinion that the commission had not yet established probable cause to believe that the
booksand paperscalled for by subpoenaducestecum contained evidencerelevant and
material to the inquiry.

AMENDMENT OF ORGANIC ACT SUGGESTED

A suitable amendment of the commission’s organic act would remove much of the
difficulty the commission has encountered in
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carrying on investigations at the direction of either House of Congress. Under the
present terms of the act the commission isempowered, upon direction of the President
or either House of Congress, to investigate and report the facts relating to alleged
violations of the antitrust acts by any corporation. Both Houses of Congress havelong
held and exercised with judicial sanction the auxiliary power of investigation in aid
of legislation, including the power to subpoena witnesses and compel the production
of books and papers.

A specific delegation of such power, limited to the general scope of matters now
committee to the commission by its Organic act and to be exercised only upon the
direction of either House of Congress, would greatly facilitate the work of the
commission in conducting the general business inquirieswhich have been frequently
directed by either the Senate or House of Representatives. Senate Resolution N0.83,
in some of its phases, issuch aninquiry and specifically callsfor recommendations as
to needed legislation.

When the summer recess was taken June 27 1929, atotal of 77 witnesses had been
examined since the preceding summer recess, 4,448 typewritten pages of testimony
had been taken and 819 exhibits introduced. Since the opening of the hearings in
March, 1928, 148 witnesses have been interrogated, 8,118 typewritten pages of
testimony taken, and 4,489 exhibitsintroduced, many of these consisting of numerous
items.



TRADE-PRACTICE CONFERENCE DIVISION

Thirty-one trade-practice conferences were held during the fiscal year 1928-29 by
that many different industries which sought this method of eliminating various unfair
methods of competition and destructivetrade practices. Thisisthe greatest number on
record in any one year of the movement which began in 1919 and is an increase of
more than 100 per cent over the year 1927-28.

Accordingly, thetrade-practice conferencestaff of thecommissionrecently hasbeen
enlarged in order that work may be expedited.

Conferences held during the year covered a wide variety of industries, the largest
meetings being thosefor the grocery, petroleum, jewelry, plumbing and heating, scrap
iron, and fertilizer industries. They were national in point of both production and
distribution of the respective industries. Others, like the cheese-assemblers and
cottonseed-oil conferences, were national in point of distribution a though actual
production was carried on in but afew States.

Rules of business practice adopted by the 31 industries and as acted upon by the
commission are recorded, briefly, because of space limitations, beginning on page 34
of this report.

A more complete account of each conference containing full text of al rules acted
on by the commission not only inthelast fiscal year, but since inception of the trade-
practice conference movement, may be seen in the publication, Trade Practice
Conferences, July 1, 1929, now available at the office of the Superintendent of
Documents, Washington.* Reportsof all later conferencesand actionsthereon may be
had upon request of the commission.

Work of the trade-practice conference division increased steadily from its
organizationin 1926. Theyearly average sincethen has been 16, compared to two and
three for the seven years preceding the establishment of this division the function of
which isto feature and give specialized direction to such conferences.

A striking contrast to thisrather sparserecord of the earlier days may be cited in the
fact that seven conferences were held in May and eight in June, 1929.

FACTORSMAKING FOR SUCCESS OF CONFERENCES

Among factors which account for the success of this work are an increasing
understanding of the trade-practice conference on the part of American businessmen,
the benefits derived, the economies effected, and the substitution where feasible of a
cooperative attitude in lieu of the use of the compulsory process of the commission.

The press generally and trade publications in particular generously devoted space
to the creation of the division of trade practice-conferences, its announced objects,
purposes, and possibilities. These causes forecast the development of a cooperative
atitudein

1 A complete tabulation of conferences held during the fiscal year and since July 1, 1929, may be seen
in Exhibit 7, p. 166.
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the relationship between Government and industry in a new method of keeping the
interstate channels of distribution clear of undue restraints and other illegal
obstructions. Here, at last, was a means by which industry could make its own rules
of business conduct and havetheir legality officially reviewed or sanctioned. Burden-
some unfair practices and bad business methods could now be eliminated through
voluntary action instead of by prosecution.

The appeal was strong. California made the trade practice conference rules
applicable to produce exchanges enforceable in that State. Similar movements seem
to have been at |east started in other States. The Chamber of Commerce of the United
States initiated its trade-relations work in obedience to a resolution unanimously
adopted May 5,1927, at the suggestion of the then chairman of its board of directors,
who, in addressing the chamber at its annual meeting of that year, strongly indorsed
the Federal Trade Commission’ strade practice conference program, and the Chamber
of Commerce of the United States, through its trade-relations work started for this
purpose, has since given unquestionable aid.

The trade press of the country, ever since creation of the division of trade-practice
conferences, has been of increasing assistance in keeping business communities
informed of the movement’ sprogress. Trade associationsin many industries have also
been helpful in this connection. The procedure’ s most ardent supporters during its
development have been and are the members of industries for which’' trade-practice
conferences have been held and who have benefited thereby through elimination of
unfair trade practices.

The trade-practice conference procedure not only provides a means for expediting
the work of the commission, thereby effecting a tremendous saving in the public
funds, but, through the elimination of unfair methods of competition on alarge scale,
savesindustry in general many hundreds of thousands of dollars annually and years
of litigation; and more important is the benefit which the public receives by this
quicker and more positive action in the elimination of practiceswhich are detrimental
to the public interest.

MONETARY VALUE OF TRADE CONFERENCE WORK

The value of the trade-practice conference to various industries both morally and
financially is vouched for by representatives of industries involved who have
generously replied to queries sent out by the commission on this subject.

“Any estimate of the monetary value to the petroleum industry from elimination of
unfair and uneconomic practicesresulting from the trade-practice conference must be
more or less of aguess,” declares the secretary of a petroleum trade association, and
his declaration istypical of all replies received. But this same secretary continues--

Taking the United States as a whole, | would say there is an annual saving of $75,000,000 to
$100,000,000.

A branch of the grocery industry refers to the savings effected as a result of that
industry’ s trade-practice conference, as follows:

It will run into millions. The mora value is cumulative and is beyond translation into monetary



estimate.
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From the steel-furniture industry comes the following:

Adoption of Group | trade-practice rules should mean an Increase of two millions a year through
elimination of ruinous discriminatory price cutting.
Adoption of Group Il rules should save the Industry at least another million.

The waxed-paper trade likewise believes that--

While this procedure is relatively new to the industry it is now conservatively estimated that the net
return to the industry is about $150,000 per annum.

Itisbelieved that thisfigurewill endure anincrease by diligent compliance with thetrade-practicerules
by all manufacturers.

The industry acknowledges its indebtedness to the Federal Trade Commission and feels that the
procedure has been well worth the effort expended thereon.

Other industries express themselves regarding the value of their trade practice
conferences as follows:

We can note a decided Improvement in customer relations, due to the fact that price discrimination is
practically done away with.
We consider our trade-practice conference to have been of incalculable value * * *.
Woodworking Machinery Industry.
It is not possible to translate benefits into terms of money, but it is safe to say it (the trade-practice
conference) has been worth hundreds of thousands of dollars.
Creamery Industry.
We can not practically estimate savings from elimination of unfair practices condemned by the grocery
conference. We can only say it will be large.
Grocery Industry.
Monetary value to our members has been almost inestimable. Commercial bribery and unethical trade
practices are now greatly reduced, and business is on a higher and more substantial plane.
Insecticide and Disinfectant |ndustry.
That thousandsof dollarshave been saved to the shirting fabricsindustry asaresult of thetrade-practice
conference rules eliminating unfair and uneconomic practices can not be disputed.
We believe this work on the part of the Federal Trade Commission to be the most constructive ever
undertaken in this market, and it has the enthusiastic indorsement of our industry.
From apsychological point of view, the trade practice conference has achieved asal utary result during
the last few months.
Scrap Iron and Seel Industry.
For this industry at least, there Is no basis whatever upon which to arrive at even an approximate
estimate In terms of dollars. Nevertheless the entire industry is satisfied as to the wisdom of having had
the conference. * * *
Paint, Varnish & Lacquer Industry.
Elimination of fraud against the public will be the outstanding result from enforcing the conference
resolutions.
Soice Grinders and Packers.

TRADE PRACTICE CONFERENCE PROCEDURE

For the information of those previously unfamiliar with the system, it may be noted
that the trade practice conference affords a means through which representatives of
an industry voluntarily assemble under auspices of the commission to consider unfair
practices in their industry and collectively agree upon and provide for their
abandonment in cooperation with and with the support of the commission.

It isaprocedure whereby business or industry may take theinitiative in establishing
self-government through making its own
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rules of business conduct, resembling, in a sense, itsown “law merchant,” subject, of
course, to sanction or acceptance by the commission.

The procedure dealswith an industry asaunit. It is concerned solely with practices
and methods not with individual offenders.

It of regards the industry as occupying a position comparable to that “friend of the
court” and not as that of the accused. It tends to wipe out on a given date all unfair
methods condemned at the conference and thus places al competitors on an equally
fair competitive basis. It performs the same function as a formal complaint without
bringing charges, prosecutingtrials, or employing acompul sory process, but multiplies
results by as many times asthere are membersin the industry who formerly practiced
the methods condemned and voluntarily abandoned. Mere attendance at aconference
or actual participationinthedeliberationsthereat should not betaken asindication that
any firm or individual thus participating has indulged in the practices condemned at
such conference.

The procedure is as follows:

When a trade-practice conference is applied for, a preliminary inquiry Is made by the trade practice
conferencedivision; theresult of which servesasabasisfor determining whether the practices or methods
used are unfair to competitors or against the public interest and whether the Interest of the public I's best
served by calling atrade-practice conference for the particular Industry. The commission |sthen advised
as to the facts and the law and is given a recommendation as to the action to be taken with reference
thereto. If the commission determines on atrade-practice conference, theindustry is assembled at aplace
and time specified.

Such aconference may be called onthe ap plication of arepresentative group in an
industry, such as a trade association. In every case the consensus of opinion of the
entireindustry is sought, and if adesire for such a conference is shown on the part of
asufficiently representative number the entireindustry isinvited to assembleat atime
and place designated by the commission. A commissioner of the Federal Trade
Commission presides, but in order to give the widest possible range to the discussion
of practices which may be proposed and to preserve the voluntary character of the
conference those present are encouraged to organize by electing their own secretary
for the conference.

After the industry as examined and freely discussed practices or methods,
elimination of which would be beneficial and fair to all in the industry and to the
public, resolutions are framed which, in the judgment of its representatives, are
workable, and they are separately voted on. Proceedings of the conferencearethen re-
ported to the commission through the division of trade-practice conferencesand, after
consideration, such resolutions as are accepted and affirmatively approved by the
commission become the rules of business conduct for that industry on the subjects
covered. Should any be considered as against the public interest, they would be
rejected.

The procedure is predicated on the theory that the primary interest of the Federal
Trade Commission is the interest of the public. The public is entitled to the benefits



which flow from competition, and each competitor isentitled to fair competition. The
legitimate interests of business are in perfect harmony with the true interest
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of the public. That which injures one undoubtedly injures the other, and the
commission, in the trade practice conference procedure, provides a medium through
which, in appropriate situations, the interests of both may be mutually protected in
matters of competitive practices. It also offers, in the conferences, a common ground
upon which competitors can meet, lay aside persona charges, jealousies, and
misunderstandings, freely discusspracticesof anunfair or harmful nature, or otherwise
not in the public interest, reach a basis of mutual understanding and confidence, and
providefor the abandonment of such practices (into which they often drift unwillingly
and without wrongful intent), to the mutual advantage of all and to the protection of
the public.

SUMMARY OF TRADE-PRACTICE CONFERENCES

Trade-practice conferences held during the fiscal year 1928-29 are summarized
briefly asfollows:

BARN EQUIPMENT INDUSTRY

Conference held May 1, 1929, in Chicago, Commissioner Ferguson presiding,
assisted by Director Flannery. R. H. Klumb €elected secretary of the conference.
Commission’s statement of action on rules released July 11, 1929

Of the 11 rules of business practice adopted by the barn-equipment industry 6 were
affirmatively approved and placed in Group |, indicating that they related to practices
having to do with possible violations of law, while the remaining 5 rules, designated
Group Il were accepted as expressions of the trade.

Former resolution 9, asadopted, was stricken out by the commission. Theresol ution,
as adopted, read:

The barn-equipment industry hereby recordsits approval of the practice of each producer distributing
to the entire industry current price lists which shall include the terms of sale and all subsequent changes
when made.

Practices covered by Group | rulesinclude: Inducing breach of contract; fraud and
mi srepresentation; secret rebates; price discrimination (selling prices); defamation of
competitors; adherence to published prices.

Group |1 rules cover such subjects as price discrimination (freight and drayage);
employment; definition of a“qualified distributor”; arbitration and blanket contracts.

Thirteen barn-equipment companies of Middle Western States were represented by
delegates at the conference.

BEAUTY AND BARBER SUPPLY DEALERS

Conferenceheld December 14, 1928, In Chicago, under direction of Commissioner
Ferguson, and March 8, 1929, in New Y ork, with commissioner March presiding.
Commission’s statement of action on rules released October 30, 1929.

Thirteen rules, of business practice adopted by the industry were acted on by the
commission. Those applying to unfair methods, of competition and affirmatively
approved by the commission (Group
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I) are divided into groups of “Rules on behalf of jobbers’ and “Rules on behalf of
manufacturers.”

Jobbers' rules cover such practices as interference with contract, secret rebates,
unlawful discrimination in price selling below cost to injure a competitor, and
substitution of products with intent to deceive purchasers.

Onerule condemnsthe practiceof “ alleged barber and beauty supply houses’ selling
at and below cost, or even giving away without charge, merchandise containing
specialy denatured al cohol, to barbersand to so-called “ cover-up “ barber and beauty
supply houses, on condition that they sign a receipt for a larger quantity of
merchandise than actually received, “with the purpose in view of impressing the
Federal Government that large quantities of alcohol are required for manufacturing
purposes, and then diverting this alcohol to beverage purposes and relying for their
profits on such illicit sale of alcohol.”

Manufacturers' rulesunder Group | treat of such practices asfalse branding, secret
rebates, and unlawful price discrimination as between purchasers of like amount and
conditions in the same territory.

Rules accepted by the commission as expressions of the trade (Group 11) are also
divided into jobbers’ and manufacturers groups. The jobbers’ rules apply to such
subjects as definition of aqualified distributor of beauty and barber supplies, current
price lists, and detail orders. Group Il rules referring to the manufacturer cover
definition of aqualified manufacturer of beauty and barber supplies, “freegoods,” and
proper marking of electrical supplies or equipment by the manufacturer thereof.

One rule provides that--

Circulation by certain individual dealers and so-called distributors of broad-sides, listing nationally
advertised articles which have established awell-known price at greatly reduced prices and purporting to
be able to supply such articles at such prices and not being able to do so, is condemned by the industry.

CHEESE ASSEMBLERS INDUSTRY

Conference held June 7, 1929, in Chicago, Chairman McCulloch presiding,
assisted by Assistant Director McCorkle. John D Jones, Milwaukee, el ected secretary
of the conference.

Commission’s statement of action on rules released July 31, 1929.

Between 75 and 80 per cent of the assembling branch of the cheese industry of the
North Central States were present or represented.

Of the 7 rulesof business practice adopted at the conference 5 were affirmatively
approved and designated Group |, the other 2 accepted as expressions of the trade and
marked Group 1. Minor amendments were made by the commission.

The rulesin Group | are directed against commercial bribery; failure to observe
grading regulations; disparagement of a competitor; secret rebates through excess
transportation charges, and unfair practicesthat tend to destroy buying and selling by
grade.

Group Il rules provide that each assembler shall require each individual cheese
maker, factory operator, agent, or owner to furnish to the assembler awritten guaranty
that his product complies with Federal and State laws defining cheese; that auniform
form of guaranty be devised; that each assembler of cheese shall require that
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cheese purchased shall be accurately identified in accordance with the law, and that
no cheese assembler or purchaser shall accept cheese not contained in a clean,
sanitary box or container.

COTTONSEED-OIL MILLSINDUSTRY

Conference held July 24, 1928, in Memphis, Commissioner McCulloch presiding,
assisted by Director Flannery. George H. Bennett elected secretary of conference.
Commission’ s statement of action on rules rel eased October 8, 1928.

It was estimated on the basis of volume that approximately 95 per cent of the
industry, covering 14 Southern States, was represented.

Group | rules, applicableto unfair methods of competition, related to discrimination
in prices paid for cottonseed, and in prices charged for the products thereof, when the
effect may beto substantially lessen competition or tend to create monopoly; the price
paid for cottonseed or charged for the products thereof as a matter of individual
judgment to be determined by each unit concerned; payments of commissions,
bonuses, rebates, subsidies, confidential prices, sale of products not plainly and
accurately described or branded in compliance with legal and trade definitions.

Rule 5, which was later reconsidered and on May 27, 1929, rescinded by the
commission, formerly read as follows:

That the clandestine violation of any of said resolutions, those accepted by the Federal Trade
Commission merely as expressions of the industry as well as those approved by said commission, shall
be deemed unfair methods of competition.

Group Il rules, accepted as expressions of the trade, related to proper carrying out
of contracts, postdating or predating contracts or entering into them without
authorization; paying and settling for cottonseed on abasisof quality, cleanliness, and
moisture contained; storing or receiving cottonseed on call for the account, of others;
buying cottonseed in carload quantities except on weights and quality at milling
destination; brokerage and who should pay it; excessive commissionsto seed agents
for the purchase of seeds; a uniform purchase contract and account sales form.

Rule7 of Group |1 provided that any contract postdated or pre-dated, or entered into
without authorization and definite commitment at the time it is made by both parties
thereto is an unfair method of Competition. To this rule the commission attached a
note as follows:

Thisruleisconstrued by the commission to condemn predating of contractsfor purchase of seed or sale
of products except to conform to abonafide agreement for purchase or sale on the predate. To that extent
and with that interpretation the rule is accepted by the commission as an expression of the industry.

CUT-STONE INDUSTRY
Conference held May 3, 1929, in Chicago, Commissioner Ferguson, presiding,

assisted by Director Flannery. A. J. Burrage elected secretary of conference.
Commission’s statement of action on rules released July 8, 1929.

Rules adopted by the industry and affirmatively approved by the commission and
placed in Group | relate to subjects asfollows :
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Inducing breach of contract; misleading marking or billing; payment of secret rebates,
refunds, credits or unearned discounts; discrimination in price between different
purchasers where the effect may be to substantially lessen competition or create
monopoly; furnishing or selling either block, sawed, or cut stone at or below cost for
the purpose of injuring a competitor and with the effect of lessening competition.
Group I rules concerned changes in the amount of bids, methods of estimating. so
that all competitors shall bid on equal footing; and uniform cost system; making the
terms of sale a part of the published price schedules or contracts; circulating price
schedulesto thetrade; handling all disputesin afair and reasonable manner; uniform
proposal contract form; definitionsof quarrymen, quarrymen cut-stone contractorsand
cut-stone contractors; and permission for officers of the International Cut Stone
Contractors and Quarrymen’s Association (Inc.) to confer with the Federal Trade
Commission at any time it desires a conference in regard to these matters.

FACE-BRICK INDUSTRY

Conference held March 14, 1929, in Washington, Commissioner Humphrey
presiding, assisted by Director Flannery. George S. Eaton elected secretary of the
conference; John H. Donahue, assistant secretary.

Commission’ s statement of action on rules rel eased October 7, 1929.

Ninerulesof theface-brick industry affirmatively approved cover practicesrelating
to such unfair methods of competition as:

Price discrimination; secret rebates; interference with contracts; selling below cost for the purpose of
injuring a competitor or lessening competition; use of misleading trade names, numbers, or marks;
shipment of facebrick not conforming to samplespreviously submitted; disparaging competitors' products
by use of misleading technical terms; showing a prospective buyer a building and representing that the
face brick used therein were made by a manufacturer whom he represents when such is not the case; and,
payment of secret commissions.

Eighteen rules cover other practices condemned by the industry and accepted by the
commission as expressions of the trade, anong which are the following:

Lump-sum bids; making of bidswith condition that acceptanceis contingent on acceptance of abid on
a commodity other than face brick; payment of commissions secretly or openly for certain purposes;
bidding on contracts at a price based on acceptance of securities of doubtful value; sale of inferior face
brick at a price appropriate for such product with the understanding that a product of superior quality
selling at a higher price will be delivered; shipment of face brick on consignment; solicitation by a
manufacturer of an order for face brick with knowledge that a signed order from the onein authority has
previously been given a competitor.

Four resol utionsadopted by theindustry wererejected by the commissionwhiletwo
other resolutionsadopted by theindustry for creating and dealing with atraderel ations
committee of the industry were not accepted by the commission. However, the
commission announced it had no objection to theindustry’ shaving such aCommittee.



38 ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION
FERTILIZER INDUSTRY

Conferenceheld January 29, 1929, in Washington, Chairman McCulloch presiding,
assisted by Assistant Director Van Fleet. Charles J. Brand elected secretary of
conference.

Commission’ s statement of action on rules released June 12, 1929.

It was estimated that about 75 per cent of the fertilizer industry, on a basis of
tonnage, was represented at the conference. Delegates present represented (1)
producers of raw materials such as phosphate rock, sulphuric acid, nitrogen
compounds; (2) importersof thesematerials; (3) manufacturersof superphosphate; (4)
manufacturers and mixers of complete fertilizers.

The following rules, with amendments, were affirmatively approved by the
commission:

GROUP|

RULE 1. Salesbel ow cost.--Resol ved, That the sal e or consignment of goods bel ow cost for the purpose
and with the Intent of injuring acompetitor and with the effect of |essening competition isan unfair trade
practice.

RULE 2. Rebates.--Resolved, That the granting of secret rebates, irrespective of the form they may
assume, constitutes unfair trade practices and that the following practice, among others, violates this
principle and therefore is an unfair trade practice:

(a) Billing of goods at prices which do not reflect actual returns to the seller or consignor.

(b) Providing truck service without adequate charge for it, or reimbursing the dealer, purchaser,
consignee, or agent for the cost of trucking If reimbursement Is not provided for in the manufacturers
pricelist.

(e) Sellingor consigning chemicalsand material swith special concessionsor at reduced prices, given
to induce the buyer or consignee to purchase mixed fertilizer and/or other fertilizer materials.

(d) Failuretoenforceingood faiththetermsof contracts previously madefor thesale of fertilizer. For
example:

(2) Selling on terms that require the payment of sight draft on presentation of bill of lading (S. D. B.
L.) and then waiving the obligation to pay cash before documents or goods are delivered, thus deferring
the payment of the cash ton some future date.

(2) Selling and delivering goods on time, consignment, or open bill of lading termson S. D B. L.
price, or waiving earned interest.

(e) Furnishing special containers, preparing special formulasfor individual buyers or consignees, or
using special ingredientsin standard formulas, without adequate charge for the cost of such containers,
formulas, or special ingredients, as an inducement to the making of a contract and/or sale.

(f) Making specia allowances to buyers or consignees under the guise of advertising expense or
giving any other form of gratuity.

(g) Adopting selling methods that promote secret rebates and concessions, such as:

(1) Employing abuyer or consignee or his agent or anyone employed by or connected with a buyer
or consignee with the purpose, design, and effect of influencing the business of such customer.

(2) Carrying on books by seller or consignor, as delinquent, balances due by solvent customer, with no
intention of requiring ultimate payment.

(h) Enabling the purchaser or consigneeto obtain fertilizer apparently on cash termsbut Infact on credit
extended to him by or through the manufacturer, as, for example : A transaction covered by asight draft
and bill of lading under which the purchaser or consigneeis madeto appear as honoring documents upon
presentation by payment with his own funds, when in fact the cash involved was obtained in whole or in
part upon a negotiable instrument (usually discounted at a bank) bearing the indorsement of the manu-
facturer; or atransaction by which the manufacturer, although he does not actually indorse the obligation
renders himself legally or morally responsible. for Its payment if the purchaser or consignee should fail
to meet his obligation to the bank at maturity.
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(I) Refunding ton the buyer or consignee, either directly or indirectly, any part of the purchase price on
account of goods accepted and/or settled for by the buyer or consignees under the terms of the contract.
This practice is commonly referred to as “retroactive settlement.”

(NOTEBY THECOMMISSION.--SUBDIVISIONS(a), (b), (c), (d), (), (f), (9), (h), and (1) are hereby
interpreted as being controlled by the preceding clause relating to secret rebates and as specification of
methods of secret rebating. With that interpretation these subdivisions are approved.)

RULE 3. Defamation of competitor or disparagement of his goods.--Resolved, That the defamation of
a competitor In any manner, either by imputing to him dishonorable conduct, inability to perform
contracts, or questionable credit standing, or false disparagement of the grade or quality of his goodsis
an unfair trade practice.

GROCERY INDUSTRY

Conference held October 24, 1928, in Chicago, Commissioner Hunt presiding,
assisted by Director Flannery. M. J. Bloch elected Secretary of conference.
Commission’s statement of action on rules released January 16, 1929.

Due to the enormous extent of the grocery industry and the differences of opinion
on complex questions, this, conference was arranged for in a manner different than
usual.

L eading national associations of manufacturers, jobbers, whole-sale dealers, retail
dealers, and chain-store operators were invited to designate one member each and the
attorney for each associationto serveasmembersof acommitteeto assistinarranging
a program for the conference and to draft tentative resolutions to be presented for
discussion.

Seven such associations complied, and the value of the preliminary discussions can
not be overestimated.

More than 700 persons attended. Eighty-five per cent of the brokers, 85 per cent of
the wholesale grocers, and 80 per cent of the retailers; based on volume, were
represented through associations and in person. No estimate coul d readily be obtained
of the specialty manufacturers represented by associations and individuals and the
chain stores did not actively participate, but a representative of the newly organized
chain store organization explained that thiswas he newly organized ch because of the
newness of the organization.

Resol utionsappearing under Group | and affirmatively approved by the commission
were intended to prohibit--

Secret rebates, secret concessions, or secret allowances of any kind by requiring that terms of sale shall
beopen and strictly adhered to, based on thetheory of price discrimination; giving of premiumsinvolving
elementsof |ottery, misrepresentation, or fraud; commercial bribery; fal se, untrue, misleading, or deceptive
advertisements or other descriptive matter; use of deceptively slack-filled or deceptively shaped,
containers; joint trade action purposed unjustly to exclude any manufacturer, merchant, or product from
a market, or unjustly to discriminate against any manufacturer, merchant, or product in a market, by
whatever means, and selling below cost for the purpose of injuring a competitor.

Resolutions appearing under Group |l were accepted by the commission as
expressions of the trade, and dealt with--

Uneconomic or misleading selling prices; the abuse of buying power to force unjust terms of purchase
or sale; compelling the purchase of a group of products as a condition to the purchase of one or more of



them; failureto fill orders accepted: failure to accept delivery of orderswhich have been placed; abuse of
factory drop-shipment practices; deviation from original agreement with
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respect to discount; free deals, commercial bribery; substitution by a wholesaler or retailer of another
product for product ordered; and diversion of brokerage.

One of theresolutionsin Group 1 isintended to provide for making the conference
a continuing organization to act for the progressive elimination from the grocery
industry of unfair and uneconomic trade practices and or creation of an executive
committee to aid in this purpose.

The second paragraph of former resolution 5, as adopted by the industry, was
rejected by the commission, which substituted wording in lieu thereof, asshown under
rule 7, Group |. That portion of therule, as originally adopted by the industry, reads
asfollows:

Resolved, That selling an article at or below delivered cost, except on special occasionsfor recognized
economic reasons, is an unfair method of business.

Rule 7, Group |, reads as follows:

Resolved, That the selling of goods below cost for the purpose of injuring a competitor and with the
effect of lessening competition is an unfair trade practice.

With reference to former resolution 4, as adopted by the industry, the commission
divided this resolution, one part being placed in Group | appearing asrule 3' and the
other part under Group |1 and appearing asrule 16. Rule 6 (formerly resolutions 15 and
16) was recast.

Theresolutions are largely confined to the expression of broad, general principles,
the minute details to be worked out in the light of actual experience with their
operation.

GYPSUM INDUSTRY

Conference held March 28 and 29, 1929, in New York City, Commissioner
Humphrey presiding, assisted by Director Flannery. William J. Fitzgerald elected
secretary of conference.

Commission’ s statement of action on rules released June 10, 1929.

Twenty-one rules of business practice adopted by the gypsum industry at its
conferencewere accepted by the commission, 13 having been affirmatively approved
and designated Group | as ap-plying to unfair methods of competition while the
remaining 8 were accepted in Group |1 as expressions of the industry.

On abasis of tonnage, 98 per cent of the industry was present or represented at the
conference.

Group | rules relate to such subjects as commercia bribery; branding; inducing
breach of contract; sale of certain products without profit for the purpose of injuring
acompetitor, or with the effect of lessening competition; defamation of acompetitor;
fraud and misrepresentation; selling goods below cost; threats of suit for patent or
trade-mark infringement; enticement of empl oyees; imitation of trade-marksand trade
names; discrimination in price and terms under section 2 of the Clayton Act and
rebates.



Group Il rules concern the introduction of sales by other products; commercial
bribery; saleswithout mutuality; transit shipments; pooled and combination cars; terms
of sale; definition of the term * cost”; and notification by owner of a patent or trade-
mark to the alleged infringer before proceeding against his customers.
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JEWELRY INDUSTRY

Conference held June 5, 1929, in Chicago, Commissioner March presiding,
assisted by Director Flannery; George A. Fernley elected secretary of conference.
Commission’ s statement of action on rules rel eased October 28, 1929.

Forty-onerules of business practice were adopted by the jewelry industry and acted
on by the commission. This is the largest number of rules ever adopted at a trade-
practice conference.

Seventeen rules were affirmatively approved by the commission as applying to
unfair methods of competition (Group 1) while the remaining 24 were accepted as
expressions of the industry (Group I1).

The rules applying to unfair methods of competition covered the branding and sale
of products of the jewelry industry, proper labeling of imitations, and such practices
as payment of secret rebates, |essening competition by selling goods bel ow cost, price
discrimination, interferencewith contracts, commercial bribery, and misrepresentation.

Typical of the Group | rules pertaining to special features of thejewelry tradeisrule
3, inwhich it isdeclared that--

To describe any diamond as “perfect” which discloses flaws, cracks, carbon spots, clouds, cloudy
texture or blemishes of any sort when examined by a normal eye under an ordinary diamond loupeis an
unfair trade practice.

Rules in Group Il accepted as expressions of the trade deal with uneconomic or
unethical practicessaid to beprevalent intheindustry, referring to proper descriptions
of jewels, also to sales policies, price problems, shipping, orders, deliveries, and
contracts. One of these rules (rule 29) provides that--

The use of his power of appointment of watch inspector by a general watch Inspector for railroads to
forcedealersto buy their goods of him, and the furnishing of railroad passes by a general watch inspector
to influence dealers to buy their goods of him, is condemned by the industry.

Five rules adopted at the conference were rejected by the commission.

A rule creating and dealing with a committee of the industry “to arrange for
conferences of manufacturers of imitation ivory, imitation-leather goods, gold-plated
and gold-filledjewelry for the purpose of drawing up proper rulesand definitions” was
not accepted, having been inappropriate as a trade-practice rule. The commission,
however, has no objection to the industry having such a committee.

KNIT-UNDERWEAR INDUSTRY

Conference held November 1, 1928, in Washington, former Commissioner Abram
F. Myers presiding, assisted by Assistant Director Van Fleet. Roy A. Cheney acted
as secretary of the conference.

Commission’ s statement of action on rules released March 9, 1929.

Seventeen manufacturers attended, and seven firms were represented by proxy.
There were also in attendance representatives of the following associations : The
Associated Knit Underwear Manufacturers of America, the National Dry Goods



Association, the National Association of Retail Clothiersand Furnishers, the National
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Association of Hosiery and Underwear Manufacturers, and the National Better
Business Bureau. In addition there were representatives of the Bureau of Standards.

Thefollowingrulesof businessconduct adopted at the conferencein resolutionform
are those affirmatively approved by the commission, designated Group |, and those
accepted by the commission as expressions of the trade, Group I1:

GROUP |

RULE I. Resolved, That the word “wool” shall not be used in any way in the labeling, advertising,
merchandising, and selling of knit underwear unlessthewool content thereof isdistributed throughout the
body fabric.

RULE 2. Resolved, That if mention of fiber content of trimmings, bindings, and adornments Is made,
then it shall be accurately stated as applying to such
trimmings, bindings, and adornments.

GROUPII

RULE 3. Resolved, That the testing procedure for the fiber content shall be that recommended by the
National Bureau of Standards.

KRAFT-PAPER INDUSTRY

Conference held June 28, 1929, in Washing ton, Commissioner Humphrey
presiding, assisted by Assistant Directors McCorkle and Van, Fleet. L. Bittner, New
Y ork, elected secretary of the conference.

Commission’ s statement of action on rules rel eased October 9, 1929.

Ninerulesof thekraft-paper industry wereaffirmatively approved ascoveringunfair
methods of competition, while eight rules covering other practices condemned by the
industry were accepted as expressions of the trade.

A resolution adopted by the industry to the effect that a permanent committee of the
trade be formed to investigate violations of these rules from time to time was not
accepted by the commission, although the commission has no objection to the
association having such a committee. This resolution was considered by the
commission inappropriate as atrade practice rule.

Rulesaffirmatively approved concern such subjects as: Inducing breach of contract;
defamation of acompetitor; disparagement of acompetitor’ sgoods; misrepresentation
of kraft paper as to weight and other qualities; selling below cost; enticement of
employees of a competitor; discrimination in price; and making false reports of
capacity, production, sales, orders, or shipments.

Rules accepted as expressions of the trade apply to such subjects as salesf. 0. b,
guarantee against reduction in seller’ s price, standard specifications, price schedules,
and secret violations of rules.

LIME INDUSTRY

Conference held June 27, 1929, in Washington, Commissioner Humphrey
presiding, assisted by Messrs. Flannery and Van Fleet. Approximately 70 per cent of
the industry on atonnage basis represented. W. V. Brumbaugh named secretary of
conference.

Commission’ s statement of action on rules rel eased October 25, 1929.

As acted upon by the commission there are 18 rules of the lime industry, 11 having
been affirmatively approved as covering unfair
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methods of competition, the remaining 7 accepted as expressions of the trade.

Rules affirmatively approved relate to such practices as price discrimination; secret
rebates; interference with contracts; selling below cost; defamation of a competitor;
violation of an act of Congress entitled “An act to standardize lime barrels’; selling
lime in used barrels bearing the label of a producer or dealer other than the one
producing or selling it; deception of customers as to quantity and other conditions;
simulation of trade-marks, trade names, and the like.

Rules accepted as expressions of the trade concern such subjects as deviation from
established practices, uniform methods of cost finding, definition of a jobber or
distributor, and a trade relations committee of the industry.

METAL-LATH INDUSTRY

Conference held June 27, 1929, in Washington, Commissioner Humphrey
presiding, assisted by Messrs. Flannery and Van Fleet. Wharton Clay elected
secretary of the conference.

Commission hasnot acted ontheindustry’ srulesastheannual report goesto press.

Rules of business practice were adopted by the metal-lath industry after
consideration of such subjects as among others, inducing breach of contract,
misbranding, secret rebates, definition of a qualified manufacturer, sales below cost,
guarantee against decline or advance in prices, blanket contracts, threats of suit for
patent or trade-mark infringement, reasonable differentials, published prices, cost
accounting, commercial bribery, dumping, arbitration, and price discrimination.

The resolutions adopted were submitted to the commission for consideration and
action.

NAVAL-STORESINDUSTRY

Conferenceheld June11, 1929, in Washington, Commissioner Ferguson presiding,
assisted by Messrs. Flannery and McCorkle J. E Lockwood elected secretary of the
conference.

Commission hasnot acted ontheindustry’ srulesastheannual report goesto press.

The naval-stores industry, steam solvent class, consists of producers of steam-
distilled wood turpentine, steam-distilled pine oil, wood, rosin, and other naval-stores
products produced by the“ steam and solvent process’ from pinewoods obtained from
cut-over timber lands in the South.

Rulesof business practi cewereadopted at the conferenceafter consideration of such
subjects as, among others, price discrimination breach of contract, misrepresentation,
secret rebates, selling at old prices following price changes, price protection,
distribution of price lists, and appointment of authorized distributors and agents.

The resolutions adopted were submitted to the commission for action thereon.
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PAINT, VARNISH, LACQUER, AND ALLIED INDUSTRIES

Conference held August 1, 1928, in Atlantic City, Commissioner Ferguson
presiding, assisted by Director Flannery. George B. Heckel elected secretary of
conference.

Commission’ s statement of action on rules rel eased October 29, 1928.

Approximately 60 per cent of the paint, varnish, and lacquer industry, based on
volume, was present.

Resolutionsadopted at the Conferenceweredividedinto two classes. Thoserelating
to business conduct were designated as rules 1, 2, and 3, and affirmatively approved
by the commission. Those relating to committee work and which request a course of
action by the commission were designated A, B, and C, and accepted by the
Commission as expressions of the trade.

The resolutions embraced in the first group relate to commercial bribery, false
advertising, and misbranding. The resolutions contained in the second group relate to
the establishment of a committee to cooperate with the commission, and to the
prosecution of pending investigations involving commercial bribery.

PAPER-BOARD INDUSTRIES

Conference held November 3,1928, in Chicago, reconvened in New York,
November 23, 1928, former Commissioner Abram F. Myers presiding, assisted by
Assistant Director Van Fleet. H. S. Adler acted as secretary of the conference.

Commission’s statement of action on rules released February 19, 1929.

No agreement could be reached at the Chicago meeting on rules 5 and 9 relating,
respectively, to price discrimination and sales below cost, so additional time was
requested for further consideration, and the meeting was adjourned to New Y ork. All
other rules were unanimously adopted at the Chicago meeting.

It was agreed that al rules should apply to all manufacturers of corrugated, solid
fiber and folding boxes, as well as to manufacturers of any and all paper or paper
board used in the manufacture of such boxes and their interior parts.

Rules affirmatively approved apply to such subjects as secret rebates interference
with contracts, defamation suits for patent or trade-mark of competitors threats of
infringements, price discrimination, false branding, false certification, underbidding
by offering inferior products, sales below cost , and observance of resolutions.

Rules accepted as expressions of the industry refer to sales without mutuality,
dumping in remote
markets, overrunsand under-runs, freewarehousing, cost accounting and continuation
of the conference when necessary.

Regarding rule 9 (“The selling of goods below cost except to meet a price offered
by a competitor, is condemned as unfair competition”), the commission made the
following note:

Salesbelow cost, if persistently made, inevitably result in bankruptcy of the seller. If only occasionally
made, such sales may result in price discrimination, in that an under cost price to one buyer is hoped to



be offset by too high a price to another buyer. Sales below cost are sales which fail to take Into account
every item which should enter into the cost of the product.
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A resolution regarding thecirculation of pricesadopted by theindustry wasrejected
by the Commission for the reason that in the present state of the law the commission
can not receive a resolution for circulation of prices which is not confined to past
transactions.

There were present at the conference manufacturers of paper board representing a
total of 65 per cent of the tonnage of the industry, manufacturers of corrugated and
solid fiber boxes representing 73 per cent in tonnage, and manufacturers of folding
boxesrepresenting 40 per cent. The 40 per cent showing for thefolding box group was
said to be satisfactory, because this group comprises a large number of small plants
scattered throughout the country, the aggregate volume of whichislarge, athough the
individual tonnage of each issmall.

PETROLEUM AND PETROLEUM PRODUCTSINDUSTRY

Conference held February 11,1929, in St. Louis, Chairman McCulloch presiding,
assisted by Director Flannery. Paul E Hadlick elected secretary of the conference.
Commission’s statement of action on rules released July 25, 1929.

With more than 95 per cent of the petroleum refining industry of the United States
present or represented, this conference was one of the largest held during the year.

Twenty-onerules of business practice asadopted at the conferencewere |ater acted
on by the commission, 7 having been affirmatively approved and designated Group [;
14 accepted as expressions of the trade and placed in Group I1.

Rule 1, Group |, declares in part that “The practice of loaning or leasing gasoline
pumps, tanks, and other equipment is unsound and uneconomical, and should be
discontinued at the earliest possible moment, consistent with existing conditions.”

Other Group | rulesrefer to acquisition of bonafide leases by refining companies,
wholesalers, distributors, and jobbers; the provisionsthat no company shall paint over
any sign or colors of another company until it has communicated with the company
whose signs or colors are involved; breach of contract; proper marking of all above-
ground equipment for refined products; lotteries, prizes, gamesof chance; and selling
refined petroleum products below cost for the purpose of injuring a competitor, and
with the effect of lessening competition.

Rule 8, first in Group |1, reads:

On account of the special nature of service required in supplying petroleum products to airports, no
dispensing or storage equipment of any kind shall be loaned or otherwise furnished to airport operators
or resellers of petroleum products except at full cost, including cost of equipment and storageinstallation.

Other Group Il rules relate to the extension of credit to the borrower or lessee for
installation cost; construction by refiners, wholesalers, distributors, or jobbers for
retailers of such equipment as driveways, canopies, greasing pits, loaning of
equipment to tank-car buyers and distributors;, paying of rentals by refiners,
distributors, and jobbersfor privilege of installing pumps and tanks or for displaying
advertising on premises where refined products are sold.



46 ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION

Other Group Il rulesrefer to refiners, distributors, jobbers, and wholesalers renting
or purchasing delivery equipment from consumers owning service and filling stations
or sitesfor the same, posting p rices of gasoline and kerosene at each point fromwhich
they makedelivery. Oneruleprovidesthat gasoline shall not be sold fromtank wagons
or trucks to other motor vehicles except in emergency case. Ancther is to the effect
that no oil or other thing of value shall be given away, or special inducement granted,
on opening days, special sales days, or other occasions.

“The practice of making deliveries of gasoline at refineries or wholesale plantsinto
tank wagons or trucks operated by or for the purchasers thereof is discouraged,”
according to rule 18.

Rule 19 providesfor the sale and redemption at face value of coupon books or other
scrip.

Rule 20 declaresthat no adjustments, allowances, credits, or re funds shall be given
to any buyer on deliveries already made after a change in the posted price.

Rule 21 defines the terms “consumer,” “refiner,” “jobber” “distributor” or
“wholesaler,” “retail dealer,” and “commercial accounts.”

PLUMBING AND HEATING INDUSTRY

Conference held May 15, 1929, in Pittsburgh, Commissioner March presiding,
assisted by Director Flannery. J. Kennedy Hanson elected secretary of the
conference; W. R. McCollum and Frank S. Hanley, assistant secretaries.

Commission’s statement of action on rules released September 23, 1929.

Seven rules adopted by the plumbing and heating industry were affirmatively
approved by the commission as applicable to unfair methods of competition , while
five were accepted as expressions of the trade. Five rules proposed by the industry
werergjected, while several otherswere amended. It was estimated that 80 per cent of
the industry was present or represented at the conference.

Rulesaffirmatively approved apply to such practices asinducing breach of contract,
misbranding, price discrimination, making small deliveries at quantity prices, false
invoicing, and selling below cost, while rules accepted as expressions of the trade
concern such subjects as cartage charges, unit price basis, cancellation of contracts,.
post-dating or predating of contracts, and equitable price adjustments.

PLYWOOD INDUSTRY

Conference held May 29, 1929, in Chicago, Commissioner March presiding,
assisted by Assistant Director Van Fleet. M. Wulpi elected secretary of conference.
Commission’ s statement of action on rules released November 5, 1929.

Sevenrulesof business practice adopted by the plywood industry were affirmatively
approved by the Federal Trade Commission as condemning unfair methods of
competition in violation of the law (Group I), while nine other rules presented by the
industry were accepted as expressions of the trade (Group I1).
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One rule defines a qualified manufacturer of plywood as “ one who manufactures
regularly and solely for sale to consumers, wholesalers and distributors.”

A qualified wholesale distributor is described as * one whose principal businessis
selling plywood to the consumer,” and who "carries a well-selected stock of
merchandise, buys in suitable quantities, warehouses a reserve stock for retailers or
consumers within a radius of economical distribution and convenience of service,
resellsin proper unitsto theretail er or consumer aseconomically as possible, assumes
the credit risk and such other obligations as are incident to the transportation,
warehousing and distribution of plywood.”

The plywood industry, in another rule, records its approval of the handling of
disputes "in a fair and reasonable manner, coupled with a spirit of moderation and
good will, and every effort should be made by the disputants themselves to arrive at
an agreement.” Arbitration is recommended in place of litigation.

Rules condemning unfair methods of competition apply to such practices as
interference with contracts, misbranding, secret rebates, defamation of a competitor,
discrimination in price, selling below cost, and misrepresentation of ajobber, retailer
or distributor of plywood as a manufacturer.

Rules accepted as expressions of the trade cover such subjects as the definitions
already mentioned, arbitration, uniform transportation charges, packing charges in
relation to price, guarantee against advance or declinein price, reasonable differential
in prices in severa types of sales, published price schedules, and replacement of
defective stock.

The ruleswere adopted by manufacturers and distributors of plywood representing
about 78 per cent of the industry.

Following its action on the plywood industry’ s rules the commission reconsidered
and modified rule 14, Group 11, asoriginally acted, on. Therule now readsasfollows:

The industry hereby records its approval of the practice of making the terms of sale a part of al
published price schedules.

PUBLISHERS OF PERIODICALS

Conference held October 9, 1928, in New Y ork City, Commissioner Humphrey
presiding, assisted by Attorney Martin A. Morrison and Director Flannery. R. E.
Rindfusz elected secretary of conference.

Commission’ s statement of action on rules released November 12, 1928

Practically the entire periodical-publishing field was represented in person or
through associations.
The following resolution was unanimously adopted:

Whereasat this conferenceor trade practicefor periodicals, held in responseto thecall of Hon. William
E. Humphrey, chairman of the Federal Trade Commission, Chairman Humphrey has said in part, “The
majority of the periodical publishersnot only obey the law but often go far beyond what the law requires
in selecting the advertisements they will publish. | do not believe there Is an industry in America
conducted by more honest, high-minded, public-spirited men and women than the publication industry.



| do not believe that any Industry in America has greater power for good. | believe that
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the future greatness and security of the Nation reststo a greater extent upon the publishing Industry than
probably any other”: Beit

Resolved, That we expressour sincere appreciation of such commendation, from so high an official and
personal source, of the principles and conduct of the publishing industry; and

Whereas The record of the publishing Industry for many years past shows that the very great majority
of such publishers have, of their own initiative, taken measuresto eliminate fraudulent advertising from
their columns, and have recommended every practicable suggestion to increase the efficiency of such
measures, Be it

Resolved; That we recognize the fact that the National Better Business Bureau, an organization
composed of and supported by the business of advertising, isthe most competent agency of assistanceto
the business of advertising in preventing fraud in advertising and selling and that said bureau has
expressed itswillingnessto cooperatein every way with publishers, in eliminating fraudulent advertising;
beit further

Resolved, That we desire and will recommend every cooperation and assistance of the National Better
Business Bureau and, said bureau having expressed its willingness and ability to do so, we request said
bureau to advise periodical publishers generally, and, wherever deemed advisable, any governmental
agency, whenever advertising, which is being published or is likely to be offered for publication, is
established by said National Better Business Bureau to be fraudulent upon reasonabl e investigation and
notice to the person complained of.

The National Better Business Bureau, by the foregoing resolution, was selected by
the publishers as the machinery through which theindustry would do itsown policing
of the periodical field. This, however, does not preclude anyone from reporting such
violations directly to the commission, nor doesit in any way affect the exercise of the
commission’s prerogative to cause applications for complaints to be filed on the
commission’s own initiative.

RANGE BOILER INDUSTRY

Conference held June 4, 1929, in Washington, Chairman McCulloch, presiding,
assisted by Assistant Director Van Fleet. Allen Scaife el ected secretary of conference.
Commission’s statement of action on rules released July 29,1929.

With 60 per cent of theindustry on the basis of volume represented, the range boiler
trade adopted 15 rules of business practice, five of which were later affirmatively
approved by the commission as Group | rules applicable to unfair methods of
competition. Thecommission accepted asexpressionsof thetrade 10 other rulesdesig-
nated as Group I1.

Willful interferencewith contracts or orders between aseller and purchaser of range
boilersisthe purport of Rule 1in Group I. Other rules of this group relate to improper
stenciling of working pressure or other misbranding so asto mislead purchasers with
respect to quantity and other conditions; withholding from or inserting in theinvoice
facts which make the invoice afalse record; discrimination in price; and sales below
cost.

The Group Il rules cover largely publicity for prices, and freight allowances,
guantity prices on small deliveries to favorite buyers; selling of less than carload
guantitiesat delivered carl oad pricesmaking of contractswhich do not expressly cover
guantity specifications; selling range boilers under aguarantee against the advance or
decline in price; postdating or predating contracts.
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REBUILT-TYPEWRITER INDUSTRY
[Second conference]
Conference held August 22, 1928, In Cleveland, Chairman McCulloch presiding,
assisted by Director Flannery.
Commission’ s statement of action on rules released November 10, 1928.

The chief accomplishment of the first conference, held February 27, 1920, wasto
define the term “rebuilt” as applied to typewriters, but the industry, according to the
application for the second conference, considered that “ The term ‘rebuilt has been
used very loosely to cover typewriterswhich have been repaired aswell asthosewhich
have been entirely made over according to the highest standards.” It wasto correct this
loose use of the term that the Second conference was desired.

In addition to typewriters, the resolutions adopted at the 1928 meeting were made
applicable to adding machines, duplicating machines, bookkeeping machines, and
calculating machines.

Chairman Edgar A. McCulloch, of the commission, presided at the conference,
assisted by Director Flannery. The meeting was attended by members of the industry
who conduct 50 percent of the volume of business and comprise about 5 per cent of
the industry in numbers.

The following resolutions were unanimously adopted by the conference and, on
October 31, 1928, affirmatively approved by the commission:

RULE 1. Resolved, That to sell, offer for sale, advertise, invoice, or otherwise describe typewriters,
adding. machines, duplicating machines, bookkeeping machines, or calculating machines as “rebuilt,”
unless such machines are rebuilt by having them dismantled, cleaned, completely refinished, with new
transfers, completely renickeled and assembled, with all imperfect type and defective working parts
replaced with perfect type and perfect working parts, and then carefully adjusted and brought to the
highest standard of rebuilding, is declared to be an unfair method of competition.

RULE 2. Resolved, That to sell, offer for sale, advertise, invoice, or otherwise describe typewriters,
adding machines, duplicating machines, bookkeeping machines, or cal culating machinesas* overhaul ed,”
unlessthe same are refinished, with nickel and japan where needed, reassembled, with all imperfect parts
replaced and carefully adjusted, is hereby declared to be an unfair trade practice.

REINFORCING-STEEL INDUSTRY

Conference held April 18, 1929, in Asheville, N. C., Commissioner Ferguson
presiding, assisted by Assistant Director Van Fleet.
Commission’s statement of action on rules released September 26, 1929.

Seventeen rules adopted by the reinforcing steel fabricating and distributing
industry were accepted by the commission; 5 having been affirmatively approved as
condemning unfair methods of competition and 12 accepted as expressions of the
trade. Several changes were made and one rule was rejected by the commission.

Rulesin Group| affirmatively approved concerned such practicesasinducing breach
of contract, misbranding, payment of secret rebates, discrimination in price, and
commercial bribery.

Rulesin Group Il accepted as expressions of the trade applied to such subjectsasa
definition of the industry, publication of current
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price lists, entering into contracts to secure a special price, accepted methods of
bidding on contracts, arbitration, standard forms of contract for sales, terms of
discount, making the acceptance of a separately priced item contingent upon
acceptance of another such item, uniform cost finding, and provision that the
conference be made a continuing organization.

Following its action on the reinforcing steel industry’s rules the commission
reconsidered and modified rule8, Group 1, asoriginally acted on. Therulenow reads
asfollows:

Thelndustry approvesthepracticeof each individual member of theindustry independently publishing
and circulating to the purchasing trade his own price lists.

SCRAP IRON AND STEEL INDUSTRY

Conference held May 23, 1929, in Pittsburgh, Commissioner Ferguson presiding,
assisted by Director Flannery. Herman D. M oskowitz el ected secretary of conference.
Commission’s statement of action on rules released July 27, 1929.

The scrap iron and steel dealers of the United States, whose business is to collect
scrap iron and steel from industrial plants, country-sides, and railroads, and prepare
it for consumption by the steel mills, adopted 12 rulesof business practice, which were
submitted to the commission. Six were affirmatively approved by the commission
while the other six were accepted as expressions of the trade.

That scrapironisavital raw material for the steel industry may be gathered fromthe
fact that last year the scrap-iron industry supplied more than 25,000,000 tons of scrap
to the steel millsin their record production of 50,000,000 tons of steel ingots.

The average use of scrap iron by steel mills in the manufacture of steel is
approximately 45 per cent scrap and 55 per cent pig iron and other raw materials.

Agenciesengaged in gathering scrap iron and steel may bedividedintothree classes,
namely, (1) peddlers (2) yard deders, (3) brokers, who may be considered the
wholesalers of the trade.

The trade practice conference was for the yard dealers and brokers.

Thefirst rule affirmatively approved by the commission is asfollows:

Délivery of an Inferior product against a contract to supply scrap Iron and steel according to certain
specifications, by so arranging the shipment In the car that the Inferior product or products will not be
readily discovered on surface Inspection, the effect of which is to deceive the purchaser asto the grade
of Scrap, ishereby condemned as an unfair method of competition, an unfair trade practice, and contrary
to the public interest.

Other rules relate to defamation of a competitor, attempting to induce breach of
contract, commercia bribery, use of fictitious bills of lading to secure advance of
money or other valuable consideration, and circularizing the industry with price
guotations containing misleading language.

Those accepted as expressions of the trade (Group 1) pertain to failure of dealers
or brokers to give credit for overweights, intentional failure to fulfill orders or
contracts, willful over billing of shipments, arbitration of disputes among dealers and
brokers, uniform cost system, and continuation of the conference asapermanent body



for suppression of unfair practicesin the scrap iron and steel business.
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SPICE-GRINDING INDUSTRY

Conference held May 9, 1929, in New York, Commissioner March presiding,
assisted by Director Flannery. H. F. Lee elected secretary of conference.
Commission’s statement of action on rules released July 5, 1929.

Grindersand packers of the spiceindustry representing what was estimated to be 80
per cent of the business were present at the conference.

Commissioner March, addressing the members, declared he believed nothing the
Federal Trade Commission could do would be of more benefit to the people of the
country than to hold trade-practice conferences and that the commission wanted to
encourage every line of honest business, make business bigger and better, and elimi-
nate dishonest practicesin trade.

The following resolution was adopted at the conference and on June 25, 1929,
affirmatively approved by the commission:

Whereas a practice known as “dack filling” has, from various causes, be-come prevalent in the spice
industry; and

Whereas the grocery industry as a whole has condemned this practice in a resolution passed at the
Grocery Trade Practice Conference In Chicago last October; and

Whereas the American Spice Trade Association and the Industry as awhole is desirous of correcting
this evil, the following resolutions are submitted

Resolved, That the use of deceptively slack-filled or deceptively shaped containers for ground spices
isan unfair method of competition.

(a) That to pack 2 ounces of ground spice In acontainer of greater capacity than 145 cubic centimeters
Is slack filling and an unfair method of competition.

(b) That to pack 1 % ounces of ground spice hi a container of greater capacity than 100 cubic
centimetersis slack filling and an unfair method of competition.

(c) That to pack 1 1/4 ounces of ground spice in a container of greater capacity than 100 cubic
centimetersis slack filling and an unfair method of competition.

(d) That to pack 1 ounce of ground spice in a container of greater capacity than 80 cubic centimeters
Is slack filling and an unfair method of competition.

(e) That to pack any quantity of ground spicein acontainer showing greater tol erance between container
and contents than |s specified for the weights and container capacities especially provided for in these
resolutions is shack filling and an unfair method of competition.

(f) That the ground spices, specially covered shall be: Peppers of al kinds, including paprika, ginger,
cinnamon, cloves, allspice (pimento), nutmeg, mace, turmeric, mustard, or amixture of any two or more
of them, but excluding herbs; be It further

Resolved, That these resolutions shall become effective six months after having been approved by the
Federal Trade Commission.

STEEL OFFICE FURNITURE INDUSTRY

Conference held April 13, 1929, in Washington, D.C., Chairman McCulloch
presiding, assisted by Assistant Director Van Fleet. J. B. M. Phillipselected secretary
of conference.

Commission’s statement of action on rules released July 25, 1929.

It was with aview to correcting a competitive situation in the steel office furniture
industry giving rise to discrimination in prices charged for the furniture, an to
discrimination in prices paid and alowances made for used office furniture and to
other unfair methods of competition, that the industry held its trade-practice confer-
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ence with the commission. It was estimated that more than 80 per cent in volume of
business and 65 per cent in numbers were represented.

Fifteen rules of business practice adopted by the industry were divided by the
commissionin Group | containing six rules, and Group | covering the other ninerules.

Group | rulesrelateto discrimination in prices; publication of discounts and terms
allowed to exclusive agents and nonexclusive dealers, prices charged and terms
allowed to large quantity consumers, and prices and terms applicable to the purchase
of definite quantities of steel office furniture when placed in one order and moved as
one shipment; publication of prices or allowances made as changes take place; secret
rebates, bonuses, commercial bribery; interference with contracts; inducing officers,
agents, salesmen, or employees of any competitor to violate their contracts of
employment; and selling with intention to deceive the purchaser.

Group I rulesconcern special concessionsin prices; special quantity prices; relation
of transportation charges to prices, guarantee against advance or decline in prices;
cancellation of contracts; offering goods on consignment, or other departuresfromthe
accustomed methods of selling; postdating and predating contracts; and making the
terms of sale apart of all published priceliststo the retail trade.

UPHOLSTERY TEXTILE INDUSTRY

Conference held May 6, 1929, in Philadelphia, Commissioner Hunt presiding,
assisted by Director Flannery. W. H. Rollinson, New York, elected secretary of
conference.

Commission’s statement of action on rules released July 22, 1929.

As finally acted upon by the commission, rules adopted by the upholstery textile
industry are placed, six in Group I, affirmatively approved, and six in Group I,
accepted as expressions of the trade.

Among practices covered by Group | rules are: Secret rebates, concessions, and
allowances; price discrimination; misbranding; misrepresentation of goods; selling
goods below cost; and false invoicing.

Group Il rules cover such subjects as: Terms of sale, arbitration, piracy of designs,
minimum standards and special discounts on samples.

The last rule in Group Il provides that this trade practice conference “be a
continuing organization to act for the progressive elimination of unfair and
uneconomic trade practices from the upholstery textile trade.”

WAXED-PAPER INDUSTRY
[Second conference]

Conference held June 18, 1929, in Washington, Commissioner March presiding,
assisted by Assistant Director McCorkle. Paul S. Hanway, New York, elected
secretary of the conference.

Commission’ s statement of action on rules released November 2, 1929.

The second conference of the waxed-paper industry was called for considering such
revisions as might be necessary in the 14 rules
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adopted at the first conference held a year previously in Washington. Practical
experience in the industry had raised questions as to operation of the rules.
However, the industry, after due consideration at the second conference, decided
therewasno sufficient reason for revising the previously adopted rulesand these were
confirmed.
One additional rule was adopted, and designated by the commission aGroup I rule.
Itisasfollows:

The sale of waxed paper, in violation of any of the rules adopted by the industry under auspices of the
Federal Trade Commission, under the subterfuge that the seller is required to do so by a contract
antedating the adoption of said rules, when In fact no valid and enforceable contract or agreement
antedating the adoption of the rules exists, results In fraud and discrimination between purchasers, and
is condemned by the industry.

Among practices covered by the Group | rulesare breach of contract, imitation of
trade-marks, defamation of acompetitor, use of inferior materials, accepting ordersin
large quantities, but shippingin small quantities, deviation from standards, and selling
below cost.

The original Group Il rules apply to such subjects as standard form of contract,
furnishing etchings and plates without direct charge based on actual cost, quotation of
uniform prices by a manufacturer regardless of ink coverage, and salesf. o. b.

WOODWORKING-MACHINERY INDUSTRY

Conference held December 12, 1928, in Chicago, Commissioner Ferguson,
presiding, assisted by Director Flannery. Fred A. Collinge elected secretary of
conference.

Commission’s statement of action on rules released February 11, 1929.

Eight rules adopted by the woodworking-machinery industry at its conferencewere
affirmatively approved by the commission as applying to unfair methods of
competition, while six were accepted as expressions of the trade.

Rules appearing under Group | concern such practices as inducing breach of
contract, fal se statements concerning a manufacturer’ s own product, or concerning a
competitor’s product; secret rebates; price discrimination; adherence to published
prices; sale of anew machineasarepossessed or rebuilt machine; paying commissions
to employees of customers for the purpose of inducing sales.

Rulesin Group Il accepted asexpressions of thetrade haveto do with such practices
as granting of either selling commissions or dealer’s discounts to other than an
established dealer; confiningsalestof. 0. b. factory; regarding as separate transactions
the disposition of an old machineand sal e of anew machine; guaranty against advance
or declinein price; terms of sale; and interference with contract.

Thelast paragraph of rule 11, Group 11, as adopted by theindustry, was rejected by
the commission. That portion of therule, asoriginally adopted by the industry, reads
asfollows:

Theindustry further agrees that no price in excess of its fair market value hall be paid or allowed for
any used machine thus offered for sale by the' prospective customer for a new machine.

Rule 13, as adopted by the industry, was rejected by the commission, with the
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commission, inthe present state of thelaw, can not receive aresolution of theindustry
for the circulation of priceswhich isnot confined to past transactions. Theresolution,
as adopted by the industry, reads as follows:

The industry hereby records its approval of the practice of distributing and circulating to the entire
industry published current price lists, including all. notices of advance or decline in prices made by any
individual manufacturer, either by an Individual manufacturer or by the association group he may be
identified with.

WOOLENSAND TRIMMINGSINDUSTRY

Conference held April 2, 1929, in New Y ork City, Commissioner Hunt presiding,
assisted by Director Flannery. Sumner Clement elected secretary of conference.
Commission’s statement of action on rules released July 10, 1929.

Seventy-five per cent of the trimmings industry and a safe majority of the woolens
industry were represented at the conference.

Action was taken by the commission on 14 rules adopted at the conference. An
application of the industry for inclusion of an additional resolution on terms of
delivery and collection, was denied by the commission.

Asfinally acted upon, seven of the rules were placed under Group |, affirmatively
approved, indicating that they relate to practices having to do with possible violations
of the law. The remaining seven rules were placed in Group |1 and accepted by the
commission as expressions of the trade.

Among practices covered by Group | rules are: Secret rebates, concessions, and
allowances; price discrimination; inducing breach of contract; selling goods below
cost; commercial bribery; defamation of a competitor; enticement of competitors
employees.

Among subjects included under Group Il are: Terms of sale, special discounts,
misleading selling prices, free samples, deliveries on consignment, and making the
conference a continuing organization.



SPECIAL BOARD OF INVESTIGATION

False and mideading advertising published in newspapers and periodicalsis being
investigated by the commission’s newest subdivision, the special board of
investigation, created by order of the commission, May 6, 1929. Three of the
commission’s attorneys constitute the board.

The board was given general power to take jurisdiction over all mattersthat may be
referred to it, to make investigations, hold informal hearings, and make reports and
recommendations to the commission.

Hearings before the board are informal and for devel opment of information needed
by the commission prior to issuance of formal complaint. The commission does not
make its cases public prior to issuance of complaint.

Prior to creation of the board a large number of applications for complaints were
filed charging publication of false and misleading advertisements in magazines,
newspapers, and other publications, resultinginan order for theissuance of complaints
against numerous adverti sersin many magazines, newspapers, and other publications.

In the proper prosecution of such complaints the commission deemed it advisable
to join the advertising agencies and the publisher involved in each case as
correspondentswith the advertiser. To give to publishers and advertising agenciesthe
opportunity and option to stipulate to abide by the action of the commission without
becoming or being made respondentsto complaints, wasonereason for creation of the
new tribunal.

Many informal hearings were had, and the publishers and advertising agencies
uniformly elected to abide the action of the commission, without becoming or being
made parties respondent to the commission’s complaints.

Asan aid to theimmediate correction of the evilscomplained of, and to facilitate the
elimination of the objectionable matter against which such complaints had been
ordered to issue, the publishersand advertising agenciesrequested that the advertisers
be given the option of likeinformal hearings, to be granted on their petitionstherefor.

Thecommission gavetothe special board discretionary power into grant aninformal
hearing, upon his petition, to any advertiser against whom a complaint has been
ordered to be issued. Petitions are being filed and granted, with the result that a
hearing is usually participated in by the advertiser and the agency that carries his
account and assists in the preparation of his advertising copy.

Many advertisers and their advertising agencies are engaged in so modifying their
advertising copy as to eliminate the matter to be charged as unlawful and unfair in
such complaints.
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In any case, the special board, if the advertiser, agency, and publisher so elect,
prepares tentative stipulations against future use of the objectionable matter, causes
them to be executed by the proposed respondents, and submits them for such action
as the commission shall deem best in the premises.

In every case in which the special board shall be compelled to report that the
advertiser, his agency and the publisher have so elected complaints will issue under
suchformer orderstherefor and proceedto service, issue, trial, finding, andfinal order.



CHIEF EXAMINER
OUTLINE OF PROCEDURE

The chief examiner supervisesall legal investigating work of the commission. Most
of thisisinvestigation of applicationsfor complaints preliminary to the correction of
unfair methods of competition under thelaws administered by the commission. Tothis
division are aso referred specia inquiries, primarily of a legal nature, which the
commission may be directed to do by the President, either House of Congress, or the
Attorney General.

Investigationspreliminary to the possibleissuance of complaintsoriginatein several
ways, i.e., by the direction of the commission, by information obtained in other
investigations, and in the great majority of cases by direct application to the
commission from competitors or the public, which may be affected by alleged unfair
practices.

No formality is required in making an application for a complaint, a letter setting
forth thefactsin detail being sufficient, but it should be accompanied by all evidence
in possession of the complaining party in support of the charges made. Such matters,
however, may be discussed with the chief examiner or the attorney in of a branch
office of the commission prior to or at the time of filing.

When an application is received, the jurisdictional elements, such as interstate
commerce, methods of competition involved, and public interest, are considered. In
many casesit is necessary to supplement the data submitted by correspondence or by
apreliminary investigation before deciding whether to docket an “ application for the
issuance of complaint. A smaller percentage of the total inquiries received are now
docketed than formerly.

After an applicationisdocketed it isassigned by the chief examiner to an examining
attorney or abranch office for investigation. It is the duty of either to obtain all the
facts regarding the matter from both the applicant and the respondent. Without
disclosing the name of the applicant, the party complained against is approached,
advised of the charges, and requested to submit such evidence asit desiresin defense
or explanation of its position. The examining attorney, after devel oping thefactsfrom
al available sources, summarizes the evidence in a final report, reviewing the law
applicable thereto, and making a recommendation as to action. The entire record is
then reviewed by the chief examiner, and, if it appears to be complete, is submitted
with recommendation to the commission’ s board of review or the commissioners for
their consideration.

The chief examiner also conducts, by direction of the commission or upon requests
of other units, supplemental investigation of applications for complaints, of formal
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information is desired by the chief counsel, or suspected violations of the
commission’s orders to cease and desist. This includes the alleged violation of
stipulations to cease from unfair practices entered into between respondents and the
commission and the violation of resolutions subscribed to at trade practice
conferences.

Tables showing the number of matters handled by this division will be found on
pages 114 and 115. During the year a total of 1,469 preliminary inquires were
instituted. Of this number 384 were docketed as formal applications for complaints.
Thetotal number of applicationsfor complaints docketed for the year ending June 30,
1929, was 679, which is the largest number docketed in any single year with the
exception of 1920.

The investigating work of the commission is carried on from its main office at
Washington, D C., through itsfour branch officeslocated at 45 Broadway, New Y ork
City; 608 South Dearborn Street, Chicago 544 Market Street, San Francisco; and 431
Lyon Building Seattle. Business men may confer at these places with qualified
representatives of the commission regarding cases and with reference to rulings made
by the commission.

TIME AND MONEY SAVED BY EXPEDITION OF WORK

Time and money both of the business community and the commission itself are
being saved in large measure through expedition of the work of the chief examiner’s
division, of which striking illustrations may be seen in the statement appearing on page
59. A specia effort has been made to eliminate from the active calendar applications
of long standing.

That thiswork isbeing expedited is apparent from the fact that since 1927 there has
been a steady decrease in the number of applications pending more than six months
and the average length of time each docketed application has been on the calendar.

Inthefollowing table are presented stati stics showing adecrease in both the number
of old applications on hand and the average length of time all pending applications
have been on the calendar, as of certain dates from February 15, 1927, to June 15,
1929. Eighty-four applications had been on hand six months or more February 15,
1927, and the average age of all docketed applicationswas 10 months. Two years|ater
only 61 docketed applicationshad been pending morethan six months, and theaverage
period which all applications had been pending had been reduced amost 50 per cent.
OnJune 15, 1929, only 49 applications had been pending six months, and the average
age of al applications was but 5 months and 13 days.
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Satement showing number of docketed applications on hand and average length of time all
docketed applications were on hand at specified periods, February 15, 1927, to June 15, 1929

Average length of Average length of
Docketed time all docketed Docketed time all docketed
applications applications on applications applications on
Date on hand 6 hand Date onhand 6 hand
months or months or
more more
Months Days Months Days
1927 1928--Continued
Feb. 15 84 10 June 15 86 8 13
Apr. 15 70 7 21 Aug. 15 78 7 26
June 15 74 7 21 Oct. 15 70 7 21
Aug. 15 74 7 25 Dec. 15 66 6 15
Oct. 15 85 7 29
Dec. 15 101 8 26 1929
Feb. 15 61 5 21
1928 Apr. 15 62 5 17
Feb. 15 97 9 16 June 15 49 5 13
Apr. 15 95 8 26

With only asmall increaseintheforce, it isbelieved the legal investigating work of
the commission could be put on a current basis. The progress aready made in this
direction is noticeable. Expedition of the preliminary inquiries saves thetime of the
commission and thus enabl es the force to devote more time to the important inquiries
of wide scope. It also results in more prompt action being taken in the applications
which are docketed.

CLAYTON ACT ENFORCEMENT MADE DIFFICULT

The commission has concurrent jurisdiction with the Department of Justice in the
enforcement of sections 2, 3, 7, and 8 of the Clayton Act. Effective enforcement of
section 7 hasbeen most difficult, and initsannual report for the years ending June 30,
1927, and June 30 1928, the commission directed attention to the decisions of the
United States Supreme Court in the cases against Western Meat Co., Swift & Co., and
Thatcher Manufacturing Co., construing this act (272 U. S. 554) . In thisdecision the
order of the commission against Western Meat Co., including prohibition of the
acquisition of the physical assets of the Nevada Packing Co., through ownership of the
illegally acquired stock, was affirmed. In the case of Swift & Co. and Thatcher
Manufacturing Co., however, by a 5-to-4 vote, the court set aside the commission’s
orders on the ground that the statute conferred no authority upon the commission to
order a dispossession of physical assets, although obtained as a result of anillegal
acquisition of stock. In these two cases the acquisition of the physical propertieswas
consummated before the commission filed its complaints, while in the case against
Western Meat Co. the physical property had not been acquired at the time final order
wasissued. Theresult isthat a corporation may purchase the stock of a competitor in
violation of section 7, and if it can use the stock thus acquired to complete the
acquisition of the physical assets of the corporation before the commission files



complaint, then the situation is beyond the corrective power of the commission.
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In such cases complaintsnow issueimmediately upon compl etion of the preliminary
inquiry and before a hearing by the board of review. However, considerable time is
necessary in making the preliminary inquiry, and, so far as the commission is
concerned, the effectiveness of the act has been materially lessened by the decisions
referred to above.

Sincethese decisionsthere have been noted anumber of caseswherethejurisdiction
of the commission has been defeated by the corporation having acquired the capital
stock of another company, and then converting the assets of the acquired company
either before the preliminary inquiry was completed or before the question as to
whether the facts warranted action under section 7 had been considered.

INQUIRIES INTO STOCK ACQUISITIONS

During the year 228 preliminary inquiries were instituted which involved stock
acquisition and merger of corporations; 43 such inquiries were pending at the
beginning of theyear and 71 at the close of the year, so that 196 matterswere disposed
of. Of thisnumber, 50 per cent involved acquisition of assets, sodid not fall withinthe
provisions of the act; 49 inquiries were filed without action because of lack of
competition, either because of the territory served or that the productsinvolved were
not competitive; 18 were filed because only intrastate sales were involved; and 30
inquirieswerefiled because the mergerswere not consummated. Asaresult, lessthan
ahalf dozen of the inquiries were believed to constitute aviolation of the law.

In the larger number of mattersinvestigated involving the acquisition of assets, the
acquisition was accomplished through the issuance of stock therefor by the acquiring
corporation or subsidiary thereof. With but few exceptions, no cash consideration was
involved. Under the terms of the more common agreements the acquired company
agrees to transfer its assets to the acquiring corporation in exchange for the capital
stock of such corporation. The usual terms of these more common agreements also
provide for the deposit with a depositary of the respective capital stocks of the
acquired and acquiring corporations. Exchange of the stocks is effected through the
depositary following transfer of assets. Subsequent steps often involve the dissol ution
of the acquired corporation and cancellation of its stock. The usual consideration for
assetsis an issue of capital stock.

During the year the commission’s attention has been directed to a number of
consolidations and combinations involving noncompeting products. Two or three of
the largest involved concerns engaged in a nation-wide business in food products.
Some of theseinquiries are still pending. However, most of these consolidations and
acquisitions were of corporations engaged in the distribution of allied but
noncompetitive products. Preliminary inquiry disclosed that the commission could take
no corrective action under the Clay-ton A ct even though the consolidation waseffected
through the acquisition or exchange of capital stock. The trend toward consolidation
of integrated industries was very pronounced at the close of the year.



CHIEF EXAMINER 61
SPECIAL INVESTIGATION--NEWSPRINT PAPER

Newsprint paper.--On February 27, 1929, the following resolution introduced by
Senator Schall was adopted by the United States Senate:

Resolved, That the Federal Trade Commission isregquested to make an Investigation upon the question
of whether any of the practices of the manufacturers and distributors of newsprint paper tend to create a
monopoly In the supplying of newsprint paper to publishers of small daily and weekly news papers or
constitute aviolation of the antitrust laws, and to report to the Senate as soon as practicabl e the results of
such investigation together with its recommendations, if any, for necessary legislation.

The above inquiry was assigned to the chief examiner’'s division and the
investigationisnow in progress. Special attention isbeing given to the question asto
whether the small daily or weekly news-papers are being discriminated against in the
purchase of paper.



TRIAL EXAMINERS DIVISION
OUTLINE OF PROCEDURE

The trial examiners' division, established by the commission December 1, 1925,
functions under direct supervision of the commission. Duties of this division are
subdivided as follows: (1) Presiding at the trial of formal complaints issued by the
commission and (2) settlement of application for complaint by stipulation.

The foregoing duties will be considered under the captions “Complaint” and
“Stipulation.”

COMPLAINT

Under the procedure adopted by thecommission, atrail examiner presidesat thetrial
of all formal cases, and in the conduct of such proceedings rules on all motions of
counsel and the admissihility of evidence and continues the hearing as necessity may
require. At the close of a proceeding the trial examiner makes up the record and
prepares a report upon the facts, which report he serves upon counsel for the
commission and attorney for the respondent. Thereport, with exceptionstaken thereto
by counsel for the commission and attorney for the respondent is the basis for
argument at the final hearing before the commission.

STIPULATION

In addition to presiding at hearingsin formal cases, thetrial examiners' divisionis
also charged by the commission with settlement of applications for complaint by
stipulation, except in cases where the practice is so fraudulent or so vicious that
protection of the public demands the regular procedure of complaint.

This division of the commission affords an agency to administer the commission’s
present policy providing for settlement of certain informal cases by stipulation.

The stipulation procedure provides an opportunity for the respondent to enter into
a stipulation of the facts and voluntarily agree to cease and desist forever from the
alleged unfair methods set forth therein. Such stipulation is subject to thefinal review
and approval of the commission.

That thousands of dollars are saved for American business men each year through
the Federal Trade Commission’s stipulation procedure can not be proved here by
production of a dollars and cents chart because to obtain such statistics would be
difficult and expensive.

But when considering the sheer number and volume of cases disposed of by this
method yearly it becomes obvious that countless
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time and money that would otherwise be spent in litigation is being saved.

Not only that, but administration of the stipulation procedure is notably expediting
the work of the Federal Trade Commission.

The procedure is simple. A potential respondent decides he would rather quit the
practice of which complaint is made than go through with trial of aformal complaint.
If the commission approves such course, he signs an agreement to “ cease and desist
forever” from the unfair practice with the understanding that should he ever resume
it thefactsas stipulated may be usedin evidence against himinthetrial of acomplaint
which the commission may issue.

However, not every potential respondent has the opportunity of entering into a
stipulation. Whether a case shall be stipulated or not is entirely within the discretion
of the commission. If the practice charged is a flagrant violation of the law or is
notoriously fraudulent or if for any other reason the commission deems that the case
should betried in the formal way, then the stipulation procedure is not for the person,
firm, or corporation involved.

The facts in each stipulation are made public to show methods of competition
condemned by the commission as unfair, for the guidance of industry and protection
of thepublic. However, names of the respondents signing the agreementsare carefully
deleted from the publicity. Thisisaprotection granted signers on the premisethat the
stipulation, not having reached the status of aformal complaint, should not be made
apublic proceeding.

PUBLICITY FOR STIPULATIONSBENEFITSINDUSTRY

Publicity regarding stipulations is especially valuable to other members of an
industry to which a signer of such an agreement belongs. With this in mind the
commission, in releasing for publication the facts surrounding a given stipulation,
places the name of the commodity or industry involved at top in conspicuous letters
so that trade paper representatives, trade association secretaries, and other members
of the industries concerned may make note thereof.

Commaodities mentioned in stipulations are of an infinite variety. Taken at random
there would be such alist as follows: Hats ,shoes, suit goods, cotton pile fabrics,
tombstones, perfumes, cigars, automobile accessories, malt extracts, hollow ware,
Indian blankets, el ectrotherapeutical instruments, horseshoes, radio cabinets, seafood,
and tooth paste.

Out of the numerous unfair trade practices covered by stipulations three may be
mentioned as conspicuous because of their repetition in the proceedings. These are:

Use of thewords“factory” or “mills’ by selling or distributing organizations which own or operate no
factories or mills but desire to create the impression that they sell directly from factory to consumer.

Designation of sirups or concentrates used in the manufacture of so-called soft drinks as “grape,”
“peach,” “cherry,” “strawberry,” or by other names of actual fruits when they are not composed in whole
and sometimes not even in part of such actual juices or fruits.

Labeling as“U. S. Army” shoes not made under contract with the Government, the purpose being to



give an impression of the quality usually characterizing goods purchased by the Government.
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Obviously, this service is protecting the American consumer from these series of
smaller frauds, which, in the aggregate, are an important consideration.

The commission believesthat if abeverage sold at sodafountains or elsewhere
does not contain the actual fruit or juice of same, as advertised, the public should be
informed of what it is buying.

Likewise, if a jobber heralds himself as a manufacturer offering factory prices
directly to the consumer, he is unfairly competing with actual manufacturers who
really offer such prices.

To advertise ashoe asa“U. S. Army” shoe will create in the minds of citizens,
especialy menwho were oncein the service, adefiniteideaof quality. Whether or not
that quality is present, the commission holds that to advertise such merchandise as
“U.S. Army” shoeswhen not actually manufactured on contract or specification of the
Government iswrong.

During the short period in which the stipul ation rule has been in effect 404 separate
respondents have entered into stipulations of facts with agreements to abandon the
unfair methods of competition and cease and desist forever from the said practicesin
interstate commerce.

A Summary of all stipulation proceedings made publicin thefiscal year of 1928-29
may be found on page 217.

STIPULATIONS SAVE TIME AND MONEY

The policy of the commission affording respondents an opportunity of disposing of
certain cases by stipulation has resulted in a substantial saving in time and money to
the Government, as well as to the respondents, and at the same time has eliminated
numerous unfair methods and practices from the channels of interstate trade.

From an estimate made by the commission it was determined that the average cost
of procedure by complaint, involving the taking of testimony, reporting, and trial, is
about $2,500, while the cost of settling application for complaint by stipulation--thus
avoiding acomplaint--is|ess than $500 a case. The immediate cessation of the unfair
practice, however, is of greater importance than the monetary saving involved.



ECONOMIC DIVISION

Theeconomic division conductsgeneral inquiriesfor thecommission asdirected by
the President, by either House of Congress, or by the commission itself.

Such inquiries are distinguished from legal or quasi-legal proceedings against
specific acts or practices of particular enterprises, which are naturally handled by the
legal division. The occasion for an inquiry into conditions and practices in an entire
industry especially can seldom be justifiably expressed as a specific complaint and
allegation of wrong doing against designated persons. And even with respect toamore
specific group or particular corporation the questions raised may be less definite and
not wholly with reference to alleged wrong doing.

Y et the Congress and the public may be dissatisfied with conditionsin some trade
or industry and may reasonably demandinvestigation. Theresultinany caseof general
inquiry may be expected to be better information of Congress and the public. There
may or may not be disclosed the need of administrative action or legislation to check
unjustifiable restraint of trade or to correct other abuses.

Theresultsof thisdivision’ sinquirieshitherto published constituteaval uable source
of information regarding conditions and practicesin many branches of industry in the
United States, and in specific instances have led to legislative action by Congress.

During the fiscal year ended June 30, 1929, inquiries relating to the subjects
indicated below received attention from the economic division. Some were compl eted
and reports thereof published within the fiscal year. Such were the report on Open-
Price Trade Associations (which incorporated, also, the report on lumber trade
associations), and Part | of the report on Resale Price Maintenance. These volumes
were Ordered printed by the Senate and House, respectively. A brief report on Du Pont
investments was al so completed. The report on Competition and Profitsin Bread and
Flour, although transmitted to the Senate in the previousfiscal year, became available
for distribution in printed form in the fall of 1928.

Inquiries conducted during the year are listed as follows:

Power and gas utilities--Inquiry directed by Senate Resolution 83 (70th Cong., 1st sess.), February 13
(calendar day, February 15), 1928.

Chain stores.--Inquiry directed by Senate Resolution 224 (70th Cong., 1st sess.), May 3 (calendar day,
May 12), 1928.

Open price associations.--Inquiry directed by Senate Resol ution 28 (69th Cong., special sess.), March
17, 1925.

Lumber trade associations.--Inquiry directed by the commission January 4, 1926.

Resale price maintenance.--Inquiry directed by the commission July 25, 1927.

Price bases.--Inquiry directed by the commission July 27, 1927.

Blue sky securities.--Inquiry directed by the commission July 27, 1927.

Du Pont investments.--Inquiry directed by the commission July 29, 1927.

Bread and flour.--Inquiry directed by Senate Resol ution 163 (68th Cong., 1st sess.), February 16, 1924.
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ELECTRIC AND GASUTILITIES

Theinquiry into the electric and gasutility industries, directed by Senate Resolution
83, Seventieth Congress, first session, adopted February 15, 1928, was undertaken
promptly. In planning the work on this inquiry the commission directed that the
financial phases should be investigated by the chief economist and that the publicity
methods employed by the electric and gas industries and the question as to attempts
to influence the elections of United States Senators should be inquired into by the
chief counsel.

Thecommission’ scomprehensivereport forms, Report of Utility Corporations, were
received from the Government Printing Officein September, 1928. Thedatacalled for
in these report forms include the facts called for in Senate Resolution 83, in so far as
they can be secured through schedule returns, upon the following: (1) The growth of
capital assets and capital liabilities of holding companies, operations of management
and servicegroups, including their public utility and nonpublic utility subsidiaries, and
of independent operating companies doing an interstate or international business; (2)
the methods of issuing, the price realized, and the commissions, bonuses, and fees
received or paid by such companies with respect to the various issues of securities
made by them; { 3) the services furnished to electric and gas public utility companies,
by holding, management, and service companies, including the fees, commissions,
bonuses, or other chargesmadetherefor, and their earningsand expensesin connection
therewith; (4) theintercompany relationshipsamong hol ding companies, managing or
service companies, and financial, engineering, construction, and electric and gas
operating companies; and (5) political campaign contributions and the expenditure of
funds to be used to influence or control public opinion with respect to municipal or
public ownership of electric power or gas enterprises.

REPORT FORMS SENT TO 2,500 FIRM S

Report forms were sent to about 2,500 companies. Great difficulty has been
experienced in receiving reasonably prompt and complete returns to these
guestionnaires. While afew compani es made returns before the date requested by the
commission, and numerous others, both large and small, apparently as promptly
possible, there were many important companies which, up to June 30, 1929 (or about
nine months after the report forms were sent to them), submitted no returns at al or
whose answers were quite incomplete and inadequate. Up to June 30 approximately
10 per cent of the number of electric and gas companies to which report forms were
sent had completed and forwarded them to the commission, but the proportion of the
industry covered, considering the importance of the companies, was much larger.

During the past year the commission’ s accountants examined the books of account
of anumber of thelarger holding, service, management, and construction companies,
including some of their larger electric and gas operating companies. Thisexamination
included a detailed analysis of the investment accounts, the capital accounts, all other
pertinent asset and liability accounts, earning and expense accounts, and surplus and
reserve accounts. Field work on the relations between utility companies and service
organizations was completed at the offices of several of the more important manage-
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With respect to someimportant questions, the progress of thispart of theinquiry has
been seriously delayed by certain companies, with the result of greatly increasing the
cost of the investigation.*

At the close of the year summaries to be used in connection with public hearings
were being prepared on the growth of capital assets and capital liabilities, on the
issuance and purchase of securities, and on service fees and expenses of holding and
management groups.

CHAIN STORES

On May 3, 1928, the Senate, by Resolution 224, directed the commission to make
an investigation of the chain Store system of marketing and distribution. Under the
terms of this comprehensive resolution the commission is ordered to ascertain and
report (1) the advantages and disadvantages of chain store distribution in comparison
with those of other typesof distribution asshown by prices, costs, profitsand margins,
guality of goods, and service rendered by chain stores and other distributors, or
resulting from integration, managerial efficiency, low overhead, or other similar
causes; (2) the parts played in the growth of chains by actual savings in costs of
management and operation and by quantity prices available only to chain stores, and
whether or not such quantity prices constitute aviolation of any existing laws; (3) the
extent to which consolidations of chain stores have been effected in violation of the
antitrust laws and are susceptible to regulation under present laws; and (4) the extent
to which the chain store movement has tended to create amonopoly or concentration
of control in either local or national distribution. The commission is also directed to
recommend any needed legislation in respect to the regulation of both chain-store
distribution and quantity prices available only to chain stores

INQUIRY CARRIED ON DESPITE HANDICAPS

Owing to the pressure of work in other inquiriesand alimited staff and funds, it was
impracticable to assign an adequate number of peopleto thisinvestigation until some
months after the pass age of the resolution. Despite these handicaps, the inquiry was
well under way at the close of the fiscal year.

The terms of the resolution involve an investigation of the comparative merits of
chain and independent store methods of distribution. The inquiry therefore required
careful planning, which necessitated an extensive advance analysis of the problems
involved. A large amount of office time was used particularly in planning and
organizing the work on the comparative buying and selling prices of chain and
independent stores.

Most of the routine office work done on the inquiry during the fiscal year asin
connection with obtaining returns from various types of distributors covering the
principal features of their businesses. This necessitated the preparation of three sets
of detailed schedules designed, respectively, asfor chain stores, for wholesalers,



1 Thedetails of asuit brought by the commission to compel alarge hol ding company to produce certain
records pertinent to the investigation may be found on pp.27 and 108.
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andfor retailersother than chains, and of mailing listsaggregating well over ahundred
thousand names. The schedul esfor both whol esalers and chain stores were mailed out
during theyear, but financial considerationsdelayed the printing of theretail schedule
until after the close of the fiscal year. Most of the follow-up work necessary either to
procuring or correcting schedul e returns was completed for wholesale dealers during
the year, but the greater part of this task for chain stores still remained to be done.
While afew men werein the field for several months, most of the field work except
for one or two phases of theinquiry was of the preliminary and informative character
necessary to the planning of the work and the preparation of schedules. The
organization and operating methods of several leading chains, however, were given
intensive study by the field men, and considerable attention was also devoted to
discounts allowed chain stores.

OPEN PRICE ASSOCIATIONS

The commission’ sreport on Open Price Trade Associations was transmitted to the
Senate February 13, 1929. It was printed and ready for distribution in April.

This500-page volume deal s primarily with aparticular, though varied, type of trade
association. But, with reference to needed perspective in relation to the activities of
open-price associations, and in compliancewith the direction of the Senate resol ution-
which specifically requires the consideration of activities other than the denoted
activity of this class of associations-much attention is paid to trade-association work
in general. The emphasis, however, is principally upon the reporting of prices and
closely related trade-statistical activities. No important difference between open-
associations, and other associations, especially theclosely related classreporting trade
statistics but not p rices, was found. The report contains chapters on the cost work of
trade associations and upon their miscellaneous activities. Consideration is given to
thelegal status, aswell aseconomic effects, of the various activities of open-priceand
other trade associations.

The contribution of thisreport to correct judgment of the economic and legal status
of trade associationsgeneral isprobably of moreinterest tothe publicthaninformation
relating to the specific topic of open-price associations. Even in considering legally
guestionable activitiesand policies, discussion may properly be more concerned. with
what iseconomically desirablethanwith possibilitiesof illegality, at |east wherethere
isaduty to consider what the law ought to be, as well as what the law is.

Perhaps the conclusion from the study made in this report that of most practical
significance is that certain trade-association activities that have not even an indirect
relation to price information--the activities referred to, of course, varying in nature
according to the needs of the industry--are of great general importance. Trade
associations can not be dismissed as mere price-fixing institutions, even if they are
frequently just that. As regards trade statistical and price information services, the
fundamental principle is that information is never, as such, of a nature illegaly to
restrain
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or coerce anyone. It may, however, by manipulation, and especialy by restriction of
its availability, be made an instrument of illegal restraint of trade. Associations of
competitors, moreover, arealwayssubject tothetemptationtodeal “redistically” with
competitive facts instead of ethically with competitive methods.

The commission’s recommendations do not suggest any fundamental changes
involving legislation, yet do point out the need of clarification of the law with regard
to specific identification of prices and statistical data pertaining to individual
members; also the desirability of provision for regular reports by trade associationsto
be filed with some Government bureau, such that continuous information about the
activitiesof such organizationswill beat hand for reference asoccasion may arise; and
the desirability that the compul sory powers of the Census Bureau to obtain statistical
returns be extended in the interest of better trade statistics.

LUMBER TRADE ASSOCIATIONS

Closely connected with the open-price associationsinquiry isthat into lumber trade
associations. Thisinquiry was initiated by the commission. It was intended to bring
down to date previous surveys of the activities of five specific lumber associations
operating in the South and West. The work was completed early in the year under
review, and the results are included as a chapter of the report on open-price
associations, because of the similar subject matter of the two inquiries.

RESALE PRICE MAINTENANCE

Aninquiry of broad scope respecting the subject of resale price maintenance was
undertaken in accordance with aresolution adopted July 25, 1927, by the commission
acting on its own initiative under its general powers as outlined in section 6 of its
organic act. In January 1929; the commission transmitted Part | of itsreport on Resale
Price Maintenance to the Congress. This was promptly printed and made accessible
to the general public.

This volume covers only a part of the field of the inquiry, namely, the legal status
of price maintenance and the general experience and opinions of interested business
classes and of consumers. The results of further work upon quantitative or statistical
measures of actual business experience in handling trade-marked or otherwise
identified products, and upon the relationship of resale price maintenanceto different
typesof products and methods of distribution, will bedealt within Part I1 of thereport.

Asregards the legal situation and the principlesinvolved, the report traces briefly
the steps by which attempts by manufacturers to fix by contract the resale prices of
their identified products have come in this country to be held illegal as restraints of
trade. In someforeign countries such powersof pricefixing and control are permitted,
and this is consistent with their industrial and trade policies. Proposed legislation
would give American manufacturers the right, if they choose to use it, fixing and
maintaining resale prices for their identified products.
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CONSUMERS AND OTHERS OFFER OPINIONS

The effort was made to secure by the use of questionnaires expressions of opinion
from consumers, professional men, retailers, wholesalers, and manufacturers as to
whether they favored extension of the right of price maintenance by manufacturers.
The replies showed that consumers, on the whole, are against resale price main-
tenance by a large majority, and the professional classes are against it by a smaller
majority. Retailers, ontheother hand, arefor it by alarge mgjority, athough chainand
department stores are decisively opposed. Manufacturers, particularly those making
widely advertised trade-marked goods, are decisively for it, and wholesalers are more
strongly for it than any other group. On the whole, the consensus of public opinion
appears to be quite evenly divided on the subject.

The report points out further that the power to fix resale prices means the power to control the prices
of goodsthat are no longer owned. Such restriction of trade may have a specific and well-defined purpose
and might be allowed by appropriate changesin the law if found to be in the public interest, as has been
done in some foreign countries where the legal conception of public interest differs from that now pre-
vailing In the United States. In this country the control of the price at which a manufactured product Is
sold to the ultimate consumer can often, however, be completely effected under present law (1) through
establishing retail outlets that are owned and operated as manufacturers' branch establishments, (2)
through placing goods I n the hands of independent retail ersfor sale on consignment, or (3) through some
other device utilizing the agency typeof contractual relation. Butin many lines of businessthese methods
are not regarded as practical. * * *

Under resale price maintenance the margin alowed to the retailer would still be a competitive matter
to alarge extent, but a matter of competition, obviously, among manufacturers and not among dealers.
Thus dealer price competition would largely be eliminated; that is, the dealers would have nothing to say
regarding themargin taken for handling price-maintai ned goods, but would act in thismatter substantially
as agents of the manufacturer. In such a position, it is alleged, they should be protected, eventualy,
especially through theright of returning unsold stocksat purchase cost and I nthe matter of equal treatment
of dealers asto margins.

The fixing of resale prices by an individual manufacturer does not amount to concerted and general
pricefixing by manufacturers, though thisisfeared by some, but it necessarily restrictsthe scope of dealer
competition. It Is claimed, therefore, that the interest of the consuming public would also need some
safeguard with respect to such prices. This general point of view finds frequent expression in answersto
the questionnaires discussed in this report.

The subject of resale price maintenance can be viewed In Itstrue light only as a part of amuch larger
situation; that is, in relation to efficiency and economy in the whole scheme of distribution. The cost of
distribution-the margin between producer and consumer--is at present aleged to be unduly wide,
especially on staple articles. Tills proposition is not exact or even quantitative in its terms, and can not
be made as a positive and definite statement without extensive analysis of the concrete facts in statistical
form. Without waiting for that, however, the question is raised by some whether encouragement should
be given to any tendency to increase the margin in question. It is contended by those opposed to the plan
that resale price maintenance, not subject to authoritative control by governmental or other impartial
agency, might easily cause awidening of trade margins, which are alleged to be often too wide already.

Part | of the report goes no further than to call attention to the general nature of the
guestion and the opinions expressed regarding resale price maintenance by certain
interested groups. Conclu-
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sions and recommendations are properly reserved until the completion of theinquiry.
GEOGRAPHIC BASES OF PRICE MAKING

Thisinguiry, initiated on the commission’ s own motion, was undertaken because of
the importance which the problem of commodity distribution has in present-day
economy and because of the potential influence of any method of determining price
on the distribution system. Theinquiry is seeking in particular to develop the various
methods of differentiating prices with respect to location, including f. o. b. mill,
delivered, and single and multiple basing-point methods; to discover the reasons for
their adoption and the purposes to be served by them; and to determine their effects,
actual and potential, upon prices and competitive conditions.

Thework on thisinquiry, which previously had been largely with trade associations
and industries generally, has through the past year been confined more to a few
specific industries from which price-making information has been obtained by oral
inquiry and by transcribinginvoicerecordsin the officesof dealersand manufacturers.
Thisinformation is being assembled and made ready for further study.

Owingtothe prior claimsof other investigationsthe staff assigned to thisinquiry has
been relatively small and the work has been frequently interrupted; for these reasons
progress has necessarily been slow.

BLUE-SKY SECURITIES

On July 27, 1927, the commission directed the chief economist to inquire into the
practices of selling so-called blue-sky securities; the legidlative, administrative, and
other methods employed to abate the evil and the results thereof; and to report
thereupon to the commission.

At the close of the fiscal year arevised draft of the report was nearly completed,
covering the methods of blue-sky vendors; the anti blue-sky activities of private
organizations and of State and Federal Governments; opinions and arguments
regarding proposed Federal blue-sky legislation; and thelegidative and other methods
employed in other countries to control this evil.

DU PONT INVESTMENTS

On July 29, 1927, the commission directed an inquiry into the acquisition of stock
of the United States Steel Corporation and into the relationships, direct and indirect,
among the United States Steel Corporation, the General Motors Corporation, and the
E. I. du Pont de Nemours Co. Thisinquiry was completed and the report submitted to
the commission shortly after the close of the fiscal year ended June 30, 1928.

BREAD AND FLOUR

In responseto Senate Resolution 163, Sixty-eighth Congress, first session, directing
the commission to investigate the production, distribution, transportation, and sale of



bread, flour, and grain, there
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was transmitted to the Senate, January 11, 1928, a report dealing with the various
aspects of the inquiry called for by the resolution, but lacking certain facts in regard
to competitive conditionsin flour milling, owingto therefusal of the Millers National
Federation to furnish the commission with certain requested information. The
commission does not consider the report on the Senate resolution complete without
this information and it is expected that a supplementary report will be issued when
decision hasbeen reached in certain legal proceedings now under way to determineits
right to thisinformation. The report submitted, entitled “ Competition and Profitsin
Bread and Flour,” was printed by order of the Senate.

COOPERATION WITH THE LEGAL STAFF

From time to time empl oyees of the economic division are assigned to do economic
and statistical work in connection with cases handled by the legal division. Several
temporary assignments of this nature were made during the year.



CHIEF COUNSEL
OUTLINE OF PROCEDURE

The chief counsel islegal adviser to the commission and is charged with the duty of
supervising preparation of complaints and other legal process directed by the
commission, the prosecution and defense of all casesbeforethe commissionandinthe
courts, and the work of the export-trade section. He is also specifically charged at
present with the duty of conducting the public hearings and certain other phases of the
public-utilities investigation under Senate Resolution 83.

ISSUANCE OF A COMPLAINT

It isonly after the most careful scrutiny of the record that the commission issues a
complaint. The commission must have, inthelanguage of the statute, reason to believe
that thelaw hasbeen violated and that the public interest isinvolved before complaint
issues. The complaint isthe statutory means provided to bring before the commission
a party charged with violation of laws within its jurisdiction. Unlike the preliminary
inquiries and applications for complaint, which are held strictly confidential, the
complaint and answer are a public record, and with the issuance of acomplaint there
is set up the formal docket, which, unless otherwise specifically directed by the
commission, isopen for publicinspection after the complaint hasbeen served upon the
respondent.

A complaint isissued in the name of the commission in the public interest. It names
arespondent and chargesaviolation of law, with astatement of the charges. The party
first complaining to the commission is not aparty to the complaint when issued by the
commission; nor does the complaint seek to adjust matters between parties. It is to
prevent unfair methods of competition for the protection of the public.

ANSWER TO A COMPLAINT

The commission’ srules of practice and procedure provide--

(1) In case of desireto contest the proceeding the respondent shall, within such time
asthecommission shall allow (not lessthan 30 daysfromthe service of the complaint)
filewiththe commission an answer to the complaint. Such answer shall contain ashort
and simple statement of the facts which constitute the ground of defense. respondent
shall specifically admit or deny or explain each of the facts alleged in the complaint,
unless respondent iswithout knowledge, in which case respondent shall so state, such
statement operating as adenial. Any alegation of the complaint not specially denied
in the answer, unless respondent shall state in the answer that

73
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respondent iswithout knowledge, shall be deemed to be admitted to be true and may
be so found by the commission.

(2) In case respondent desires to waive hearing on the charges set forth in the
complaint and not to contest the proceeding, the answer may consist of astatement that
respondent refrainsfrom contesting the proceeding or that respondent consentsthat the
commission may make, enter, and serve upon respondent an order to cease and desist
from the violations of the law alleged in the complaint, or that respondent admits all
the allegations of the complaint to be true. Any such answer shall be deemed to be an
admission of al the allegations of the complaint and to authorize the commission to
find such allegations to be true.

(3) Failure of the respondent to appear or to file answer within the time as above
provided for shall be deemed to bean admission of all allegations of the complaint and
to authorize the commission to find them to be true and to waive hearing on the
charges set forth in the complaint.

TRIAL OF A CASE

After complaintsareissued the chief counsel ischarged with thetrial or other proper
disposition of al cases. In a contested case the matter is set down for the taking of
testimony before atrial examiner upon due notice to all parties respondent. After the
taking of testimony and the submission of evidence on behalf of the commission, in
support of the complaint, and on behalf of the respondent, thetrial examiner prepares
a report of the facts for the information of the commission, counsel for the
commission, and counsel for the respondent. The trial examiner's report is
informative only and is not binding on the commission.

Within a stated time after receipt of thetrial examiner’s report briefs are filed and
then the case comes on for final argument before the full commission. Thereafter the
commission reaches a decision either sustaining the charges of the complaint or
dismissing the complaint. If the complaint i s sustained, the commission makesareport
in which it states its findings as to the facts and conclusion that the law has been
violated, and thereupon an order isissued requiring the respondent to cease and desist
from such practices. If the complaint is dismissed, an order of dismissal is entered.

Respondents against whom orders to cease and desist have been directed are
required within a specified time, usually 60 days, to report in writing the manner in
which they are complying with the provisions of the commission’s order. If a
respondent fails or neglectsto obey the order whileit isin effect, the commission may
apply to aUnited Statescircuit court of appealsfor enforcement thereof. Respondents
may likewise apply to a United States circuit court of appeals for review of the
commission’ sorders. Either party may apply for certiorari to the Supreme Court of the
United States, which, if granted, brings the case before it for final determination.

All court proceedings are supervised by the chief counsel through the assi stant chief
counsel in charge of appellate work.
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SUMMARY OF WORK, 1929

Thework of the export-trade section is reported at pages 114 and 122. That of the
public-utilitiesinvestigationisdescribed at page26. The volume of other work of the
chief counsel’s office is concisely expressed in the statistical tables to be found on
pages 115 to 121 of this report. Complete synopses of complaints disposed of by
orders of dismissal or orders to cease and desist entered during the year and all cases
pending at its close will be found in Exhibits 8 and 9, pages 168 to 217.

CHARACTER OP COMPLAINTS

In the course of the performance of its duties the commission is called upon to
protect the public from unfair and monopolistic business practices.

All but 5 of the 148 complaints issued during the year charged unfair methods of
competition violative of section 5 of the Federal Trade Commission act. Violations of
section 7 of the Clayton Act by acquisition of capital stock of competing concerns
were charged in four complaints. There was one complaint charging violation of
section 3 of the Clayton Act (tying contracts). This complaint also. includes acharge
of violation of section 5 of the Federal Trade Commission act. No complaints under
section 2 of the Clayton Act (price discrimination) and section 8 of the Clayton Act
(interlocking directors) were issued during the fiscal year.

Herewith are presented brief summaries of the charges contained in a few of the
complaints issued by the commission during the fiscal year. These complaints are
fairly representative.

Acquisition of capital stock of competitorsViolation of section 7 of the Clayton Act.-
-Four complaints were issued by the commission charging violations of section 7 of
the Clayton Act.

In one of these, it was charged that a holding corporation acquired 98 per cent of the
issued capital stock of an anthracite coal mining corporation and 100 per cent of the
issued capital stock of a competing anthracite coal mining corporation, with the
alleged effect of lessening competition between thetwo. In another complaint it was
charge that a holding corporation acquired all of the issued cap ital stock of a baking
corporation which directly and through subsidiaries has plants in various cities, and
all of the issued capital stock of a competing baking corporation which directly and
through subsidiaries has bakeriesin various cities, with the alleged effect of lessening
competition between thetwo acquired corporations, of restraining commerceincertain
sections, and with the alleged effect of tending to create a monopoly. In another
complaint the commission charged that a holding corporation acquired a mgjority of
the capital stock of two corporationsengaged inthebusinessof rolling and fabricating
steel sheets, with the alleged effect of lessening competition between the acquired
corporations, while in the last of the complaints issued by the commission, a
corporation engaged in manufacturing working gar-

1 Attention isespecially invited to thefact that most of these complaints are pending, and consequently



the commission has reached no determination asto whether thelaw has been violated as charged therein.
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ments was charged with acquiring all of theissued capital stock of acompetitor, with
thealleged effect of substantially lessening competition between thetwo corporations,
of restraining commerceinworking garments, and of tending to createin theacquiring
corporation a monopoly of working garments.

Tying and exclusive contracts--Viol ation of section 3 of the Clay-ton Act and section
5 of the Federal Trade Commission act, and resale price maintenance--Violation of
section 5 of the Federal Trade Commission act.-Complaint was brought March 14,
1929, against a manufacturer of cane, corn, and blended sirups, having a dominant
position in thisline for a portion of the country and against a corporate sales agency,
itssubsidiary, chargingthat respondentshad adopted aso-called “ 100 per cent policy,”
thereby obtaining deal ersacting asoutletsfor respondents’ sirupsexclusively andwith
an understanding that such dealers would refuse to handle the products of competing
manufacturers and distributors.

It is charged that in order to make good respondents’ described policy they have
extended sales cooperation of an important, if not essential, character to such
customersonly ashave maintained the 100 per cent policy and have threatened to deny
and actually have denied the same to certain customers who have refused or failed to
maintain the said 100 per cent policy, and have given special consideration in other
respects to concerns adhering to that policy.

It isfurther alleged that respondents have purchased the products of other concerns
competing with respondents, and have unfairly resold them below cost. These
methods, it is charged, have constrained customers to refuse to deal in merchandise
competing with that of respondents, have closed certain outlets for competing goods,
have deprived retailers of the benefit of free competition among manufacturers and
wholesale dealers in the line of merchandise described, and have deprived the public
of the benefits of free and unobstructed competition and in some localities have
created a monopoly for respondents’ products with a tendency toward the same end
in other localities, all in contravention of both section 3 of the Clayton Act and section
5 of the Federal Trade Commission act.

Thesamerespondentsare charged with having adopted and maintained sincethefall
of 1924 a policy of resale price maintenance under which they have established and
made known to the trade certain uniform minimum wholesale and retail prices at
which dealers handling their products shall resell the same.

In furtherance of this p rice maintenance policy, it ischarged that respondents have
declared that they will not engage in sales cooperation, above described, with such
wholesale dealers as have declined or failed to maintain the said resale prices, have
obtained information through their organizations as to the failure of their customers
to observe these resale prices, have secured assurances from deal ers that they would
maintain respondents’ resale prices, and have obtained the actual cooperation of their
customersin the maintenance of prices, on occasion declining to sell their productsto
whole-sale dealers who have failed to abide by the prices set by respondents.

Thealleged effect isthelessening of competition among deal ersand the deprivation
of the public of the benefits of the free play of competition in price, in violation of



section 5 of the Federal Trade Commission act.
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Misdescription of lumber--Violation of section 5 of Federal Trade Commissionact.-
-Fifty complaintswereissued May 23, 1929, against manufacturers of western yellow
pine, known botanically as Pinus ponderosa, situated in the region extending from
southern Oregon to Arizona, on the ground that they wrongfully designate their
productsas“ white pine” with the addition of thewords* California,” “western,” and
similar designations.

It is further alleged that the lumber made from this variety of pineis, in certain
gualitiesfor purposesfor which white pineisbest adapted, inferior to that made from
genuine white pine, and that this misdescription results in confusion in the minds of
jobbers, dealers, architects, and contractors, and the general public. It so results,
according to the complaints, that western yellow pine lumber is purchased in lieu of
that made from genuine white pine and is used for purposes for which it isinferior,
particularly in caseswherethereisexposuretoweather conditions. Itisalleged further
that this mis-description results in market detriment to the manufacturers of genuine
white-pine lumber.

The 50 complaints are identical except as to formal matters of organization,
incorporation or copartnership, principal place of business and the like. Answers had
not generally been filed at the close of the fiscal year.

Resale price maintenance--Violation of section 6 of the Federal Trade Commission
act.--A representative complaint on this subject is the one issued by the commission
May 9, 1929, in which a manufacturer of a proprietary medicine was charged with
practicing unfair methods of competition by enforcing a merchandising system of
established uniform prices and maintaining specified uniform prices at which its
product shall be resold by wholesalers to retail dealers and by retail dealers to the
consuming public throughout the country.

In order to enforce said system and prevent sales at less than the resale prices so
designated by respondent, it isalleged that respondent empl oyed the following means
among others:

Established uniform prices at which wholesalers shall sell the product to retail
dealers; established uniform prices at which retail dealers shall resell said product to
the consuming public; entered into agreement and understandings with wholesalersto
the effect that they will not sell said product for less than the established wholesale
price designated by the respondent; entered into agreements and understandings with
retail dealersto the effect that said product will not be resold to the consuming public
for less than the retail price designated by respondent.

It is also aleged in the complaint that the effect of these practices is to suppress
competition, to prevent deal ersfrom reducing the price of the said product asthey may
desire and to deprive the consuming public of those advantages which they would
obtain from the natural and unobstructed flow of commerce in said product under
conditions of free competition. 2

Misrepresentation of cyclopediasor books of reference-Violation of section 5 of the
Federal Trade Commission act.--During the year five complaints and two amended
complaints were issued by the

2 The commission on June 27, 1929 issued findings as to the facts and order to cease and desist.
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commission against publishers or distributors of cyclopedias or works of reference,
charging them with unfair methods of competition in advertising and selling their
references works, cyclopedias or extensions of same by falsely or misleadingly
representing that the said works or cyclopedias are:

(@) New or completely or lately compiled or revised when they are merely
reproductions or reprints of old cyclopedias; (b) being sold at prices far below the
usual and customary selling prices or to arestricted and limited list of subscribers,
when the alleged usual and customary p rices werefictitious and grossly exaggerated
and far in excess of the prices at which the works are actually offered and at which
respondents expect and intend to sell the same, and when thereisno restriction or limit
applicableto the purchasersthereof; (c) contributed to, compiled, revised, or reviewed
by many well-known. educators, public officials, writers, scientists, and statesmen,
when such is not the fact; (d) being given away as a special introductory offer or asa
premiumto alimited number of subscribersor that the only chargeisfor an extension
service keeping the works up to date, when the full and regular priceis charged to all
the purchasing public. Also falsely and misleadingly representing: (€) that certain
persons,. particul arly school superintendentsor boardsof education, haveindorsedthe
cyclopedias or recommended their purchase by school teachers when such is not the
fact, or that said recommendations or testimonials or endorsements, which had been
secured by trickery or fraud, were bona fide; (f) that the contracts or subscriptions
signed by subscribers were receiptsfor sets of cyclopediaswhich were to begivento
subscribers in return for their indorsements or testimonials, (g) that certain
corporations or agencies to whom the subscriptions or contracts of subscribers were
assigned were bona fide-purchasers for value without notice and that suits would be
instituted or other action taken against subscribersif they failed to pay the amounts set
out in the contracts of purchase or subscriptions; (h) that the contracts of purchase
submitted for their signatures to the subscribers were merely for the purpose of
securing subscribers' names and addresses so that the books or publications might be
delivered to them, when they were actually contracts of purchase; (1) that the binding,
paper, and materials of the books and cyclopedias were of leather or other material of
higher quality than actually possessed, or that the contentsof the said cyclopediaswere
of such a nature as to make them especially valuable or desirable to the prospective
purchaser when such was not the fact; (j) that the cyclopedias were new and lately
compiled books of reference under aparticular title or name, when the same work had
been on the market for many years under a different name or title, thus causing the
purchase of said works under the belief that they were original works of reference.

The complaints charge that such practices are unfair methods of competition
because the purchasers of said cyclopedias or books of reference areinduced to make
purchases of same through the fraud and deception of respondents.

In their answers to the complaints the respondents make a general denia of the
allegations or deny that their practices are in violation of law as charged.
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Misrepresentation of paints and roof coating-Violation of section 6 of the Federal
Trade Commission act.--During the year there were four complaints issued by the
commission against certain manufacturers or distributors of paints and roof coating,
charging them with unfair methods of competition in causing the pai nts manufactured
or distributed by themto be represented to deal ers and through them to the consuming
public, or directly to the consuming public, in some or all of the following ways: By
branding, representing, or designating as*WhiteLead” paintswhich are not composed
inwhole or in greater part of lead carbonate or lead sul phate, but which are composed
principally of barium sulphate and siliceous matter and other inert ingredients.

The complaints further allege that the paint products of respondents, while similar
ingeneral appearanceof color, consistency, and commercial packingtowhitelead, are
inferior in quality to white lead, containing various percentages of inert ingredients
suchasbariumsulphate, siliceousmatter, and cal cium carbonate; that respondentsal so
distributed directly or indirectly to the consuming public apaint material in pasteform
denominated, described, and branded by them as* Zinc Lead,” the pigment of which
is not composed in whole or in greater proportion of zinc or lead carbonate or lead
sulphate or a mixture thereof, but consists principally, predominantly, and in greater
proportion of barium sulphate and similar inert materialsto the approximate extent of
at least 80 per cent, and that the said paint material branded “Zinc Lead “ isinferior
to zinc lead as understood by the trade and purchasing in quality public; t h a t
respondents represent themselves in the sale and distribution of their products as
manufacturers and not as middlemen, and that because of said fact and other business
facilities represent that they are able to and do sell to their customers paint of a better
quality and at less price than their competitors, and that they sell and distribute their
paint direct from factory to user without the intervention of middlemen or jobbers,
wholesalers, or retailers, and that the prices at which they sell their paint are
manufacturers prices and do not include costs, profits, or other charges of middlie-
men, wherefore the said prices are lower than the prices at which paint of the same
guality can be purchased from competitors, When in truth and in fact respondents are
not manufacturers nor do they own or operate a paint factory or other facilities, and
the prices at which they sell their paints are not manufacturers’ pricesbut are dealers
prices, that respondents’ outside house paints are rep resented as composed wholly or
principally of the best grade of white lead, zinc oxide, and linseed oil of the highest
grade and not to contain any barium sulphate, siliceous matter, calcium carbonate, or
other inert material whereasin truth and in fact respondents’ said outside house paints
do not consist wholly or principally of whitelead, zinc oxide, and linseed oil, nor are
said products of the highest grade but they are inferior in quality to paints composed
wholly or principally of white lead, zinc oxide, and linseed oil, or to white lead and
linseed oil paints, and that considerable percentages of the liquid portion of
respondents’ paintsare not linseed oil; that respondents’ roof coating denominated by
it as“Asbesto-Ruf “ is represented as
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containing gilsonite in substantial proportions and not to contain any coal tar or other
tar, and that when applied to roofsit will endure and cause said roofs to become and
remain waterproof for a period of 10 years, whereas in truth and in fact said roof
coating branded and denominated as “ Asbesto-Ruf” does not contain gilsonite in any
substantial proportion, does contain coal tar or other tar, and when applied to roofs
will not endure or cause said roofs to become and remain waterproof for a period of
morethan 5 years.

Thecomplaintschargethat such practicesareunfair methodsof competition because
they induce the public to purchase the said paints and roof coating through the
aforesaid fraud and deception.

Respondents (except one, who failed to file an answer) make ageneral denial of the
allegations of the complaints in their answers, or deny that their practices are in
violation of law as charged.

Misrepresentation of nature of business--Violation of section 5 of Federal Trade
Commission act.--Complaints were issued during the year against nine concerns that
buy various lots and grades of flour, mix or blend them, and sell such mixtures or
blends under trade names in which appear the word “Mill, * "Mills,” “Millers, “ or
“Milling.” Theliteratureand circularsused by many of the concernscontainthe phrase
“Manufacturersof High GradeFlour. “ Thecomplaintschargethat these concernsthus
represent to purchasers that they grind the wheat into the flour which they offer for
sale and sell. Respondents filed answers denying the charges.

Intimidation of competitorsand customer s of competitor s--Viol ation of section 6 of
the Federal Trade Commission act.--A complaint was issued against four china
companieschargingthat with theintent, purpose, and effect of stifling and suppressing
competition in the manufacture and sale of earthenware, chinaware, porcelain-ware,
and pottery, they filed an application for a patent upon a ware which had been long
known, made, and sold by the trade, as respondentswell knew, and then used the fact
that such application for patent had been filed tointimidate competitorsand customers
of competitors and prevent their manufacturing and selling; such ware. Respondents
filed answers denying such charges.

Passing off--Violation of section 6 of Federal Trade Commission act.--Complaint
was issued against a pottery concern charging it with simulating the name and trade-
mark of a long-established and well-known pottery concern whose product had
acquired a good reputation and for which there was a large demand because of the
guality of materialsused and the careand skill put into the manufacture of the product.
Respondent filed answer denying the charges.

ORDERSTO CEASE AND DESIST

The final expression of the commission in a case where it finds respondent to have
violated thelaw, asalleged, isan order upon such respondent to cease and desist from
the particular practices alleged in the complaint The commission during the year her
e reported upon issued orders to cease and desist in 67 cases. All of these orders
covered violations of section 5 of the Federal Trade Com mission act relating to unfair



methods of competition. As in past years, respondents upon whom the commission
served ordersto
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cease and desist have in agreat many cases accepted their terms and filed reportswith
the commission signifying compliance therewith.

The ordersto cease and desist issued during the year are as follows:

Orders to cease and desist during year
[For details see Exhibit 8, p. 168]

Respondent Location Method of competition
Automatic Burner Corpora Chicago, 111 False and misleading advertising.
tion, et at.
Berkey & Gay Furniture Co.  Grand Rapids, Mich. Selling or offering for sale in interstate commerce
and 24 others furniture made with broad or flat parts of mah-

Petitions for review of

these orders have been filed
in the circuit court of appeals
for the sixth circuit.

Bernard-Hewitt & Co. Chicago, 11l
Bernstein (Inc.) Samuel E. New York, NY
Bowey’s (Inc.) Chicago, Il
Breakstone, Samuel do
Petition for review of this

order has been filed in the

circuit court of appeals for

the seventh circuit.
Calumet Baking Powder Co do
Chester Hair Works Chester, Pa
Chicago Correspondence Chicago, Il

School of Music (Inc.), et at
Columbia Pants Manufacturing Baltimore, Md
Farley Harvey Co Boston, Mass
Pinkelstein, Hyman New York, N.Y
Fluegelman & Co. (Inc.) do

Petition for review of this

order has been filed in the

circuit court of appeals for

the second circuit.
Globo-specialty Co Chicago, Il

Hoboken White Lead & Color Hoboken, N. J.
Works (Inc.)

Hoosier Manufacturing Co

Jacobs, Leon E & Bro

Indianapolis, Ind
New York, N. Y

Jefferson Furniture Manu-
facturing Co.

Birmingham, Ala

Johnson & Johnson
Kirk, James S. & Co
Petition for review of this
order has been filed in the
circuit court of appeals for

New Brunswick, N.
Chicago, Il

ogany or walnut, as the case may be, which have
been veneered on other different wood or woods
unless such furniture be described, labeled or
designated as “veneered,” using the word
“mahogany” or theword “ walnut “ in advertis-
ements, catalogues, price lists, invoices, or other-
wise in connection with the sale or offering for
salein interstate commerce of furniture made
with broad or flat parts of mahogany or walnut,
as the case may be, which have been veneered
on other different wood or woods, unless accom-
panied by the word or term “veneered.”

False and midleading statementsin connection with
the sale of merchandise; misleading use of the
words “silk,” “wool,” “satin,” “pongee,” etc.

Misbranding of silverware; misleading use of the
word “English.”

False and misleading representations in connection
with the sale of beverages.

Misbranding; simulation of goods; passing off
goods as and for those of another; false and

misleading representations.

Making a certain test with respondent’ s product
in comparison with competing products; false
comparisons of competing products false
representations.

Misbranding; false use of the word “hair.”

False and misleading advertising in connection
with sale of courses of instruction; sales planin
which seller'susual priceisfalsely represented

as aspecia or reduced price.

Falsely claiming to be a manufacturer; false repr-
esentations; misleading use of the words “union
made.”

Branding of afabric composed of cotton and silk;
misleading use of words “silk chiffon” and
“chiffon.”

Misbranding shirts; misleading use of words
“English broadcloth,” “imported English
broadcloth.”

Misbranding of cotton goods.

Co.

Misbranding; misleading use of the words “crystal-
onyx” and “onyx.”

Misbranding paint; misleading use of words “white
lead” and “lead zinc.”

Misbranding soap; false and misleading advertising.

Misbranding shirts; misleading use of words
“English broadcloth,” “Imported English
broadcloth.”

Falsely claiming to be a manufacturer; false and
misleading advertising; falsely claiming to sell
at wholesale prices.

Resale price maintenance; restraint of competition.

Misbranding soap; the use of the words “ castile”
and “olive” in connection with the sale of soap,
the ail or fatty composition of which is not
wholly derived from olives.



the seventh circuit.
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Ordersto cease and desist during year--Continued

Respondent Location Method of competition
Kohlberg, Alfred (Inc) New York, N. Y Misbranding and false advertising; selling lace
(Similar orders were issued not madein Ireland as Irish lace.
against three other concerns.)
Light House Rug Co., (Inc.) Chicago, Ill False and misleading representations; misrepresent-
Petition for review of this ing origin and makers of goods; misleading use
order has been filed in the of theword “light house.”

circuit court of appeals for
the seventh circuit.
Maid-Rite Dress Co Philadelphia, Pa Misbranding and false advertising; misleading use
of words “satin,” “ pongee,” “charmeuse,”
“wool,” and “flannel.”

Marsay school of Beauty Cul-  Chicago, Ill False and misleading advertising in connection with
ture, et al. sale of course of instruction in beauty culture.

Maryland Pharmaceutical Co Baltimore, Md Resale price maintenance; restraint of competition.

Masland Duraleather Co Philadelphia, Pa Using the word “Duraleather”; misbranding.

Petition for review of this
order was med in the circuit
court of appeal for the third
circuit. The case has been

argued but not decided.

Non-Plate Engraving Co.(Inc) New York, N.Y Using the word “engraving” or “engraved”; fase
and misleading representations.

Ohio Leather Co Girard, Ohio Misbranding; false branding and labeling of leather.

Petition for review of this
order has been filed in the
circuit court of appeals for
the sixth circuit.

Platel ess Engraving Co New York, N. Y Using the word “engraving” or “ engraved”; false
and misleading representations.

Raladam Co Detroit, Mich False and misleading representations.

Petition for review of this
order has been filed in the
circuit court of appeals for
the sixth circuit.

Ray Laboratories Chicago, Ill. False and midleading statements in connection with
the sale of ahair dye

Regent Tailors (Inc.), et a do Misrepresentation concerning trade status improper
use of theword “mill” or “mills.”

Restoral Co do False and misleading statements in connection with
the sale of ahair dye.

Rubinow Edge Tool Works Newark, NJ Misbranding steel; using the word “steel” or the
words “cast steel” to describe articles not in fact
composed of steel.

Scott & Bowne Bloomfield, NJ Resal e price maintenance; restraint of competition.

Sethness Co Chicago, Ill False and misleading representations in connection
with the sale of beverages.

University of Applied do. Sales plan in which seller’ s usua priceisfasely

represented as a special reduced price; false and
misleading advertising; misleading use of the
word “university.”

West Coast Theatres (Inc.), LosAngeles, Calif Combination in restraint of trade; interference with
etal. freedom to purchase or lease films.
Do do Do.

REPRESENTATIVE CASESRESULTING IN ORDERS

A number of representative eases resulting in orders to cease and desist issued
during the fiscal year are described below:

“ Correspondence school cases’ --Violation of section 5 of the Federal Trade
Commission act--Chicago Correspondence School of Music.--Respondent, an lllinois



corporation engaged in teaching music by correspondence, and, incidental to the
course of instruction, furnishing to the student a musical instrument, Was ordered to
cease and desist from (1) representing that the price at which its course was offered to
the public was a reduced or special price when such was not the fact, and (2)
representing that the musical instrument was furnished free to the student when the
price of such instrument was included in the price specified for the course of
instruction.
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Marsay School of Beauty Culture.--Respondent is an Illinois corporation engaged
in the business of conducting a correspondence school at Chicago and furnishing by
mail instruction in beauty culture.

The statutes of the State of I1linois and those of 19 other States of the United States
provide that it shall be unlawful for any person to practice or attempt to practice
beauty culture without a certificate of registration as a registered beauty culturist
issued by constituted authority upon an examination of the applicant, and that it shall
be unlawful for any person to serve or attempt to serve as an apprentice under a
registered beauty culturist without a certificate of registration as a registered
apprentice, issued upon examination. Such laws further provide that no registered
apprentice may independently practice beauty culture, but such registered apprentice
may, under the immediate personal supervision of aregistered beauty culturist, assist
a registered beauty culturist in the practice of beauty culture.. Such laws further
providethat no personisqualified to receive acertificate of registration asaregistered
beauty culturist who has not. studied beauty culture for one year as a registered
apprentice under abeauty Culturist registered under the laws of the State, or who has
not graduated from an approved resident school of beauty culture, having aminimum
requirement of a course of study consisting of not less than 625 hours.

After afull hearingthe commissionissued itsorder requiring the respondent to cease
and desist from (1) representing that the course of instruction furnished by respondent
enablesthe graduate to be an expert beauty culturist or an expert operator or using any
equival ent termsin describing the qualifications of graduates of its school; (2) making
exaggerated statements as to the earnings or profitsto be derived by a graduate of the
school; (3) representing to persons residing in States having laws regulating the
practice of beauty culturethat its graduates can, by reason of such graduation, become
entitled to practice beauty culture; (4) representing to prospective pupils residing in
States having regulatory laws that such pupils may practice beauty culture or give
treatmentsin beauty culture while studying the course; and (5) from representing that
persons who are not in fact graduates of the school are such graduates.

T. G. Cooke.--Respondent conducted a correspondence school fox. the teaching of
finger printing under the trade name of “University of Applied Science.” The
commission’s order requires him to cease and desist from misrepresenting the usual
price of hiscourse of instruction and also that he cease and desist from using the trade
name University of Applied Science or representing in any manner that his business
isthat of auniversity.

I. J. Rosenbloomand Jake A. Albin, doing businessasthe Restoral Co., and Marion
Butler Kirtland and Roy M. Kirtland, doing business as Ray Laboratories.--Thefacts
intheabovetwo casesareidentical. Therespondentswereseverally engagedinselling
and distributing a preparation represented to be not a dye but atonic effective for the
restoration of the original color to gray hair and the promotion of the growth of hair.
The preparation was found by the commission to be nothing but a hair dye, and an
order wasissued in each case requiring the respondent to cease and desist from repre-
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senting that the preparation was a tonic and would promote the growth of the hair or
stop hair from falling out or that it was a remedy for dandruff, and other false and
exaggerated statements of like character.

Baking Powder--Calumet Baking Powder Co.--The baking powder manufactured
and sold by respondent contains fifteen one-hundredths of 1 per cent by weight of
dried white of egg which ingredient adds nothing to the leavening efficiency or power
of the baking powder, but ssimply operates, when water is applied to the baking
powder, to retard the escape of the carbon dioxide gas produced.

It has been the practice of the respondent, as found by the commission, to make
through its salesmen and demonstrators demonstrations of its baking powder in
comparison with baking powders of its competitors. When such atest is made the
salesmen and representatives of respondent are instructed to state and do state that the
tests show the comparative gas strength or leavening efficiency of respondent’s
powder and the competing powders and that as the foam mixture rises and remains
sustained in the testing glass so will the cakes or other baked productsrisein the oven
an be light and palatable. As a matter of fact the extent to which said foam mixture
rises in the so-called cold water-glass test is not indicative of the comparative
leavening strength of the powders so tested, and the statements expressly or impliedly
made by respondent’ s salesmen to that effect are deceptive and misleading.

Theorder madeinthiscaseafter largeamount of testimony had been taken covering
many sectionsof the United States requiresthe respondent to cease and desist (1) from
making the water-glass test described and set out in the findings of fact herein with
Calumet baking powder in comparison with any other baking powder; (2) frommaking
the aforesaid water-glass test with an-other manufacturer’s baking powder or
suggesting that such test be made with another manufacturer’s baking powder; (3)
from making any assertion, claim, or statement that the aforesaid water-glass test in
any way demonstrates or determines the carbon dioxide gas strength or leavening
efficiency of any baking powder; (4) from making any assertion, claim, or statement
that doughsor battersor like mixturesin which baking powders are used will function
in the baking as the foam mixtures function in the aforesaid water-glass test.

Resale price maintenance--Violation of section 5 of the Federal Trade Commission
act.--A complaint wasissued by the commission against Scott & Bowne, aNew Jersey
corporation, manufacturersof “ Scott’ sEmulsion” and other medi cines. Therespondent
was charged with requiring the wholesalers to which it sold to maintain suggested
resale prices. It was alleged that those wholesalers who did not maintain such prices
wereremoved from respondent’ slist of wholesal ers, and soforced to buy respondent’ s
products at the usual priceto retailers, the distributors so cut off not being reinstated
until satisfactory assurances were received from them to the effect that the suggested
minimum prices would be maintained.

Testimony was taken, brief submitted, and oral argument heard by the commission
which thereupon held these allegations proved, and
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onJuly 26, 1928, an order was entered directing the respondent to cease and desist (1)
from seeking or securing or entering into con-tracts, agreements or understandings
with customers or prospective customers that they will maintain the resale p rice
specified by respondent; (2) procuring, either directly or indirectly, fromitscustomers
promises or assurances that the prices specified by respondent will be observed by
such customers; (3) from directly or indirectly, as a part of any plan or policy,
requiring or exacting fromthosewholesalersor distributorswhofail or refuseto adopt,
follow, or abide by respondent’ s suggested resale prices, higher prices than those at
which respondent sells generally to its wholesalers or distributors.

Moving picture industry--Monopoly and restraint of trade-Unfair practices--
Violation of section of the Federal Trade Commission act.--Two complaints were
issued by the commission against West Coast Theatres (Inc.), West Coast Theatres
(Inc.), of Northern California, various allied and subsidiary companies, and certain
individuals, engaged in operating motion-picture theaters through-out the State of
Cdlifornia, charging them with restraint of trade and an attempt to monopolize the
business by unfair methods of competition.

It was charged that respondents had combined and cooperated among themsel vesfor
the purpose of (1) hindering, restraining, and preventing producers and distributors of
motion-picture films in other States from leasing and shipping their films into
Californiaand delivering them to competitors of respondents, and (2) restraining and
preventing competition among respondents and other exhibitors in California in
negotiating for and leasing films to be shipped from other States and released to
exhibitorsin California. The complaint alleged that these results were accomplished
by means of various unfair acts and practices against competing theater owners.

After extensive hearings, in which more than 2,300 pages of oral testimony and 150
documentary exhibits were received in evidence, the commission madeitsfindings of
fact and issued an order against all the respondents, except Herbert L. Rothchild
Entertainment (Inc.) and Principal Pictures Corporation, directing them to cease and
desist from combining, agreeing, or cooperating among themselves or with others to
(2) induce, persuade, coerce, or compel producersand/or distributorsof motion-picture
filmsto refuseto lease filmsin interstate commerce to competitors of respondents, by
threats of refusal to purchase or lease films, or a particular film, for all or part of the
theaters owned by respondents, or any of them; (2) through control by respondents of
the distribution of motion-picture films of a producer or producers, to refuse to lease
in interstate commerce to competitors of respondents motion-picture films, or a par-
ticular film; (3) hinder, obstruct, or prevent producers and/or distributors of motion-
picture films from selling or leasing any film or films in interstate commerce to a
competitor or competitors of respondents by intimidation, coercion withdrawal or
threatened withdrawal of patronage, or by promises or agreements to increase the
patronage of respondents; (4) hinder, obstruct, or prevent exhibitors from freely
purchasing or leasing motion-picture films in interstate commerce, or from freely
competing with respondents in the purchase
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or lease of filmsin interstate commerce, by communicating directly or indirectly with
any producer and/or distributor of motion-picturefilms, or any agent or representative
thereof, for the purpose of inducing, persuading, coercing or compelling said producers
and/or distributors not to sell or lease films to such exhibitors; (5) hinder, obstruct, or
prevent a competitor or competitors from securing a supply of films in interstate
commerce for their theaters by leasing a larger number of films for the theaters of
respondents than can be shown in said theaters.

Veneered furniture cases--Violation of section 6 of the Federal Trade Commission
act.--Ordersto cease and desist wereissued against 26 furniture manufacturing firms
in proceedings in which they were charged with describing veneered furniture as
mahogany or walnut. The orders issued by the commission on September 25, 1928,
directed the respondentsto cease and desi st from selling furniture made with broad or
flat parts of mahogany or Walnut veneered on other different woods unless the
furniture be described, labeled, or designated as* veneered,” and from using the word
“mahogany” or theword “walnut” in connection with the sale of furniture made with
broad or flat parts of mahogany or walnut veneered on other different woods, unless
the words “mahogany “ or “ walnut” be accompanied by the term “veneered.”

Synthetic soft drink cases--Violation of section 5 of the Federal Trade Commission
act.--There were two orders to cease and desist issued during the year in this class of
cases, whererespondentswere charged, in complaintsissued by the commission, with
applying names of fruits or fruit juicesto flavors, concentrates, and soft drinks which
were not made entirely from the fruit or fruit juice indicated by the name. In one of
these orders respondent was required to cease and desist from using words signifying
afruit or fruit juice as the name for beverages, concentrates, or sirups not composed
of the fruits or juices indicated, unless the words designating the product be
immediately preceded by the words “imitation” and followed by the words,
“artificially colored,” all printed in the same sized type, and from using words
indicating fruits or fruit juices in connection with its beverage flavors; unless the
designating words beimmediately preceded by theword “imitation” and followed by
theword “flavor” and by thewords“artificially colored,” all printed in the same sized
type.

In the other case respondent was ordered to cease and desist from using the names
of fruits or fruit juices in connection with its beverage flavors not composed of the
fruit or fruit juiceindicated by the name, unlessthe designating words beimmediately
preceded by the word “imitation,” followed by the word “flavor” and by the words
“artificially colored,” al printed in the same sized type.

In both of these cases the orders forbade as well the use of pictoria illustrations of
the fruits or fruit juices indicated by the names.

Misbranding--Irishlace--Violation of section 5 of Federal Trade Commission act.--
Cease and desist order’s were issued in four cases involving importers of lace. The
lace in question was made in and imported from China, and was sold in this country
as“lrishlace,” “Irish Insertion Shanghai,” “ Swatow Irish,” or “ Siccawel Irish.” Other
words were sometimes used to describe the lace, and in some
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instances, as above, the name of a Chinese locality was added to the word “Irish.”

The lace was handmade and closely simulated the well known Irish patterns. The
words “Made in China” were on the cards on which the lace was wound.

The orders directed the respondent to cease and desist from using the word “Irish,”
or any other word suggestive of Ireland to de-scribe lace made in Chinato be sold in
commerce in the United States.

The respondents in the several cases were Shangha Lace Corporation; Alfred
Kohlberg (Inc.); Abraham D. Sutton, David Sutton, and Selim Sutton, tradingasA. D.
Sutton & Sons; Abraham Lian; George Mabarak, Roger Lian, William Lian, Michael
Mabarak, Joseph Mabarak, John Mabarak, and Sahib Lian, formerly doing business
as Lian & Mabarak. At the time the order was entered in the latter case, the old
partnership had dissolved, and the Lians were doing business as Lian Bros., and the
Mabaraks as Mabarak Bros.

Misbranding--Violation of section 5 of Federal Trade Commission act.--On
February 11, 1929, a cease and desist order was entered again Leon E. Jacobs and
Norris Jacobs, copartners trading as Leon E Jacobs & Bro. Respondents had been
purchasing cotton fabricsfrom American millsand causing thefabricsto be madeinto
men’ s shirts which respondents sold to retail dealers. Upon the shirts so sold were
labels bearing the words “Imported Knox English Broadcloth” or “English
Broadcloth.”

The order directed respondents to cease and desist from using the words “English
Broadcloth” or “Imported English Broadcloth,” as a label in connection with the
advertising or sale of shirts or other garments, unless such garments be made from
broadcloth made in and imported from England.

On February 16, 1929, a similar order was entered against Hyman Finkelstein, an
individual, directing him to cease and desist from the same practice.

Mail order cases--Violation of section 5 of the Federal Trade Commission act.--
Orderswere issued by the commission December 11, 1928, directing Bernard Hewitt
& Co., acorporation, to cease and desist from using unfair methods of competitionin
its mail-order business. It was directed to stop using the words, * Silk * 7 Satin,” *
Pongee,” “Cotton Pongee,” “ Tussah Silk,” “Art Silk,” “New Silk,” “Silkoline,” “ Silk
Faille Poplin,” “French Rayon Art Silk,” “Mercerized Pongee,” “ Silk Bengaline,” or
“Neutrisilk” to describe articles or fabrics composed entirely of materials other than
silk.

It wasfurther directed not to usetheword “ silk* alone or in combination with other
words to describe articles or fabrics corn-posed in part of silk and in part of other
materials unless the word “silk” is accompanied by a word or words equally
conspicuous, clearly indicating that the articles or fabrics are not all silk.

The respondent was also forbidden to use the words “wool,” or “wool mixed” to
describe articles or fabrics composed wholly of’ materials other than wool, and is
required to use words equally conspicuous with the word “wool” to indicate that the
articles or fabrics are not al wool when that is the case.



88 ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION

Therespondent wasfurther directed not to usethewords* Alligator Dress, Oxford,”
“Fine Grade Tan Alligator Leather,” or “ Alligator” to describe articles not made from
aligator skin, and not to use the words, “ Silverine” or “ Nickel Silverine” to describe
watches composed wholly of amaterial other than silver.

Another order entered on May 27, 1929, against Sam Rheingold, an individual
trading asMaid-Rite Dress Co. covered similar silk or wool descriptions of dressesto
be sold by mail, and in addition directed the respondent to cease advertising price
reductions when in fact there was no bona fide reduction in price.

Misrepresentation---Obesity cure--Violation of section 5 of the Federal Trade
Commission act.--A cease and desist order was entered April 13, 1929, directed
against the Raladam Co. This respondent causes to be manufactured “Marmola
Prescription Tablets,” which it sells to wholesale druggists, who in turn sell to the
retailerswho dispensethe product to the consuming public. Thetablets are advertised
in magazinesand other publications as a safe-and effective means of removing excess
flesh from the body.

The respondent was directed to cease and desist from (1) representing that
“Marmold’ is a scientific and accurate method for treating obesity, (2) representing
that the formula from which “Marmola’ is made is a scientific formula, (3)
representing that “Marmola” isthe result of scientific research, (4) representing that
“Marmola’ can be taken without the advice and direction of a competent medical
authority as a safe and harmless remedy in the treatment of obesity, (5) representing
that “Marmola“ can be taken without harmful result to physical health without the
advice and direction of competent medical authority, (6) representing “Marmola’ as
aremedy for the treatment of obesity unless such representation is accompanied by a
statement that” Marmola*® can not be taken with safety to physical health except under
the direction and advice of competent medical authority.

Paint.--In the matter of Hoboken White Lead & Color Works (Inc.), an order was
issued requiring the respondent to discontinue using the words “White Lead” as
descriptive of amaterial containing lessthan 50 per cent whitelead, lead carbonate or
lead sulphate. The order further required the discontinuance of thewords* Zinc Lead”
as descriptive of a material when the product so described was not in fact wholly
composed of zinc in combination with lead carbonate or |ead sulphate.

METHODS OF COMPETITION CONDEMNED

Thefollowing list showsunfair methods of competition and Clay-ton Act violations
which have from time to time been condemned by the commission and prohibited by
orders to cease and desist:

Misbranding of fabricsand other commoditiesrespecting the materiasor ingredients of which they are
composed, their quality, origin, or source.

Adulteration of commodities, misrepresenting them as pure, or selling them under such names and
circumstances that the purchaser would be misled into believing them to be pure.

Bribery of buyersor other employees of customers and prospective customersto secure new customers
or Induce continuation of patronage.

Making unduly large contributions of money to associations of customers.

Procuring the business of trade secrets of competitors by espionage, by bribing their employees, or by



similar means.
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Procuring breach of competitors contracts for the sale of products by misrepresentation or by other
means.

Inducing employees of competitorsto violate their contracts or enticing any employees of competitors
in such members or under such circumstances as to hamper or embarrass them in business

Making falseor disparaging statementsrespecting competitorsproducts, their business, financial credit,
€tc.

The use of false or misleading advertisements.

Making vague and indefinite threats of patent infringement suits against thetrade generally, thethreats
being couched in such general language as not to convey aclear ideaof therightsalleged to beinfringed,
but, nevertheless, causing uneasiness and fear in the trade.

Widespread threats to the trade of suits for patent infringement arising from the sale of alleged
infringing products of competitors, such threats not being made in good faith but for the purpose of
intimidating the trade.

False claimsto patent, trade-mark, or other rights or misrepresenting the scope thereof; appropriating
and using trade-marks wrongfully.

Intimidation for the purpose of accomplishing enforced dealing by falsely charging disloyalty to the
Government.

Tampering with and misadjusting the machines sold by competitorsfor the purpose of discreditingthem
with purchaser.

Tradeboycottsor combinationsof tradersto prevent certain wholesaleor retail deal ersor certain classes
of such dealers from procuring goods or goods at the same terms accorded to the boycotters or
conspirators, or to coerce the trade policy of their competitors or of manufacturers from whom they buy.

Passing off of products, facilities, or business of one manufacturer or dealer for those of another by
imitation of product, dress of goods, or by simulation or appropriation of advertising or of corporate or
trade names, or of places of business, and passing off by a manufacturer of an inferior product for a
superior product theretofore made, advertised, and sold by him.

Unauthorized appropriation of the results of a competitor’s ingenuity, labor, and expense, thereby
avoiding costs otherwise necessarily involved in production.

Preventing competitors from procuring advertising space in newspapers or periodicals by
misrepresenting their standing or other misrepresentation calculated to prejudice advertising mediums
against them.

Misrepresentation in the sale of stock of corporations.

SELLING REBUILT MACHINES ASNEW PRODUCTS

Selling rebuilt machines of various descriptions, rebuilt automobiletires, and old motion-picture films
dlightly changed and renamed as and for new products.

Harassing competitorsby requests, not ingood faith, for estimateson hills of goods, for catal ogues, etc.

Giving away of goodsin large quantitiesto hamper and embarrass small competitors and selling goods
at cost to accomplish the same purpose.

Sales of goods at cost, coupled with statements misleading the public into the belief that they are sold
at aprofit.

Bidding up the prices of raw materialsto a profit where the businessis unprofitable for the purpose of
driving out financially weaker Competitors.

The use by monopolistic concerns of concealed subsidiaries for carrying on their business, such
concerns being held out as not connected with the controlling company.

Intentional appropriation or converting to one’s own use of raw materials of competitors by diverting
shipments.

Giving and offering to give premiums of unequal value, the particular premiums received to be
determined by hot or chance, thusin effect setting up alottery.

Schemes and devices for compelling wholesalers and retailers to maintain resale prices on products
fixed by the manufacturer.

Combinations of competitors to enhance prices, maintain prices, bring about substantial uniformity in
prices, or to divide territory or business, or to put a competitor out of business, or to close a market to
competitors.

Acquiring stock of another corporation or corporations where the effect may beto substantially lessen
competition, restrain commerce, or tend to create a monopoly.
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USE OF VARIOUS SCHEMESTO DEFRAUD THE CUSTOMER

Various Schemes to create the impression In the mind of the prospective customer that he is being
offered an opportunity to make a purchase under unusually favorable conditions when such is not the
Case, such as

(1) SaesplansinWhichtheseller’susual priceisfalsely represented asa Specia reduced price made
available on some pretext for alimited time or to alimited class only.

(2) The use of the “free” goods or service device to create the false impression that Something is
actually being thrown in without charge, when, as a matter of fact, fully covered by the amount exacted
in the transaction taken as awhole.

(3) Sales of goodsin combination lots only with abnormally low figures assigned to staples, the prices
of which arewell known and correspondingly highly compensating prices assigned to staples, the cost of
which is not well known.

(4) Saleof ordinary commercial merchandise at usual pricesand profits as pretended Government war
surplus offered at a bargain.

(5) Useof midleading trade names calculated to create the impression that a dealer is a manufacturer
selling directly to the consumer with corresponding savings.

(6) Plans ostensibly based on chance or servicesto be rendered by the prospective customer whereby
he may be able to secure goods contracted for at particularly low prices or without completing all the
payments undertaken by him, when, as amatter of fact, such plansare not carried out as represented and
are amere lure to secure his business.

(7) Useof pretended exaggerated retail pricesin connection with or upon the containersof commaodities
intended to be sold as bargains at lower figures.

(8) Fasely claiming forced sale of stock, with resulting forced price concessions, when, as a matter
of fact, inferior goods are mangled with the customary stock.

Seeking to cut off and hamper competitorsin marketing their productsthrough destroying or removing
their Sales display and advertising mediums.

Discriminating in price, with the effect of substantially lessening competition.

Subsidizing public officials or employees through employing them or their relatives under Such
circumstances asto enlist their interests in situationsin which they will be called upon by virtue of their
official position to act officially, making unauthorized changes in proposed municipal bond issues,
corrupting public officials or employees and forging their signatures, and using numerous other grossly
fraudulent, coercive, and oppressive practices in dealing with small municipalities.

Suggesting to prospective customers the use of specific, unfair, and dishonorable practices directed at
competitors of the seller.

STANDARD CONTAINERSFOR LESSTHAN STANDARD WEIGHTS

Imitating or using standard containers customarily associated in the mind of the general purchasing
public with standard weights of the product therein contained, to sell to said public such commodity in
weights less than the af orementioned standard weights.

Concealing business identity in connection with the marketing of one’s product, or misrepresenting
the seller’ srelation to others, e. g., claiming falsely to be the agent or employee of some other concern,
or failing to disclose the termination of such arelationship in soliciting customers of such concern, etc.

Misrepresenting in various ways the advantages to the prospective customer of dealing with the seller,
such as--

(1) Seler'salleged advantages of location or size.

(2) Faseclaims of being the authorized distributor of some concern.

(3) Alleged indorsement of the concern or product by the Government or by nationally known
businesses.

(4) Faseclaim by a dealer in domestic products of being an importer, or by a dealer of being a
manufacturer, or by amanufacturer of some product, of being also the manufacturer of the raw material
entering into said product.

(5) Faseclaim of “no extracharge for credit.”

(6) Being manufacturer’s representative and outlet for surplus stock sold at a sacrifice, etc.
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Tying or exclusive contracts, leases, or dealings in which, in consideration of the granting of certain
rebates or refundsto the customer, or theright to use certain patented equipment, etc., the customer binds
himself to deal only In the products of the seller or lessor.

Showing and selling prospective customers articles not conforming to those advertised, in responseto
Inquiries, without so stating.

Direct misrepresentation of the composition, nature, or qualities of the product offered and sold.

Use by business concerns associated astrade organizations or otherwise of methodswhich result or are
calculated to result in the observance of uniform prices or practicesfor the products dealt in by them with
consequent restraint or elimination of competition, such asuse of variouskinds of so-called standard cost
systems, price lists or guides, exchange of trade information, etc.

Securing business through undertakings not carried out and through dis-honest and oppressive devices
calculated to entrap and coerce the customer or prospective customer, such as:

(2) Securing prospective customer’ s signature by deceit to a contract and promissory note represented
as simply an order on approval, securing agents to distribute the seller’ s products through promising to
refund the money paid by them should the product prove unsatisfactory, and through other undertakings
not carried out.

(2) Securing business by advertising a“freetria” offer proposition, when, as amatter of fact, only a
“money back” opportunity is offered the prospective customer, etc.

UNDESERVED VALUES THROUGH MISLEADING NAMES

Giving products misleading names so as to give them a value to the purchasing public or to a part
thereof which they would not otherwise possess, such as

(1) Namesimplying falsely that the particular products so named were made for the Government or
in accordance with its specificationsand (of corresponding quality, or are connected with it in some way,
or in some way have been passed upon, Inspected, underwritten, or indorsed by it.

(2) Thatthey are composed inwholeor In part of ingredients or materials respectively contained only
to alimited extent or not at all.

(3) That they were made in or came from some locality famous for the quality of such products.

(4) That they were made by some well and favorably known process, when, as a matter of fact, only
made in imitation of and by a substitute for such process.

(5) That they have been inspected, passed, or approved after meeting the tests of some official
organization charged with the duty of making such tests expertly and disinterestedly or giving such
approval.

(6) Thatthey were made under conditionsor circumstances considered of importance by asubstantial
fraction of the general purchasing public, etc.

Interfering with established methods of securing supplies In different businessesin order to hamper or
obstruct competitors in securing their supplies.
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Application may be made by the Commission to the United States Circuit Courts of
Appeals to enforce its order to cease and desist, or the respondent may petition the
court to have the order modified or set aside. The number of court proceedings in
which the commission has been involved during the year, as well as a cumulative
showing of thiswork throughout the commission’ slife, will befound in the statistical
tables on pages 114 to 121 of this report. From these it will be noted that the
commission has issued 924 orders to cease and desist, and petitions to review these
orders have been filedin only 110 cases. The United States Circuit Courts of Appeals
decided 32 of these cases in favor of the commission and 36 against. In five of these
cases the commission was sustained by the Supreme Court of the United States.

Sinceits creation the commission has applied to the United States Circuit Courts of
Appeals for enforcement of its orders to cease and desist in a total of 20 cases; of
these, 7 have been decided in favor of, and none against the commission; 6 are still
pending; and in 4 cases the applications for enforcement have been withdrawn.

The pagesimmediately following contain brief descriptions of cases pendinginthe
courts during the year.

CASES IN THE UNITED STATES CIRCUIT COURTS OF APPEALS ARISING
UNDER SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT ,
AND SECTION 70F THE CLAYTON ACT

CASESINSTITUTED SINCE JULY 1, 1928

The cases below appear in the order in which proceedings were instituted in the
courts:

Paramount Famous-Lasky Cor poration.--The commission, on July 9, 1927, entered
its order to cease and desist in this praoceeding, which, briefly, was directed against a
conspiracy in restraint of trade in the business of producing, distributing, and
exhibiting motion-picture films, against the practice of “block booking “ of motion-
picture films, and the acquisition of theater buildings for the purpose of intimidating
or coercing exhibitors of motion-picture films to lease and exhibit films produced by
respondents.

The respondents having failed and neglected to obey the order, the commission, on
August 1, 1928, filed with the Circuit Court of Appealsfor the Second Circuit (New
Y ork City) its application for enforcement.

Thecasenow awaitsprinting of thetranscript, briefing, and argument. Considerable
time has been devoted to negotiations looking to areduction of the record (one of the
largest ever before the commission) before printing.

James J. Bradley & Co.--The commission, on September 7, 1928, filed with the
Circuit Court of Appealsfor the Second Circuit an application for the enforcement of
its order in this case. The finding was to the effect that the company labeled and
stamped one of
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its soaps with the words “ English Tub Soap,” “Hanson-Jenks, Limited, London-New
York,” and*“JamesJ. Bradley & Company, soleagent, U. S. and Canada,” all of which
had the tendency and capacity to and did in fact mislead retailers and consumersinto
the belief that this soap was manufactured in England, when, in fact, it was produced
entirely in this country.

The case was argued March 6-7, 1929, and the court on March 18, 1929, in a per
curiam opinion (31 F. (2d) 569) affirmed the commission’s order, stating that “an
order of thiscourt will be entered perpetually enjoining James J. Bradley in theterms
of said order to cease and desist.”

Light House Rug Co.--The respondent of this name, al Illinois corporation, on
October 8, 1928, filed a petition with the Circuit Court of Appeals for the Seventh
Circuit for review of thecommission’ sorder, entered July 24, 1928. The commission,
briefly, found this respondent was advertising and selling rugs made on power looms
as and for rugs made on hand looms by the personnel of The Chicago Light House, an
institution employing blind people. Thecompany wasdirected to ceaseand desist from
this practice.

On April 2,1929, the commission filed its answer in the nature of cross bill and on
April 22 the company replied to this answer.

After briefing, the case was argued October 1, 1929, and decided October 25, 1929,
in favor of the commission (not yet reported). Among other things, the court said:

Inthissituationitisobviousthat thefinding of the commission asto the secondary meaning of theword
“Lighthouse* has substantial support in the evidence before the commission and under the statute and the
Supreme Court’ s interpretation is conclusive upon this court.

* * * * * * *

Therecord discloses that agents of petitioner and of its dealers, soliciting purchases of rugsin various
districts likewise supplied by institutions for the blind, repeatedly misrepresented that the rugs made by
petitioner were made by the blind; * * * that in New York, Duluth, Milwaukee, Minneapolis, and
elsewhere, purchasers of rugs were repeatedly confused as to “Light-house “ rugs sold by petitioner, in
that they purchased rugs upon Such representations as created the impressions and beliefs that they were
buying the product of the blind made at “ Lighthouses’ for the blind maintained at various. places. These
latter ingtitutions, in attempting to sell their rugs, frequently lost their sales because people solicited had
previously purchased petitioner’s rugs upon the belief that they were the products of the charitable
“Lighthouses’ of Duluth, Milwaukee, New York, Chicago, or elsewhere. * * *

There was other and substantial evidence of confusion, deception and un fair competition, to such an
extent that thefinding of the commissionisamply supported thereby and istherefore conclusive upon this
court.

Samuel Breakstone.--On October 9, 1928, this respondent, an individual with
principal office and place of business in Chicago, and engaged in the business of
selling automobile parts, supplies, and accessories, flied with the Circuit Court of
Appesalsfor the Seventh Circuit a petition praying that the commission’s order be set
aside. The practices against which the order was directed may be summarized as
follows: Respondent, in 1925, purchased in the open market certain spark plug cores
manufactured by the A C Spark Plug Co., one of its competitors, for the United States
Government lug and subsequently sold by the latter as surplus war material. These



cores bore the symbol “A C,” were intended for use in airplane motors,
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and would not function properly in automobile motors. After purchasing the coresin
guestion, respondent mounted them in shells not made by or for the A C Spark Plug
Co., in such away that the symbol “A C * was conspicuously displayed in the place
wherethe manufacturers of spark plugs, includingthe A C Spark Plug Co., causetheir
trade marks or distinguishing symbols to be affixed-and sold them to wholesalers,
retailers, and the purchasing public throughout the United States without disclosing
that they were not, in fact, genuine “A C” automobile spark plugs.

Thecase now awaitsprinting of thetranscripts, briefing and argument. Considerable
effort has been made in the direction of putting the record in narrative form before
printing.

Doctor Abbott E Kay.--The commission, October 9, 1928 filed with the seventh
circuit an application for the enforcement of itsorder in this case. Itsfindingswere to
the effect that the product sold by respondent was not radium and contained no radium
or radioactive properties, as known to the scientific or commercial world. The order
directed Kay to cease and desist from further, in any manner whatsoever, (1) selling
or offering for sale or advertising as and for radium or as containing radium, or
possessing radio-active properties, the product heretofore sold and advertised as and
for radium by respondent; (2) applying, employing, or using descriptively the word
“radium” or any compound thereof implying radioactivity in connectionwiththesale,
offering for sale, or advertising of the product heretofore sold and advertised as and
for radium by respondent; (3) making or causing to be made in advertising matter or
otherwise representations, statements, or assertions that the product heretofore sold
and advertised by respondent is radium, or that said product contains radium; (4)
making or causing to be made any fal se statement, claim, or representation of similar
import or effect in connection with the sale of any other product or substance.

Argument was had on April 18, 1929, and the court, September 18, 1929, affirmed
the commission’s order, saying, in part (decision not yet reported):

The Government Bureau of Standards was furnished with Several samples of the product which the
respondent Kay had sent to various persons in various States, under the “escrow plan,” or for other
purposes, and subjected such specimens to the Scientific tests to which that Bureau was accustomed to
subject specimensof radiumfor determining their genuineness. None of such samples of the Kay product
responded to the radium tests so applied. One other test was applied to a sample of Dr. Kay’s product,
outsidethe Bureau of Standards, and thetestimony indi catesthat the samplefailed to respond to such test.
Such failurein al instances, the testimony amply shows, Indicated that none of the samples of the Kay
product had any appreciable radioactivity.

* * * * * * *

The evidence does not disclose how extensive a business respondent has done, but it is apparent that
he has been, and is engaged In, advertising and distributing his product in interstate commerce. Radium
isused largely for the treatment of disease, and especially cancer, and it can hardly be gainsaid that any
misrepresentation with respect to the Identity of respondent’s product is a matter of public interest with
which the Commission is, by section 5 of the Trade Com mission act, empowered to deal.

Grand Rapidsfurniturecases.--On November 16, 1928, 25 furniture manufacturers,
located in Grand Rapids, Mich., filed with the Circuit Court of Appeals for the Sixth
Circuit (Cincinnati) petitions praying that the order issued against them by the
commission on
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September 25, 1928, be set aside and held for naught. The order in question directed
the several respondents to cease and desist from (1) selling or offering for sale in
interstate commerce furniture made with broad or flat parts of mahogany, or walnut,
as the case may be, which have been veneered on other different wood or woods,
unless such furniture be described, labeled or designated as “veneered”; (2) using the
word “mahogany” or the word “walnut” in advertisements, catalogs, price lists,
invoices, or otherwise in connection with the sale or offering for sale in interstate
commerce of furniture made with broad or flat parts of mahogany, or walnut, as the
case may be, which have been veneered on other different wood or woods, unless
accompanied by the word or term “veneered.”

On December 11, the several respondentsfiled supplemental petitions, setting forth
more in detail their objections to the commission 5 order. Subsequent developments
have been (a) the negotiation of a stipulation which will materially reduce the size of
therecord to be printed, and (b) thefiling of answersin the nature of crosshills, by the
commission and replies thereto by respondents. The next steps are the printing of the
record, briefing, and argument.

Chipman Knitting Mills.--The concern of this name, on November 26, 1928, filed
with the Circuit Court of Appealsfor the Third Circuit its petition to review and set
aside the commission’s order, which directed it to cease and desist from directly or
indirectly (1) using the word “fashioned,” either by itself or in conjunction with any
other word or words, as a hame for or to describe a stocking, unless said stocking is
shaped in the knitting by the process known as “narrowing” or “widening,” which
involvesthetransfer of loops or stitches from one needle to another and the dropping
or adding of needlesin the knitting operation; (2) using the word “fashioned,” either
by itself or in conjunction with any other word or words, asanamefor, or to describe,
astocking only part of which is actually shaped in the knitting by the process known
as “narrowing” or “widening,” which involves the transfer of loops or stitches from
one needleto another and the dropping” or adding of needlesin the knitting operation,
unless said word “fashioned” is qualified or limited in such a way as to apply
specifically to the part of the stocking thus shaped; (3) using the word “fashioned,”
either by itself or in conjunction with theword “form,” asanamefor, or in advertising,
labeling and selling, a stocking the leg and heel of which is knitted on a circular
knitting machinewith the ankle shaped by cutting out a portion of thematerial, and the
instep, so ean toe shaped in the knitting on a Cotton Patent type “footer” machine by
the processknownas* narrowing,” unless said word “fashioned isqualified or limited
in such away that it applies specifically to thefoot of said stocking; (4) using theterm
“Form Fashioned” as a name and/or label for a stocking which closely simulates in
outward appearance and characteristics afull fashioned stocking, but whichinfactis
not a full fashioned stocking; (5) using the term “Form Fashioned” as a name and/or
label for astocking which closely simulates afull fashioned stocking” inthat it hasa
full fashioned foot, aseam up the back, most of which isimitation, imitation “fashion
marks’ at the back of the calf on each side of the seam, and under the knee, and a heel
knitted on
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a circular knitting machine and cut to shape, which heel Closely resembles a full
fashioned heel.

The commission, on May 9, filed its answer in the nature of cross hill, and the
company, on June 1, replied to this answer. The case now awaits printing of the
transcript, briefing, and argument.

LouisLeavitt.--On December 12, 1928, the commission filed with the second circuit
its petition setting forth instances of disobedience of the order originally entered by
it and later affirmed by the court, and asking that Leavitt be ordered to show cause
why he should not be adjudged in contempt. The findings made by the commissionin
thiscasewereto the effect that L eavitt advertised and sold as* Gold Seal Combination
White Lead” a product containing lessthan 1 per cent of white lead.

After hearing, the court, on January 17, 1929, fined Leavitt $500 for contempt. Itis
interesting to note that this was the first time any court had enforced an order of the
commission by punishment for disobedience thereof, after entry of decree of
affirmance by the court.

James S. Kirk & Co.--The corporation of thisname, on January 12, 1929, filed with
the Circuit Court of Appealsfor the Seventh Circuit its petition to review and set aside
the commission’ sorder inthiscase, which, among other things, directed it to cease and
desist from the use of the word “ Castile,” and the words* Olive Oil Soap, “ either
aloneor’ in conjunction or in association with any other word or words, which arethe
name of, or are descriptive or suggestive of, an oil or fat, in labeling, branding, or
otherwise describing soap offered for sale or sold in commerce, the oil or fatty
composition of which is not wholly derived from olives.

The record is now being put into narrative form, preparatory to printing.

Good Grape Co.--On February 1, 1929, thecommissionfiled, with the Circuit Court
of Appeals for the Sixth Circuit, an application for the enforcement of its order
directed against this company. The findings were to the effect that this concern was
engaged in the manufacture of a concentrate or sirup caled by it “Good Grape
Concentrate,” and in the sale of the same in interstate commerceto bottling plants, for
use in the manufacture and subsequent sale to retailers and consumers of a beverage
known as “ Good Grape’; and that the company, by extensive advertising, represents
to the purchasing public that this beverage is the juice of the natural fruit of the vine,
when, as a matter of fact, it is an imitation grape product artificially colored and
flavored. The order directed the company to cease and desist from this practice.

The company filed answer to the commission’s application on April 29.

It alleged, among other things, that the commission s order was not in conformity
with orderstheretoforeissued in similar cases; that its product was made under anew
formuladesigned to meet therequirementsof thecommission’ soriginal order, and that
it had been denied opportunity to make a showing as to this fact; and that the whole
matter was under the jurisdiction of the Secretary of Agriculture and not the Federal
Trade Commission. The case was argued on November 13, 1929.
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Masland Dural eather Co.--Thiscompany, on March 28, 1929, filed with the Circuit
Court of Appeals for the Third Circuit its petition to review and set aside the
commission’s order, entered March 2, 1929. The order in question directed the
company to cease and desist, in connection with the advertising, offering for sale, and
sale, ininterstate commerce, of the product “ Duraleather,” or any imitation or artificial
leather or substitute for leather (1) from using theterm“ Duraleather” asatrade name,
brand, stamp, or label for such products; (2) from using the term” Duraleather “on
letterheads, envelopes, invoices, signs, in circulars, catalogues, magazines,
newspapers, or otherwise to designate or describe such products; and (3) from using
the word “leather” or any other word or combination of words in such manner as to
import or imply that such products are real leather.

Subsequent developments have been the printing of the transcript, the filing of a
crosshill by the commission and the company’ s answer thereto, thefiling of briefs by
both parties, argument on June 5, 1929, and decision on September 18, 1929, in favor
of the commission (34 F. (2d) 733). The court, in the course of its opinion, said:

“Duraleather” is a coined word. “Dura’ admittedly is an abbreviation of the word “durable,” and the
word thus composed can be given no other meaning than “ Durable leather.” So read and considered It is
an assertion that the product marked, advertised, and sold as“ Duraleather” consistsof leather. By putting
this Imitation product bearing a false name into the channels of trade, whatever may have been the
petitioners’ motivein so doing, they furnished their customers and those dealing with them the meansto
misrepresent that the goods made from that product were made of leather, and when such a false trade
name is subsequently associated with the sale of goods made from such product, the petitioners can not
escape legal responsibility by disclaiming any intention to deceive or by showing that those with whom
they dealt directly-first purchasers of the product-well knew that it was but an imitation or substitute for
the genuine article.

Ohio Leather Co.--Petition to review and set aside the commission s order in this
case was filed with the Court of Appeals for the Sixth Circuit on April 2, 1929.
Briefly, the findings were to the effect that the company was advertising and selling,
ininterstate commerce, leather made from calfskins, under the trade-name of “Kaffor
Kid.” The order directed the company, in connection with the advertising and sale of
leather made from calfskins, or other leather not made from kid or goatskins, to cease
and desist (1) from using the word “Kid” alone or in combination with the word
“Kaffor,” or other word or words, asatrade or brand namefor or as descriptive of any
such leather; (2) from using the word “Kid” alone or in combination with the word
“Kaffor,” or other word or words, on labels, letterheads, envelopes, or in the
advertising or other designation or description of any such leather.

The record has been printed, and the commission has filed an answer in the nature
of cross bill, to which the petitioner has replied. On June 5 the court denied the
petitioner’ sapplication or motionto havethereport of thecommission’ strial examiner
made a part of the record. Briefs have been filed, and the case now awaits argument.

Alfred Kohlberg (Inc.).--Another petition for review filed during April was that by
the New York corporation of this name. The court was the second circuit and the
petition was docketed
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April 19, 1929. The order in question directed the corporation, and its officers, agents,
representatives, servants, and employees to cease and desist (1) from selling,
advertising, or offering for sale in commerce among the several States of the United
States lace made in China or elsewhere than in Ireland under the titles names or
designations “ Chinese Irish Lace,” “Irish Crochet Lace,” Siccawel Irish Crochet,”
“Swataw Irish Crochet,” “ Swataw Irish Picot,” “ Siccawel Irish Picot” and “ Shanghal
Irish Picot”; (2) from selling, advertising, or offering for salein commerce among the
several States of the United States lace made in China or elsewhere than in Ireland
under atitle, name, or designation which includesthe word “Irish” or any other title,
name, or designation suggestive of Ireland as the place of manufacture of such lace.

Before the record had been printed, and after the commission had filed its answer
in the nature of cross hill, a stipulation was entered into, at the instance of the
petitioner, providing for the withdrawal of the petition for review and of the
commission’ sanswer, without prejudiceto further proceedings by the commissionfor
the enforcement of its order. Prior to the negotiation of the stipulation, the petitioner
filed with the commission areport in writing showing compliance with the order. The
order discontinuing, the proceeding was signed by the court on July 3, 1929.

Raladam Co.--Thiscompany, on May 16, filed with the sixth circuit (Cincinnati) its
petition to review and set aside the corn-mission’s order.

Thefindings wereto the effect that the company was selling thyroid “ obesity cure’
tablets (under the name “Marmola Prescription Tablets’) as safe, effective, and
dependable in use, when the p resent knowledge of thyroid as a remedial agent does
not justify such representations. The order directed the cessation of such practices.

The case now awaits briefing and argument.

N. Fluegelman & Co. (Inc.).--The commission’s order in this case directed this
concern, a New Y ork corporation, and its officers, agents, servants, and employees,
to cease and desist, directly or indirectly, from using the word “Satinmaid,” or any
word or words, or combination of words, embracing theword “ satin,” asatrade name
for, or to describe or designate a cotton fabric offered for sale or sold in interstate
commerce. It was entered on April 2, 1929.

The company, on June 4, petitioned the second circuit (New Y ork City) to have the
order reviewed and set aside. The commission , August 19, filed its answer in the
nature of across bill, which the petitioner answered September 7, 1929. On October
24,1929, the court granted permission to the Rayon Institute of Americato file brief
amicus curiae. The next steps will be thefiling of briefs and argument.

L.F. Cassoff.--On October 15, 1929, the commission instituted a proceeding for the
enforcement of its order in this case, the application being filed with the second
circuit. The order in question directed Cassoff, anindividual doing businessunder the
names and styles of Central Paint & Varnish Works and Central Shellac Works, to
cease and desist (1) from directly or indirectly employing or using on labels or as
brands for varnish not composed wholly 100 per cent of
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shellac gum cut in alcohol or on the containers in which the varnish is delivered to
customersthewords*“ Orange Shellac,” “White Shellac,” or theword “ Shellac” alone
or in combination with any other word or words unless accompanied by a word or
words clearly and distinctly indicating that such product contains other substances,
ingredients, or gums than shellac gum, and by aword or words clearly and distinctly
setting forth the substances, ingredients, or gum of which thevarnishiscomposed with
the percentages of all such substances, ingredients, or gumstherein used clearly stated
upon thelabel, brand, or upon the containers (e. g., “ Shellac Substitute” or “Imitation
Shellac,” to be followed by a statement setting forth percentages of ingredients or
gums therein used). (2) From using or displaying in circulars or advertising matter
used in connection with the sale of its products in interstate commerce, except when
such products contain 100 per cent shellac gum cut in alcohol , or onthe containersin
which the varnish is delivered to customers the words “Orange Shellac,” “White
Shellac,” or theword * Shellac” alone or in combination with any other word or words
unless accompanied by a word or words clearly and distinctly indicating that such
product contains other substances, ingredients, or gum than shellac gum, and by a
word or words clearly and distinct y setting forth the substances, ingredients, or gum
of which the varnish is composed with the percentages of all such substances,
ingredients, or gums therein used clearly stated upon the label, brand, or upon the
containers (e. g., “Shellac Substitute” or “Imitation Shellac,” to be followed by a
statement setting forth percentages of ingredients or gums therein used).

CASESINSTITUTED PRIORTO JULY 1, 1928

The casesdescribed bel ow arethose which remained onthe com-mission’ sappellate
docket at the beginning of the fiscal year 1929, and in connection with most of which
some action was taken during the year. They, too, arelisted in the order in which they
were instituted in the courts.

Western Meat Co.--This case, which relates to acquisition of stock in violation of
section 7 of the Clayton Act, has been discussed at length in previousreports. Briefly,
the commission’ s order directed the company to so divest itself of all capital stock of
the Nevada Packing Co., a competing. corporation, as to include in such divestment
the latter company’s plant and all property necessary to the conduct and operation
thereof as a complete, going packing plant and organization, and so as to neither
directly nor indirectly stock of retain any of the fruits of the acquisition of the capital
said Nevada Packing Co. The company, on July 27 1923, petitioned the circuit court
of appeals of the ninth circuit (San Francisco)- to set aside the order. This court held
that the order went beyond the commission’ sauthority and directed that it be modified
by eliminating the injunction against the acquisition by the Western Meat Co. of the
plant and property of the Nevada Packing Co. (4 Fed. (2)- 223.) The Supreme Court
of the United States, however, took the position that the commission’s order must be
construed with regard to the existing circumstances; that divest-
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ment of stock must be actual and complete and could not be effected as counsel for
respondent admitted was intended, by using the control resulting therefrom to secure
title to the possessions of the Nevada Packing Co., and then to dissolve it; that,
properly understood, the order was within the commission’s authority and that the
court below erred in directing the elimination therefrom of the injunction referred to.
(272 U.S. 554.) Thefinal decree of the court of appeals based on the mandate of the
Supreme Court, allowed the Western Meat Co. six months, or until November 2, 1977,
to submit to the commission a report showing how its order had been carried out.
Other extensions allowed the company until September 15, 1928, for filing its report.

On September 15, 1928, the meat corn any filed a report as to its compliance with
the court’ s decree. This report recited that the meat company had brought an action
against the Nevada Packing Co. for adebt amounting to $275,000 and interest, alleged
to be due the meat company from the packing company. It was further recited that a
judgment was taken by default and that the meat company had caused execution to
issue to satisfy the judgment, and that upon a sale under such execution the meat
company had bid in substantially all of the physical assets of the Nevada Packing Co.
in satisfaction of such judgment. It was further recited that the meat company had,
after its acquisition of the physical assetsin this manner, sold the stock, which at that
time was based upon the bills and accounts receivable due the Nevada Packing Co.,
and some $6,000 in cash. The commission being of the opinion that thereport filed did
not show a compliance with the decree of the court of appeals, in March, 1929,
instituted a proceeding in the court of appeal sin which the commission prayed for the
restoration to the NevadaPacking Co. of thephysical assetsacquired on execution sale
by the meat company and the restoration of the stock to the meat company, which it
had sold or transferred, and all other orders necessary to the enforcement of the decree.
On June 24, 1929, the court of appeals approved thefinal report of the meat company
and overruled the commission s objections thereto and denied, all of therelief prayed
for by the commission. (33 F. (2d) 824.)- On September 3, 1929, the commission
filed its petition in the Supreme Court of the United States for awrit of certiorari to
review the action of the court of appeals. Thiswas granted October 21, 1929.

The Shade Shop case--Appropriation and simulation of trade name.--This is a
District of Columbia case. Alfred Klesner , doing business under the name and style
of “Shade Shop, Hooper & Klesner,” was charged by the commission with aviolation
of section 5 of the Federal Trade Commission act, in that he had appropriated and
simulated the trade name “The Shade Shop” adopted by one W. Stokes Sammons in
connection with his business of manufacturing and selling window shades. Sammons
had been engaged exclusively in the business since 1901.

The commission’s order prohibited Klesner, his servants, agents, and employees
fromusing thewords*“ Shade Shop” standing alone or in conjunction with other words
asan identification of the business conducted by him, in any manner of advertisement
, Signs, stationery, telephone or business directories, trade lists, or otherwise.
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The respondent having refused to comply with the order, the commission, on May
13, 1924, filed in the Court of Appeals for the District of Columbia its petition for
enforcement.

After briefsand argument the court, without considering the merits of the case, held
that it was without jurisdiction and dismissed the petition. (6 F. (2d) 701.) Thiswas
OnJune 1, 1925. The commission applied to the Supreme Court of the United States
for a writ of certiorari, which was granted, and the Supreme Court, after hearing,
reversed the judgment of the court of appeals and remanded the cause for further
proceedings--concluding that thewords* Circuit Court of Appealsof the United States
“ in the Trade Commission act included the Court of Appeals of the District of
Columbiaasthe appellate tribunal to be charged with the duty in the District. (274 U.
S. 145.) After the decision of the Supreme Court (April 18, 1927) the case was twice
reargued in the lower court and on April 2, 1928, that tribunal dismissed the
commission’ s petition for enforcement on the ground that the name “ Shade Shop,” as
used by the respondent, was a generic term and merely descriptive of the business
carried, on by him, and that therefore the prior and exclusive use of this term by
another concern engaged in the window shade business was not such asto be entitled
tolegal protection. (25F. (2d) 524.) Thecommission petitioned for awrit of certiorari
onAugust 15, 1928, and thiswasgranted October 22, 1928. The casewasargued April
10, 1929, and decided October 14, 1929. (50 S. Ct. 1, 74 L. ed. 13.) While the
judgment of the court of appealswas affirmed, thiswas done, in the language of Mr.
Justice Brandeis, “not on the merits, but upon the ground that the filing of the
complaint beforethecommissionwasnot inthe publicinterest,” the court holding that
the unfair competition complained of in this case arose out of a controversy
“essentially private” initsnature. In discussing the matter of public interest, the court
said:

In determining whether a proposed proceeding will bein the public interest the commission exercises
abroad discretion. But the mere fact that it isto the interest of the community that private rights shall be
respected is not enough to support a finding of public interest. To justify filing a complaint the public
interest must be specific and substantial. Often it is so, becauset e unfair method employed threatensthe
existence of present or potential competition. Sometimes, because the unfair method is being employed
under circumstances which involve flagrant oppression of the weak by the strong. Sometimes, because,
although the aggregate of the loss entailed may be so serious and widespread as to make the matter one

of public consequence, no private suit would be brought to stop the unfair conduct, since thelossto each
of the individuals affected is too small to warrant it.

The Proctor & Gamble Co. case--False advertising and misbranding of soap.--The
Proctor & Gamble Co. manufactures soap, some of whichit advertisesand sellsas”P.
& G White Naphtha Soap.” The commission alleged that at the time such soap was
sold to the consuming public it contained no naphtha nor any petroleum distillate in
any amount sufficient to be effective as a cleansing ingredient.

After hearing, the Commission ordered the company to cease using the word
“naphtha’ as a brand name for any soap or soap products when such commodities at
the time of their sale to the consuming public contained kerosene and no other



petroleum distillate, or no naphtha, or naphtha in an amount of 1 per cent or less by
weight.



102 ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION

The company, on August 28, 1924 petitioned the Circuit Court of Appeals for the
Sixth Circuit to review the commission’s order. On January 5, 1926, the court
rendereditsdecision, sustaining thefirst section of the order, prohibiting the use of the
word “naphtha “ as a designation for a kerosene ingredient of soap. It, however,
vacated the remaining part of the order , which prohibited the use of the word
“naphtha’ on soap containing not more than 1 per cent of naphtha (a volatile
ingredient) at the time of sale to the consumer, indicating that the order should have
been directed to the naphtha content to be p laced in the soap at the time of
manufacture. The decision left the commission free to enter such further order with
respect to the amount of naphtha which should be placed in the soap at the time of
manufacture as investigation should determine to be necessary. (11 F. (2d) 47.)
Thereafter both parties filed petitions for rehearing, which were denied on April 7,
1926. The Proctor & Gamble Co. then filed a petition in the Supreme Court of the
United States for certiorari, to which the commission filed a cross petition likewise
praying for certiorari because, among other things, it was its contention that the
regulation of the amount of naphtha to he placed in the product at the time of
manufacture, as the circuit court of appeals indicated, was not for the Federal
Government to determine.

The Supreme Court denied these petitionson October 25, 1926 (273 U. S. 717, 718).
Subsequently extensive investigation has been conducted by the commission to
determine the amount of naphtha necessary to put in the soap at the time of
manufacture so that there will be more than 1 per cent in the product when it is
marketed in the usual time as shown by experience. The results of thisinvestigation
were carefully considered by the commission, and the latter, on January 4, 1929,
served upon the company its supplemental order to cease and desist, by the terms of
which it was forbidden from (1) using the word “naphtha,” or its equivalent, in the
brand name, or in describing in advertising or in otherwise offering for sale, of soap
products in the form of powder or chips offered for sale or sold by respondent; (2)
using the word “naphtha,” or its equivalent, in the brand name, or in describing in
advertising or in otherwise offering for sale, of its“P. & G The White Naphtha Soap
“ as constituted and made under the same general formula as the soap from which
samples were selected and submitted by respondents to the commission for analysis
on or about February 9, 1928, made into bars or cakes for household use offered for
sale or sold by respondents, unless such soap has had incorporated therein, at thetime
of manufacture, aquantity of naphthaequal to or in excess of 1.25 per cent by weight
thereof.

The company filed areport of compliance on February 5, 1929, which wasapproved
by the commission.

The B. Paul (Paul Balme) case--Smulation of trade name and dress of goods.--The
commission, on June 17, 1927, filed with the Circuit Court of Appealsfor the Second
Circuit (New Y ork City) an application for the enforcement of its order entered April
14, 1922, against Paul Balme, trading under the name and style of B. Paul, by which
therespondent was directed to cease and desist from (1) certain practiceswhichtended



to confuse and mislead the
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public into believing that the henna hair dye manufactured by it was the one and the
same as that of a competitor, viz, the use of the trade name “Henna D’ Oreal,” in
imitation of acompetitor’s“L’ Oreal Henne”; the packing of its product in containers
similar in size, shape, and color to those used by a competitor; by the simulation of
labels on said, containers; and (2) certain false and misleading advertising.

After briefsand argument, the court, on January 9, 1928, unanimously affirmed the
validity of the commission’s order (23 F. (2d) 615), saying:

The order of the Federal Trade Commission adjudging the respondent guilty of unfair competitionis
affirmed; the question of the present violation of section 5, for which enforcement isasked by the petition
to this court, isreferred to the Federal Trade Commission, with opportunity for the respondent to answer
and submit proof, and with directions to the commission to report its conclusions to this court.

The decision, rendered as it was in connection with the commission’s first
application for enforcement coming on for hearing before the second circuit, is
important from the standpoint of practice. The court took a position directly contrary
to that of the seventh circuit in the Standard Education Society case (14 F. (2d) 947)

saying:

Manifestly, it is very apparent that the question of violation of the commission’s order would not be
involved until avalid order wasrecognized by this court after having acquired jurisdiction. Therefore, we
must first examinethe proceeding bef orethe commission and determinewhether there hasbeen aviolation
of the law. Until then no good purpose can be served by determining disputed questions of fact asto a
violation of the order.

After the respondent Balme had answered, he applied to the Supreme Court of the
United Statesfor awrit of certiorari. This, however, wasdenied on May 21, 1928 (277
U. S.598). During July and August, 1928, testimony was taken before an examiner of
the commission at New Y ork City and Philadel phiawith referenceto violations of the
order. Thereafter the matter was briefed and argued before the commission, and, on
April 19, 1929, the commission filed with the court its conclusion that the respondent
had literally complied with paragraph 5 of the order to cease and desist , in so far as
the same related to lettering; and that respondent’ s present container for its hair dye
was not so similar to that used by its competitor asto confuse and mislead the public.
The respondent thereupon petitioned the court to affirm the conclusion of the com-
mission and dismissitsapplication for enforcement. After argument the court, on May
16, 1929, without opinion, entered its order denying respondent’s motion (the court’s
prior affirmance of the commission’sfindings and order thus standing), also denying
the commission’s motion for a decree of enforcement.

Indiana Quartered Oak Co.--Misrepresentation in the sale of wood in violation of
section 5.--Thecommission’ sorder inthis, atest case, directed therespondent, andits
officers, directors, agents, employees, and successors, to cease and desist from
advertising, describing, or otherwise designating or selling or offering for sale under
the term “ mahogany,” “Philippine mahogany,” or any other term of similar import,
woods known under the common or trade names, “red lauan,” “white lauan,”
“tanguile,” “narra,” “apitong,” “bataan,”
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“lamao” “orion,” “amon,” “batang,” “bagaac,” “batak,” and, “bala-chacan,” or any
other wood, lumber, or wood products, unless such wood or lumber, or thewood from
which such productsare made, isderived fromthetrees of the mahogany or Meliaceae
family.

By agreement, the company filed with the second circuit its petition to review and
set aside the order on October 14, 1927. Briefs were filed, not only on behalf of the
immediate parties but by the Philippine government, the National Better Business
Bureau, the National Hardwood L umber Association, and the National A ssociation of
Engine and Boat Manufacturers. The case was argued on the merits on April 19 and
20, 1928, and decided in favor of the commission on May 14, 1928, the court using the
following language (26 F. (2d) 340):

It was the petitioner’s advertising of lauan and tanguile woods as “ Philippine mahogany” that has
worked deception upon the public. Purchasers from petitioner have relied upon its representations and
have sold the products made from these Phili ppine woods as mahogany. M ahogany wood has had along-
established reputation; deception on the public in the sale of inferior woodswhich are not true mahogany
(which deception reaches the ultimate purchaser, even though the intermediate customers knew that the
woodswere not mahogany) isan unfair method of competition in commerce under section 5 of the Trade

Commission act.
* * * * * * *

It was not necessary for the commission to establish intent to deceive the purchasing public. For thetest
of unfair competition was whether the natural and probable result of the use by the petitioner of such
woods was deceptive to the ordinary purchaser and made him purchase that which he did not intend to

buy.

On July 26, 1928, the company filed with the Supreme Court of the United States
its petition for certiorari. Thiswas denied October 15, 1928. (278 U.S. 623.) During
June, 1929, thecommission filed petitionsfor decreesaffirmingitsordersto cease and
desist and requiring obedience thereto, in casesinvolving the Kirschmann Hardwood
Co., Robert Dollar Co., Hammond Lumber Co., and the Jones Hardwood Co., in the
ninth circuit; the Powe Lumber Co., in the eighth circuit; and the Indiana Quartered
Oak Co., inthe second circuit. This action was based upon a stipulation between the
commission and the companies named wherein it was agreed that if the order in any
one of the cases should be affirmed, the commission might have decrees of affirmance
and orders of enforcement in the others. As a result of the petitions, decrees of
enforcement wereentered in the Kirschmann, Dollar, and Hammond caseson June 17,
1929; in the Powe case on June 28; and in the Indiana case on October 7, 1929. The
petition in the Jones case was withdrawn by the commission without prejudice, on
June 24, investigation having disclosed that the company had gone out of business.

Bayuk Cigars (Inc.).--Misbranding--False and misleading advertising.--This case
was instituted by the corporation of this name, on February 15, 1928, by the filing of
apetition to review and set aside the order issued, by the commission on February 8,
1928, directing it to cease and desist, in connection with the sale and distribution of
cigars in interstate commerce, (1) from using the word “Havana,” or other word or
wordsof similar import, alone or in conjunction with theword “ribbon,” or other word
or words, as or in abrand name for or as descriptive of any such cigars which
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are not composed entirely of tobacco grown on theisland of Cuba; (2) from using the
word “Mapacuba,” or other word or words of similar import, asor in abrand namefor
or as descriptive of any such cigars which are not composed in whole or in part of
tobacco grown on the island of Cuba; (3) from using the word “Mapacuba,” or other
word or words of similar import, as or in a brand name for or as descriptive of any
such cigarswhich are composed in part only of tobacco grown on theisland of Cuba,
unless said word be immediately followed and accompanied by a word or words in
letters equal or greater in size, visibility, and conspicuousness, clearly and
unequivocally indicating or stating that such cigars are not composed wholly, but in
part only, of tobacco grown on the island of Cuba; (4) from using a depiction
simulating the flag, emblem, insignia, or coat of arms of the Republic of Cuba, map
of Cuba, Cuban tobacco fields, city or harbor of Havana, Cuba, or depiction of similar
import, in the advertising, branding, or labeling of any such cigars which are not
composed in whole or in part of t