2 Federal Trade Commission

An Open Letter to the Supreme Court of the United States
from Commissioner Pamela Jones Harbour!

February 26, 2007

Subject: The Illegality of Vertical’? Minimum Price Fixing

Mr. Chief Justice, and May It Please the Court:

Vertical minimum price fixing is almost always harmful to consumers. It creates no
incentive for distributors and retailers to become more cost-effective in the delivery of goods and
services to consumers. Indeed, it transfers to consumers the consequences of inefficient business
practices: it typically leads to higher prices without bestowing countervailing benefits. A decision
by this Court to overrule Dr. Miles Medical Co.” would wrongly eliminate per se illegality for
vertical minimum price fixing. Moreover, unless the Court replaces Dr. Miles with a clearly
articulated legal framework that preserves (at aminimum) a strong presumption of illegality, vertical
minimum price fixing will become beyond effective challenge under the federal antitrust laws. This
outcome would contradict rational antitrust policy and decrease consumer welfare.

The Court is urged to keep these principles in mind as it considers the case of Leegin
Creative Leather Products, Inc. v. PSKS, Inc." Leegin is a manufacturer of women’s fashion

! This letter reflects my own views. Itdoes not purport to represent the views of the Commission or any

other Commissioner.
2 A vertical arrangement is one between actors at different levels of the distribution system, such as a
retailer and a manufacturer. A horizontal arrangement is one between actors at the same level of the distribution system,
including arrangements between competitors.

3 Dr. Miles Medical Co.v. John D. Park & Sons Co., 220 U.S. 373 (1911).

Docket No. 06-480 (Oct. 4, 2006). This matter is scheduled for oral argument on March 26, 2007.














http://www.ftc.gov/speeches/harbour.htm


















http://ssrn.com/abstract=951609
http://www.accc.gov.au/content/index.phtml/itemId/773132/fromItemId/2332


















http://www.ftc.gov/speeches/rosch/061207miltonhandlerremarks.pdf
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