


INTRODUCTION

The Hart-Scott-Rodino Antitrust Improvements Act of 1976 ("HSR Act" or the "Act"),
together with Section 13(b) of the Federal Trade Commission Act and Section 15 of the Clayton
Act, enables the Federal Trade Commission (the "Commission™) and the Antitrust Division of
the Department of Justice (the "Antitrust Division™ or "Division") to obtain effective preliminary
relief against anticompetitive mergers and to prevent interim harm to competition and
consumers. The premerger notification program was instrumental in detecting transactions that
were the subject of the numerous enforcement actions brought in fiscal year 2005 to protect
consumers -- individual, business, and government -- against anticompetitive mergers.

The Commission and the Antitrust Division continue their efforts to protect competition
by identifying and investigating those mergers and acquisitions that raise potentially significant
competitive concerns. In fiscal year 2005, 1,695 transactions were reported under the HSR Act,
representing about a 17 percent increase from the 1,454 transactions reported in fiscal year 2004
and about a 66 percent decrease from the 4,926 transactions reported in fiscal year 2000, the last
full fiscal year under the previous reporting thresholds.* (See Figure 1 below.)
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During the year, the Commission challenged fourteen transactions, leading to nine
consent orders and four abandoned transactions. The Commission also authorized staff to seek

! The decrease in the number of reportable transactions since fiscal year 2000 is, to a considerable extent, a
result of the significant statutory changes to the HSR Act that took effect on February 1, 2001. The legislation raised
the size-of-transaction threshold from $15 million to $50 million (with annual adjustments beginning in 2005), and
made other changes to the filing and waiting period requirements. Section 630 of the Department of Commerce,
Justice, and State, the Judiciary, and Related Agencies Appropriations Act, FY 2001, Pub. L. No. 106-553, 114 Stat.
2762. See also Appendix A.



injunctive relief in one matter. The Commission challenged the proposed merger of Chevron
Corporation and Unocal Corporation.? The proposed merger would have likely imposed
additional costs on California consumers for California Air Resources Board reformulated
gasoline (“CARB RFG”). The Commission also challenged the proposed acquisition by Valero
L.P. for certain assets of Kaneb Services LLC and Kaneb Pipe Line Partners L.P,* which would
have eliminated direct competition between Valero and Kaneb, which likely would have resulted
in an increase in the wholesale price of light petroleum products in certain areas of Pennsylvania,
Colorado, and Northern California.

The Antitrust Division challenged four merger transactions, leading to three consent
decrees and one other transaction that was restructured after the Division informed the parties of
its antitrust concerns relating to the transaction. The Division’s notable merger challenges
included the acquisition of AT&T Wireless by Cingular Wireless.* The Division filed a
complaint alleging that the merger would reduce competition for mobile wireless
telecommunications service in ten geographic areas and that it would reduce competition for
mobile wireless broadband services in three additional markets.

In fiscal year 2005, the Commission’s Premerger Notification Office ("PNQO") continued
to respond to thousands of telephone calls seeking information concerning the reportability of
transactions under the HSR Act and the details involved in completing and filing the Notification
and Report Form ("the filing form™). The HSR website, www.ftc.gov/bc/hsr/hsr.htm, continued
to provide improved access to information necessary to the notification process. The website
includes such information as introductory guides that provide an overview of the premerger
notification program and review process. It also provides access to the filing form and
instructions, the premerger notification statute and rules, notices of grants of early termination,
filing fee instructions, scheduled HSR events, training materials for new HSR practitioners, tips
for completing the filing form, procedures for submitting post-consummation filings, frequently
asked questions regarding the HSR filing requirements, and other useful information. The
website is the primary source of information for HSR practitioners seeking information on
changes to the Act and amendments to the premerger rules, including speeches, press releases,
summaries and highlights, and Federal Register notices about the amendments. The website also
includes a database of informal interpretation letters, giving the public ready access to PNO staff
interpretations of the premerger notification rules and the Act. As always, PNO staff continues
its efforts to assist HSR practitioners and readily provides them with needed information.

BACKGROUND OF THE HSR ACT

Section 201 of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, Pub. L. No.
94-435, amended the Clayton Act by adding a new Section 7A, 15 U.S.C. 818a. Subsection (j)
of Section 7A provides:

2 See infra p. 15.
® See infra p. 16.

* See infra p. 11.



Beginning not later than January 1, 1978, the Federal Trade Commission, with the
concurrence of the Assistant Attorney General, shall annually report to the
Congress on the operation of this section. Such report shall include an assessment
of the effects of this section, of the effects, purpose, and need for any rules
promulgated pursuant thereto, and any recommendations for revisions of this
section.

This is the 28" annual report to Congress pursuant to this provision. It covers fiscal year
2005 -- October 1, 2004 through September 30, 2005.

In general, the Act requires that certain proposed acquisitions of voting securities or
assets must be reported to the Commission and the Antitrust Division prior to consummation.
The parties must then wait a specified period, usually 30 days (15 days in the case of a cash
tender offer or a bankruptcy sale), before they may complete the transaction. Whether a
particular acquisition is subject to these requirements depends upon the value of the acquisition
and, in certain acquisitions, the size of the parties as measured by their sales and assets. Small
acquisitions, acquisitions involving small parties, and other classes of acquisitions that are less
likely to raise antitrust concerns are excluded from the Act’s coverage.

The primary purpose of the statutory scheme, as the legislative history makes clear, is to
provide the antitrust enforcement agencies with the opportunity to review mergers and
acquisitions before they occur. The premerger notification program, with its filing and waiting
period requirements, provides the agencies with both the time and the information necessary to
conduct this antitrust review. Much of the information for a preliminary antitrust evaluation is
included in the notification filed with the agencies by the parties to the proposed transactions and
is immediately available for review during the waiting period.

If either agency determines during the waiting period that further inquiry is necessary,
however, the agency is authorized by Section 7A(e) of the Clayton Act to issue a request for
additional information and documentary material (a “second request™). The second request
extends the waiting period for a specified period after all parties have complied with the request
(or, in the case of a tender offer or a bankruptcy sale, after the acquiring person complies). This
additional time provides the reviewing agency with the opportunity to analyze the information
and to take appropriate action before the transaction is consummated. If the reviewing agency
believes that a proposed transaction may substantially lessen competition, it may seek an
injunction in federal district court to prohibit consummation of the transaction. The Commission
may also challenge the transaction in administrative litigation.

The Commission, with the concurrence of the Assistant Attorney General for the
Antitrust Division, promulgated final rules implementing the premerger notification program on
July 31, 1978. At that time, a comprehensive Statement of Basis and Purpose was also
published, containing a section-by-section analysis of the rules and an item-by-item analysis of
the filing form. The program became effective on September 5, 1978. The Commission, with
the concurrence of the Assistant Attorney General, has amended the rules and the filing form on



several occasions over the years to improve the program's effectiveness and to lessen the burden
of complying with the rules.’

A STATISTICAL PROFILE OF THE PREMERGER NOTIFICATION PROGRAM

The appendices to this report provide a statistical summary of the operation of the
premerger notification program. Appendix A shows, for a ten-year period, the number of
transactions reported, the number of filings received, the number of merger investigations in
which second requests were issued, and the number of transactions in which requests for early
termination of the waiting period were received, granted, and not granted.® Appendix A also
shows for fiscal years 1996 through 2005 the number of transactions in which second requests
could have been issued, as well as the percentage of transactions in which second requests were
issued. Appendix B provides a month-by-month comparison of the number of transactions
reported and the number of filings received for fiscal years 1996 through 2005.

The statistics set out in these appendices show that the number of transactions reported in
fiscal year 2005 increased approximately 17 percent from the number of transactions reported in
fiscal year 2004. In fiscal year 2005, 1,695 transactions were reported, while 1,454 were
reported in fiscal year 2004. The statistics in Appendix A also show that the number of merger
investigations in which second requests were issued in fiscal year 2005 increased approximately
43 percent from the number of merger investigations in which second requests were issued in
fiscal year 2004. Second requests were issued in 50 merger investigations in fiscal year 2005,
while second requests were issued in 35 merger investigations in fiscal year 2004. The
percentage of transactions resulting in second requests also increased, from 2.5 percent in fiscal
year 2004 to 3.1 percent in fiscal year 2005. (See Figure 2 below.)

> 43 Fed. Reg. 3443 (August 4, 1978); 43 Fed. Reg. 36053 (August 15, 1978); 44 Fed. Reg. (November 21,
1979); 45 Fed. Reg. 14205 (March 5, 1980); 48 Fed. Reg. 34427 (July 29, 1983); 50 Fed. Reg. 46633 (November
12, 1985); 51 Fed. Reg. 10368 (March 26, 1986); 52 Fed. Reg. 7066 (March 6, 1987); 52 Fed. Reg. 20058 (May 29,
1987); 54 Fed. Reg. 214251 (May 18, 1989); 55 Fed. Reg. 31371 (August 2, 1990); 60 Fed. Reg. 40704 (August 9,
1995); 61 Fed. Reg. 13666 (March 28, 1996); 63 Fed. Reg. 34592 (June 25, 1998); 66 Fed. Reg. 8680 (February 1,
2001); 66 Fed. Reg. 8723 (February 1, 2001); 66 Fed. Reg. 16241 (March 23, 2001); 66 Fed. Reg. 23561 (May 9,
2001); 66 Fed. Reg. 35541 (July 6, 2001); 67 Fed. Reg. 11898 (March 18, 2002); 67 Fed. Reg. 11904 (March 18,
2002); 68 Fed. Reg. 2425 (January 17, 2003); 70 Fed. Reg. 4988 (January 31, 2005); 70 Fed. Reg. 11501 (March 8,
2005); 70 Fed. Reg. 11526 (March 8, 2005); 70 Fed. Reg. 47733 (August 15, 2005); 70 Fed. Reg. 73369 (December
12, 2005; 70 Fed Reg. 77312 (December 30, 2005).

® The term "transaction," as used in Appendices A and B, and Exhibit A to this report, does not refer only
to separate mergers or acquisitions. A particular merger, joint venture or acquisition may be structured such that it
involves more than one transaction. For example, cash tender offers, options to acquire voting securities from the
issuer, or options to acquire voting securities from someone other than the issuer, may result in multiple acquiring or
acquired persons that necessitate separate HSR transaction numbers to track the filing parties and waiting periods.
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The statistics in Appendix A also show that early termination of the waiting period was
requested in the majority of transactions. In fiscal year 2005, early termination was requested in
82 percent (1,385) of the transactions reported, down from fiscal year 2004 where it was
requested in 85 percent (1,241) of the transactions reported. Likewise, the percentage of
requests granted out of the total requested decreased from 76 percent in fiscal year 2004, to 72
percent in fiscal year 2005.

Statistical tables (Tables I through XI) in Exhibit A contain information about the
agencies’ enforcement activities for transactions reported in fiscal year 2005. The tables
provide, for various statistical breakdowns, the number and percentage of transactions in which
clearances to investigate were granted by one antitrust agency to the other and the number of
merger investigations in which second requests were issued. Table I11 of Exhibit A shows that,
in fiscal year 2005, clearance was granted to one or the other of the agencies for the purpose of
conducting an initial investigation in 18.9 percent of the total number of transactions in which a
second request could have been issued.

The tables also provide the number of transactions based on the dollar value of
transactions reported and the reporting threshold indicated in the notification report. The total
dollar value of reported transactions rose dramatically from fiscal years 1996 to 2000 from about
$677.4 billion to about $3 trillion. After the statutory thresholds were raised, the dollar value
declined to about $1 trillion in fiscal year 2001, $565.4 billion in fiscal year 2002, and $406.8
billion in fiscal year 2003. During the last two years, there has been an increase in the dollar
value of reported transactions rising to about $630 billion in fiscal year 2004 and to about $1.1
trillion in fiscal year 2005.

Tables X and XI provide the number of transactions in each industry group in which the
acquiring person or the acquired entity derived revenue. Figure 3 illustrates the percentage of



reportable transactions within industry groups for fiscal year 2005 based on the acquired entity’s
operations.
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DEVELOPMENTS WITHIN THE PREMERGER PROGRAM

1. Compliance

The Commission and the Antitrust Division continued to monitor compliance with the
premerger notification program’s filing and waiting period requirements and initiated a number
of compliance investigations in fiscal year 2005. The agencies monitor compliance through a
variety of methods, including the review of newspapers and industry publications for
announcements of transactions that may not have been reported in accordance with the
requirements of the Act. In addition, industry sources, such as competitors, customers and
suppliers, and interested members of the public, often provide the agencies with information
about transactions and possible violations of the Act’s requirements.

Under Section 7A(g)(1) of the Act, any person that fails to comply with the Act’s
notification and waiting period requirements is liable for a civil penalty of up to $11,000 for each



day the violation continues.” The antitrust agencies examine the circumstances of each violation
to determine whether penalties should be sought.® During fiscal year 2005, 73 corrective filings
for violations were received, and the agencies recovered $2,350,000 in civil penalties as a result
of two enforcement actions.

In United States v. Smithfield, Inc.,? Smithfield, the nation’s largest hog producer and
pork packer, agreed on November 10, 2004 to pay a $2 million civil penalty to settle charges
brought by the Department of Justice in February 2003 that the company twice failed to comply
with premerger notification requirements before making acquisitions above the statutory
threshold of stock of its competitor, IBP Inc., which was at the time the nation’s second largest
pork packer. Smithfield’s claim that the acquisitions were exempt because they were “solely for
the purpose of investment” was rejected by the Department of Justice because Smithfield was
actively considering merging with IBP at the time the acquisitions were made.

In United States v. Scott R. Sacane,'® the complaint alleged that Scott R. Sacane, a
Connecticut hedge fund manager, failed to comply with notification and waiting period
requirements before making acquisitions of two companies through an investment fund that he
controlled. Sacane eventually held more than 50 percent of the voting securities of Aksys Ltd.
and more than $100 million of voting securities of Esperion Therapeutics, Inc., without
complying with the HSR Act. Under the terms of a consent decree filed simultaneously with the
suit, Sacane agreed to pay a civil penalty of $350,000 to settle the charges.

2. Final Rules
1. Non-corporate Entities

On March 8, 2005, the Commission, with the concurrence of the Assistant Attorney
General, published a Notice of Final Rulemaking™ responding to public comments to the
proposed rules published on April 8, 2004.1? The final rules are intended to apply the Act as
consistently as possible to all forms of legal entities, reconciling the disparate treatment of
corporations, partnerships, and limited liability companies under the rules, particularly in the

" Effective November 20, 1996, dollar amounts specified in civil monetary penalty provisions within the
Commission’s jurisdiction were adjusted for inflation in accordance with the Debt Collection Improvement Act of
1996, Pub. L. No. 104-134 (April 26, 1996). The adjustments included, in part, an increase from $10,000 to $11,000
for each day during which a person is in violation under Section 7A(g)(1). 61 Fed. Reg. 54548 (October 21, 1996),
corrected at 61 Fed. Reg. 55840 (October 29, 1996).

8 When the parties inadvertently fail to file, the enforcement agencies generally do not seek penalties where
the parties promptly make corrective filings after discovering the failure to file, submit an acceptable explanation of
their failure to file, and have not previously violated the Act.

° See the Annual Report to Congress, Fiscal Year 2003 for a description of this case.

1% United States v. Scott R. Sacane, No. 1:05C\V01897 (D.D.C. filed September 26, 2005).

170 Fed. Reg. 11502 (March 8, 2005).

12 69 Fed. Reg. 18686 (April 8, 2004).



areas of formation of these entities, acquisition of interests in them, and the application of certain
exemptions. The central thrust of these rules changes is that meaningful antitrust review would
occur at the point at which control of an unincorporated entity changes.

The changes to the coverage rules included a revision to Section 801.1(b) to remove the
alternate control test for unincorporated entities; an amendment to Section 801.1(f) to define a
“non-corporate interest”; a revision to Section 801.2(d) to clarify the consolidation rule; an
amendment to Section 801.2(f) to define when acquiring interests in unincorporated entities may
constitute an acquisition; a new subsection to Section 801.10 to define how to value such an
acquisition; a new subsection to Section 801.13 to address aggregation of non-corporate
interests; and a new Section 801.50, which makes certain formations of unincorporated entities a
reportable event. There were also ministerial changes to Sections 801.4, 802.40, and 802.41 to
adapt their application to both corporations and unincorporated entities. Additionally, there were
minor changes to the Notification and Report Form to require that Item 5(d) be completed in
connection with the formation of an unincorporated entity, to reflect the applicability of Items 7
and 8 to unincorporated entities and to change the reporting requirement in Items 1, 2 and 7 with
regard to the formation of new entities.

Changes to the exemption rules included expanding Section 802.4 to eliminate the
dissimilar treatment of asset and voting securities acquisitions that are substantively the same;
codifying in Section 802.10 a longstanding informal interpretation that pro-rata reformations
(e.g. reincorporation in a new jurisdiction) are exempt transactions; changing Section 802.30 to
apply the intraperson exemption to entities that are controlled other than through holdings of
voting securities; and adding a new Section 802.65 to exempt acquisitions of non-corporate
interests in entities that are formed in connection with financing transactions.

In addition to amendments concerning unincorporated entities, there were technical
corrections to Sections 801.13, 801.15, and 802.2.

We note here that a comment received from the American Bar Association’s Section of
Antitrust Law expressed concern that the estimated number of additional filings these rules
would entail (as calculated in the Paperwork Reduction Act section of the proposed rules) may
not reflect the actual number that may ultimately be required. The Commission agreed that it
was difficult to project the impact of these changes and committed to monitoring the number and
types of transactions that require notification as a result of these amendments. Between
February 23, 2005 (when the Commission announced adoption of the Final Rules) and the end of
fiscal year 2005, a total of fifteen transactions that would not have been reportable prior to the
implementation of these rules changes required HSR filings.

Of those fifteen transactions made reportable by the non-corporate rule changes, nine of
the transactions involved the direct or indirect acquisition of a controlling, but not 100 percent,
interest in an existing unincorporated entity. The other six involved the formation of an
unincorporated joint venture. Ten of the transactions were granted early termination of the
waiting period. One transaction was cleared to the Federal Trade Commission for investigation.

No second requests were issued. The transactions involved a broad range of industries: Oil &
Gas (3); Healthcare (2); Electronics (2); Media and Telecommunications (2); Entertainment (1);
Aerospace (1); Software (1); Restaurants (1); Chemicals (1); and Financial (1). Five of the



transactions involved at least one foreign person.

The Commission has no means to count newly non-reportable transactions to determine
the effect of amended and new exemptions introduced by these rules changes. However, with
the amendments to the intraperson exemption,** that exemption now applies to all transactions in
which the acquiring and the acquired person are the same. Based on an average of 32 such
transactions a year having been reported under the Act in the period from fiscal year 1997
through fiscal year 2004, it seems that the expansion of this exemption alone may more than
offset the increase in filings due to the introduction of these rules changes.

2. Threshold Adjustments

Effective March 2, 2005, the Commission, with the concurrence of the Assistant Attorney
General, amended the premerger notification rules** to reflect adjustment and publication of
reporting thresholds as required by the 2000 amendments™ to Section 7A of the Clayton Act, 15
U.S.C. 18a.

The 2000 amendments to Section 7A require the Commission to publish adjustments to
the Act’s jurisdictional and filing fee thresholds annually, based on the change in the gross
national product, in accordance with Section 8(a)(5) for each fiscal year beginning after
September 30, 2004. The Commission amended the rules to provide a method for future
adjustments as required by the 2000 amendments and to reflect the revised thresholds in the
examples contained in the rules. These rules also adjusted references to the notification and
filing fee thresholds and other limitations in the rules and the Notification and Report Form and
Instructions to remain consistent with the revised jurisdictional and filing fee thresholds. The
revised thresholds will be published annually in January to be effective 30 days after
publication.®

3. Other Rules

Finally, on August 15, 2005, the Commission published a Notice of Proposed
Rulemaking®’ that would enable filing parties to provide Internet links to certain documents in
lieu of paper copies, and to address “stale filing” situations, in which parties make premerger
notification filings but then fail to comply with a second request.

The Commission proposed a change to relieve the burden of complying with Items 4(a)
and (b) of the Notification and Report Form. Previously, paper copies of annual reports, annual

'3 16 C.F.R. § 802.30.

470 Fed. Reg. 4988 (January 31, 2005).

5 15 U.S.C. 18a(a). See Pub. L. 106-553, 114 Stat. 2762.

1° The adjusted thresholds for 2006 were effective February 17, 2006. 71 Fed. Reg. 2943 (January 18,

2006).
770 Fed. Reg. 47733 (August 15, 2005).
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Table Xl
FISCAL YEAR 2005' INDUSTRY GROUP OF ACQUIRED ENTITIES

NUMBER OF 3 DIGIT
INTRA-INDUSTRY

CLEARANCE GRANTED SECOND REQUEST
3-DIGIT PERCENT| CHANGE . 15
NAICS | INDUSTRY DESCRIPTION [NUMBER{ OF |FROMFY|  TOFTCORDO] INVESTIGATIONS TRANSACTIONS
CODEll TOTAL 200412 (the data series for this column was
revised in April, 2008)
FTC DOJ | TOTAL FTC DOJ | TOTAL

111 Agricultural Production - Crops 0 0.0% -0.1% 0 0 0 0 0 0 0
Agricultural Production -

112 Livestock and Animal Specialties ! 0.1% 0.1% 0 0 0 0 0 0 !

113 Lumber and_Wood Products, 3 0.2% 0.1% 0 0 0 0 0 0 5
Except Furniture

114 Fishing, Hunting and Trapping 0 0.0% NC 0 0 0 0 0 0 0

211 Oil and Gas Extraction 34 2.1% 1.2% 4 1 5 2 1 3 17
Mining and Quarrying of

212 Nonmetallic Minerals, Except 10 0.6% 0.2% 2 0 2 0 0 0 2
Fuels

213 Drilling Oil and Gas Wells 12 0.7% 0.3% 0 2 2 0 2 2 7

201 |Electric, Gasand Sanitary 46 20% | -09% | 1 5 6 0 2 2 29
Services
Building Construction — General

233 Contractors and Operative 2 0.1% 0.1% 0 0 0 0 0 0 0
Builders
Heavy Construction Other Than

234 Building Construction - 4 0.2% -0.2% 0 0 0 0 0 0 4
Contractors

235 Construction - Special Grade 4 0.2% -0.3% 0 0 0 0 0 0 5
Contractors

311 Food and Kindred Products 26 1.6% -0.4% 3 3 6 1 2 3 18
Bottled and Canned Soft Drinks

312 and Carbonated Drinks; and 17 1.1% 0.6% 6 0 6 2 0 2 10
Cigarette Manufacturing

313 Textile Mill Products 2 0.1% NC 0 0 0 0 0 0 0
Apparel and Other Finished

315 Products Made From Fabrics and 1 0.1% NC 0 0 0 0 0 0 1

Similar Materials




Table Xl
FISCAL YEAR 2005 INDUSTRY GROUP OF ACQUIRED ENTITIES

NUMBER OF 3 DIGIT
INTRA-INDUSTRY

CLEARANCE GRANTED SECOND REQUEST
3-DIGIT PERCENT| CHANGE 15
TO FTC OR DOJ g TRANSACTIONS
NAICS INDUSTRY DESCRIPTION |NUMBERY{ OF |FROMFY INVESTIGATIONS
CODEll TOTAL 200412 (the data series for this column was
revised in April, 2008)
FTC DOJ TOTAL FTC DOJ | TOTAL

316 Leather and Leather Products 2 0.1% 0.1% 0 1 1 0 0 0 1

321 Sawmills 9 0.6% NC 0 1 1 0 0 0 5

322 Paper and Allied Products 10 0.6% -0.2% 0 1 1 0 1 1 5

394 Petrolel_Jm Refining and Related 10 0.6% 1.4% 3 0 3 1 0 1 4
Industries

325 Chemicals and Allied Products 76 4.7% 0.4% 24 1 25 4 1 5 55

396 Rubber and Misc. Plastics 24 1.5% 0.5% 5 0 5 1 0 1 16
Products

397 Stone, Clay, Glass and Concrete 20 1.2% 0.5% 2 2 4 0 1 7
Products

331 Iron and Steel Mills 24 1.5% 0.8% 4 2 6 0 0 0 9
Fabricated Metal Products,

332 Except Machinery and 31 1.9% -0.1% 2 4 6 1 2 3 10
Transportation Equipment
Industrial and Commercial

333 Machinery and Computer 21 1.3% 1.0% 2 4 6 0 0 0 11
Equipment
Measuring, Analyzing and
Controlling Instruments;

334 Photographic, Medical and 69 4.3% 1.4% 8 12 20 0 1 1 47
Optical Goods; Watches and
Clocks
Electronic and Other Electrical

335 Equipment and Components, 21 1.3% -0.4% 2 3 5 0 2 2 11
Except Computer Equipment

336 Transportation Equipment 34 2.1% 1.8% 5 3 8 1 0 1 18

337 Home Furniture, Furnishings and 4 0.2% -0.1% 0 0 0 0 0 0 2

Equipment Stores




Table Xl
FISCAL YEAR 2005 INDUSTRY GROUP OF ACQUIRED ENTITIES

NUMBER OF 3 DIGIT
INTRA-INDUSTRY

CLEARANCE GRANTED SECOND REQUEST
3-DIGIT PERCENT| CHANGE 15
TO FTC OR DOJ g TRANSACTIONS
NAICS INDUSTRY DESCRIPTION |NUMBERY{ OF |FROMFY INVESTIGATIONS
CODEll TOTAL 200412 (the data series for this column was
revised in April, 2008)
FTC DOJ TOTAL FTC DOJ | TOTAL

339 Mlscella_meous Manufacturing 24 1.5% -0.4% 6 0 6 0 0 0 13
Industries

421 Wholesale Trade - Durable Goods 97 6.0% 1.9% 10 0 10 0 0 0 49

499 Wholesale Trade - Nondurable 7 45% 17% 14 3 17 3 0 3 49
Goods
Automobile and other Motor

0, - 0,

423 Vehicle Merchant Wholesalers 2 0.1% 0.2% 0 0 0 0 0 0 !
Printing and Writing Paper 0 0

424 Merchant Wholesalers > 0-3% 0.2% 2 0 2 0 0 0 0

441 Autqmotlve _Dealers and Gasoline 2 0.1% 0.6% 0 0 0 0 0 0 2
Service Stations

443 Miscellaneous Repair Services 2 0.1% NC 0 0 0 0 0 0 1
Building Materials, Hardware,

444 Garden Supply, and Mobile Home 2 0.1% NC 1 0 1 0 0 0 1
Dealers

445 Supermarkets and Other Grocery 3 0.2% -0.1% 0 0 0 0 0 0 1
(except Convenience) Stores

446 Miscellaneous Retail 8 0.5% 0.1% 3 0 3 0 0 0 4

447 Food Stores 10 0.6% 0.4% 1 0 1 0 0 0 6

448 Apparel and Accessory Stores 10 0.6% 0.1% 0 0 0 0 0 0 3

451 Sporting Goods Stores 8 0.5% 0.4% 0 0 0 0 0 0 4

452 General Merchandise Stores 14 0.9% 0.7% 4 0 4 0 0 0 3

453 Stationery and Office Supplies 2 0.1% 0.1% 0 0 0 0 0 0 1

454 Heating Oil Dealers and Liquefied 14 0.9% NC 3 0 3 0 0 0 10
Petroleum Gas

481 Transportation by Air 10 0.6% 0.2% 0 5 5 0 0 0 6

482 Railroad Transportation 0 0.0% 0.3% 0 0 0 0 0 0 0




Table Xl
FISCAL YEAR 2005 INDUSTRY GROUP OF ACQUIRED ENTITIES

NUMBER OF 3 DIGIT
INTRA-INDUSTRY

CLEARANCE GRANTED SECOND REQUEST
3-DIGIT PERCENT| CHANGE 15
TO FTC OR DOJ g TRANSACTIONS
NAICS INDUSTRY DESCRIPTION |NUMBERY{ OF |FROMFY INVESTIGATIONS
CODEll TOTAL 200412 (the data series for this column was
revised in April, 2008)
FTC DOJ TOTAL FTC DOJ | TOTAL

483 Water Transportation 0 0.0% -0.4% 0 0 0 0 0 0 0

484 Motor Fre_lght Transportation and 7 0.4% 0.2% 0 1 1 0 0 0 5
Warehousing
Local and Suburban Transit and

485 Interurban Highway Passenger 1 0.1% NC 0 0 0 1 0 1 1
Transportation

486 Pipelines, Except Natural Gas 17 1.1% 0.2% 4 0 4 0 0 0 10

488 Air Traffic Control 11 0.7% 0.2% 0 1 1 0 0 0 4

492 Couriers 0 0.0% -0.1% 0 0 0 0 0 0 0

493 Warehousing & Storage 2 0.1% -0.3% 0 0 0 1 0 1 1

511 Prlntlng, Publishing and Allied 89 5 506 0.9% 3 12 15 1 3 4 63
Industries

512 Motion Pictures 12 0.7% 0.3% 0 3 3 0 1 1 4

513 Communications 102 6.3% 1.9% 5 11 16 0 3 3 50

514 On-line Services 32 2.0% 0.3% 0 3 3 0 0 0 18

517 Telecommunications 1 0.1% NC 0 0 0 0 0 0 0
Internet Service Providers, Web

518 Search Portals, and Data 1 0.1% 0.1% 1 0 1 0 0 0 0
Processing Services

521 Depository Institutions 0 0.0% NC 0 0 0 0 0 0 0

522 Nondepository Credit Institutions 48 3.0% 0.3% 0 3 3 0 1 1 27

593 Security and Commodity Bro_kers, 120 7 4% 4.5% 1 7 3 0 5 5 7
Dealers, Exchanges and Services

524 Insurance Carriers 48 3.0% -0.8% 4 5 9 0 0 0 28

595 Insurance Agents, Brokers and 1 0.1% NC 0 0 0 0 0 0 0

Service
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531 Lessors of_ResidentiaI Buildings 7 0.4% NC 0 0 0 0 0 0 5
and Dwellings

532 Auto_motlve Repair, Services and 13 0.8% 0.1% 3 2 5 0 0 0 5
Parking
Lessors of Nonfinancial Intangible

533 Assets (except Copyrighted 13 0.8% 0.3% 4 0 4 0 0 0 3
Works)
Engineering, Accounting,

541 Research, Management and 111 6.9% 1.6% 14 5 19 0 0 0 63
Related Services

551 Hol_dlng and Other Investment 2 0.1% NC 0 0 0 0 0 0 0
Offices

561 Transportation Services 27 1.7% -0.2% 2 2 4 1 0 1 14

562 Solid Waste Collection 10 0.6% 0.4% 0 3 3 0 0 0 3

611 Educational Services 3 0.2% -0.1% 0 0 0 0 0 0 2

621 Health Services 17 1.1% 1.0% 6 2 8 2 0 2 8
General Medical and Surgical;

622 Psychiatric and Substance Abuse 21 1.3% 0.3% 8 1 9 0 0 0 15
Hospitals

g23  |Nursing and Residential Care 5 0.3% 0.7% 0 0 0 0 0 0 3
Facilities

624 Social Services 1 0.1% -0.1% 0 1 1 0 0 0 1

711 Real Estate 3 0.2% 0.2% 0 3 3 0 0 0 0

713 Amu_sement and Recreation 12 0.7% 0.1% 2 0 2 2 0 2 6
Services
Hotels, Rooming Houses, Camps, 0 0

721 and Other Lodging Places 12 0.7% 0.4% 2 0 2 0 0 0 2

722 Eating and Drinking Places 14 0.9% 0.5% 0 0 0 0 0 0 4

811 General Automotive Repair 5 0.3% -0.1% 0 0 0 0 0 0 1




Table Xl
FISCAL YEAR 2005 INDUSTRY GROUP OF ACQUIRED ENTITIES

NUMBER OF 3 DIGIT
INTRA-INDUSTRY

CLEARANCE GRANTED SECOND REQUEST
3-DIGIT PERCENT| CHANGE 15
TO FTC OR DOJ 3 TRANSACTIONS
NAICS INDUSTRY DESCRIPTION |NUMBERY{ OF |FROMFY INVESTIGATIONS
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812 Personal Services 3 0.2% 0.2% 0 0 0 0 0 0 2
813 Membership Organizations 0 0.0% NC 0 0 0 0 0 0 0
923 Administration of Human 0 0.0% NC 0 0 0 0 0 0 0
Resource Programs
924 Adm!nlstratlon of_ Environmental 0 0.0% NC 0 0 0 0 0 0 0
Quality and Housing Programs
999 Nonclassificable Establishments 0 0.0% -15.8% 0 0 0 0 0 0 0
000  [Not Available® 39 2.4% 1.7% 7 2 9 0 1 1 1
1,612 100.0% 183 120 303 25 25 50 869




1
2

Fiscal year 2005 figures include transactions reported between October 1, 2004 and September 30, 2005.

The size of transaction is based on the aggregate total amount of voting securities and/or assets held by the acquiring person as a result of the transaction and is taken
from the response to Item 3(b)(ii) and 3(c) of the Notification and Report Form.

3

+ TISSRiRIRHRIGH 9re L3R Of £a8 FRIANG BRARE B FaHE M aMIBSHESe HSR Premerger Notification program. The smaller number 1,610 reflects the adjustments to
eliminate the following types of transactions: (1) transactions reported under Section 7A(c)(6) and (c)(8), (transactions involving certain regulated industries and
financial businesses); (2) transactions deemed non-reportable; (3) incomplete transactions (only one party in each transaction filed a compliant notification); and (4)
transactions withdrawn before the waiting period began. The table does not, however, exclude competing offers or multiple party transactions (transactions involving
two or more acquired persons).

®  The total number of filings under $50M submitted in Fiscal Year 2005 is corrective filings.

®  See supra, Appendix A note 4.

" In February 2001, legislation raised the size-of-transaction threshold from $15 million to $50 million with annual adjustments beginning in February 2005. The total
number of filings includes filings made at the $50M, $100M, and $500M thresholds.

®  This category includes newly-formed acquiring persons, foreign acquiring persons with no United States revenues, and acquiring persons who had not derived any
revenues from their investments at the time of filing.

°  Assets of an acquired entity are available when the acquired entity’s financial data is consolidated within its ultimate parent.

19 sales of an acquired entity are taken from responses to Item 4(a) and (b) (SEC documents and annual reports) or Item 5 (dollar revenues) of the Premerger
Notification and Report Form.

1 This category includes acquisition of newly-formed entities from which no sales were generated, and acquisitions of assets which produced no sales revenues during
the prior year to filing the Notification and Report form.

2" The 3-digit codes are part of the North American Industrial Classification System (NAICS) established by the United States Government North American Industrial
Classification System 1997, Executive Office of President, Office of Management and Budget. The NAICS groups used in this table were determined from responses
submitted by parties to Item 5 of the Premerger Notification and Report Form, effective July 1, 2001.

3 This represents the deviation from the fiscal year 2004 percentage.

¥ This category includes transactions by newly-formed entities.

% The intra-industry transactions column identifies the number of acquisitions in which both the acquiring and acquired persons derived revenues from the same
industry.





