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FEDERAL TRADE COMMISSION

16 CFR Parts 801, 802, and 803
Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: These proposed rules would
amend the premerger notification rules
that require the parties to certain
mergers or acquisitions to file reports
with the Federal Trade Commission and
the Assistant Attorney General in
charge of the Antitrust Division of the
Department of Justice and to wait a
specified period of time before
consummating such transactions. The
reporting and waiting period
requirements are intended to enable
these enforcement agencies to determine
whether a proposed merger or
acquisition might violate the antitrust
laws if consummated and, when
appropriate, to seek a preliminary
injunction in federal court to prevent
consummation. During the seven years
the rules have been in effect, the Federal
Trade Commission, with the
concurrence of the Assistant Attorney
General for Antitrust, has amended the
premerger notification rules several
times in order to improve the program’s
effectiveness and to lessen the burden
of complying with the rules. These
proposed revisions are intended to
further reduce the cost to the public of
complying with the rules and to improve
the program's effectiveness.

DAYES: Comments must be received on
or before October 24, 1985.
ADDRESSES: Written comments should
be submitted to both (1) the Secretary, -
Federal Trade Commission, Room 172,
Washington, DC 20580, and (2) the
Assistant Attorney General, Antitrust
Division, Department of Justice, Room
3214, Washington, DC 20530.

FOR FURTHER INFORMATION CONTACT:
John M. Sipple, Jr., Senior Attorney,
Premerger Notification Office, or
Kenneth M. Davidson, Attorney,
Evaluation Office, Bureau of
Competition, Room 392, Federal Trade’
Commission, Washington, DC 20580.
Telephone: (202) 523-3404.

SUPPLEMENTARY INFORMATION:
Regulatory Flexibility Act

With two exceptions, the proposed
amendments to the Hart-Scott-Rodino
premerger notification rules are largely
technical or designed to reduce the
burden to the public of reporting. The
Commission has determined none of the
proposed rules is a major rule, as that

term is defined in Executive Order
12291. The proposed rules will not result
in: an annual effect on the economy of
$100 million or more; a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or, significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in the domestic
market. None of the amendments would
expand the coverage of the premerger
notification rules in a way that would
affect small business. Therefore,
pursuant to section 805(b) of the
Administrative Procedure Act, 5 U.S.C.
605(b), as added by the Regulatory
Flexibility Act, Pub. L. 96-354
(September 19, 1980), the Federal Trade
Commission certifies that these rules
will not have a significant economic
impact on a substantial number of small
entities. Section 603 of the
Administrative Procedure Act, 5 U.S.C.
803, requiring a final regulatory
flexibility analysis of these rules, is
therefore inapplicable.

Paperwork Reduction Act

The Hart-Scott-Rodino Premerger
Notification rule and report form contain
information collection requirements as
defined by the Paperwork Reduction
Act. 44 U.S.C. 3501 et seq. These
requirements have been reviewed and
approved by the Office of Management
and Budget (OMB Control No. 3084~
0005). Because the proposed
amendments would affect the
information collection requirements of
the premerger notification program, the
proposed amendments have been
submitted to OMB for review under
section 3504(h) of the Paperwork
Reduction Act. Comments on that
submission may be directed to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for the
Federal Trade Commission.

Background

Section 7A of the Clayton Act ("'the
act”), 15 U.S.C. 18a, as added by section
201 and 202 of the Hart-Scott-Rodino
Antitrust Improvements Act of 1976,
requires persons contemplating certain
acquisitions of assets or voting
securities to give advance notice to the
Federal Trade Commission (hereafter

. referred to as ‘‘the Commission™) and

the Assistant Attorney General in
charge of the Antitrust Division of the
Department of Justice (hereafter referred
to as "the Assistant Attorney General”)
and to wait certain designated periods

before the consummation of such
acquisitions. The transactions to which
the advance notice requirement is
applicable and the length of the waiting
period required are set out respectively
in subsections (a) and (b) of section 7A.
This amendment to the Clayton Act
does not change the standards used in
determining the legality of mergers and
acquisitions under the antitrust laws.

The legislative history suggests
several purposes underlying the act.
First, Congress clearly intended to
eliminate the large “midnight merger,”
which is negotiated in secret and
announced just before, or sometimes
only after, the closing takes place.
Second, Congress wanted to assure that
large acquisitions were subjected to
meaningful scrutiny under the antitrust
laws prior to consummation. Third,
Congress provided an opportunity for
the Commission and the Assistant
Attorney General (who are sometimes
hereafter referred to collectively as the
“antitrust agencies” or the “enforcement
agencies") to seek a court order
enjoining the completion of those
transactions that the agencies deem to
present significant antitrust problems.
Finally, Congress sought to facilitate an
effective remedy when a challenge by
one of the enforcement agencies proved
successful. Thus the act requires that the
agencies receive prior notification of
significant acquisitions, provides certain
tools to facilitate a prompt, thorough
investigation, and assures an
opportunity to seek a preliminary
injunction before the parties are legally
free to complete the transaction,
eliminating the problem of unscrambling
the assets after the transaction has
taken place.

Subsection 7A(d)(1) of the act, 15
U.S.C. 18a(d)(1), directs the Commission,
with the concurrence of the Assistant
Attorney General, in accordance with 5
U.S.C. 553, to require that the
notification be in such form and contain
such information and documentary
material as may be necessary and
appropriate to determine whether the
proposed transaction may, if
consummated, violate the antitrust laws.
Subsection 7A(d)(2) of the act, 15 U.S.C.
18a(d)(2), grants the Commission, with
the concurrence of the Assistant
Attorney General, in accordance with §
U.S.C. 553, the authority (A) to define
the terms used in the act, (B) to exempt
additional persons or transactions from
the act’s Notification and waiting period
requirements, and (C) to prescribe such
other rules as may be necessary and
appropriate to carry out the purposes of
section 7A.
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7(c) requires the filing person to identify
the geographic areas in which it derives
revenue in overlapping codes. For most
overlapping codes the filing person lists
the states in which it derives revenue.
Item 7(c)(iv) currently requires parties to
provide more detailed geographic
information for SIC major groups 52-62
and 64-89 (see attachment 1).

In most of these major groups it is
necessary, for antitrust analysis, to
determine with some specificity the
geographic areas in which the parties
operate. For instance, acquisitions
involving food stores, gasoline service
stations, hospitals, apparel and
accessory stores, and banks require a
more detailed breakdown of geographic
information, since the relevant
geographic market is often local in
character rather than an entire state or
region of the country. The Commission,
believes that acquisitions involving
security brokers, insurance agents;
investment offices and other businesses
falling within certain codes can be
adequately reviewed without the more
specific information currently required.
In the Commission's experience,
acquisitions involving overlaps in
certain codes either do not involve local
markets or involve local markets but
- nonetheless can adequately be reviewed
if the parties specify only the states in
which revenue is derived. Therefore, the
Commission proposes to change item
7(c) to require only state by state
information for overlaps occurring in
SIC major groups 62, 64-67, 72, 73, 78, 79,
and 81-89 (see attachment 2).

R. The Commission proposes to revise
the instruction for item 7(c)(iv) to read:

Item 7{c)(iv)—for each 4-digit industry
within SIC major groups [52-62 and 64-89
(retail trade, finance, insurance other than
insurance carriers, and real estate, and
services] »52-61, 70, 75, 78, and 80 (retail
trade, banking and certain services) s listed
in item 7(a) above, provide the address,
arranged by state, county and city or town, of
each establishment from which dollar
revenues were derived in the most recent
year by the person filing notification;

Renumber the old item 7{c){v}) as item
7{c)(vi)

[ltem 7(c){v)} »Item 7{c)(vi)- for each 4-
digit industry within SIC major group 63
(insurance) listed in item 7{a) above, list the
state(s) in which the person filing notification
is licensed to write insurance.

Substitute a new instruction for item
7(c)(v):

»-Item 7(c){v}—for each 4-digit industry
within SIC major groups 62, 64-67, 72, 73, 76,
79, and 81-89 (certain finance, insurance, and
real estate groups and certain services) listed
in item 7(a) above, list the states (or, if
desired, the portion thereof) in which the
establishments were located which derived
revenues in the most recent year; and -

g. Prior Acquisition

The.Commission proposes to change
item 9 of the Form by requiring the
acquiring person to provide information
about acquisitions made within five
years of filing rather than the ten years
currently required.

At present, where both the acquiring
and acquired person in the acquisition
for which a notification is being filed
derived $1 million in revenue in a 4-digit
SIC code, the acquiring person must list
all acquisitions which it has made over
the last ten years in which the acquired
person derived revenue in that same 4-
digit SIC code. A filing person need only
list acquisitions of more than 50 percent
of the voting securities or assets of
entities which had annual net sales or
total assets greater than $10 million in
the year prior to the acquisition.

The purpose of item 9 if to assist the
agencies in identifying any prior
acquisitions by the acquiring person that
may suggest a pattern of acquisitions in
a particular industry by that person. See
43 FR 33534 (July 31, 1978). Several
comments suggested modifications of
item 9. One comment simply suggested
raising the $1 million cut-off to $10
million. This suggestion was rejected
because the agencies sometimes find.
overlaps of less than $10 million in a

- given 4-digit SIC code to be of

competitive significance. This is
particularly true where the parties
compete in a small geographic area or
where one of the parties to the
acquisition has an extremely large share
of a market. _

Another comment suggested that the
ten-year period be reduced to five years.
This suggestion would significantly
reduce the burden because it would cut
in half the number of years the parties
would have to search for information
about prior acquisitions. The
Commission believes that this change
can be made without adversely affecting
the agencies’ ability to conduct a

" thorough antitrust review. The

Commission believes that an accurate
account of the acquiring person’s
acquisitions over the past Tive years will
adequately put it on notice of possible
trends toward concentration in the
affected industry.

S. Therefore, the Commission
proposes to reword the instruction for
item 9 to read as set forth below.

Item 9—Previous acquisitions (to be
completed by acquiring person}—Determine
each 4-digit (SIC code) industry listed in Item
7(a) above, in which the person filing
notification derived dollar revenues of $1
million or more in the most recent year and in
which either the acquired issuer derived
revenues of $1 million or more in the most
recent year, (or in which, in the case of the
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formation of a joint venture or other
corporation, the joint venture or other
corporation reasonably can be expected to
derive dollar revenues of $1 million or more),
or revenues of $1 million or more in the most
recent year were attributable to the acquired
assets. For each such 4-digit industry, list all
acquisitions made by the person filing
notification in the [ten] »five « years prior
to the date of filing of entities deriving dollar
revenues in that 4-digit industry. List only
acquisitions of more than 50 percent of the
voting securities or assets of entities which
had annual net sales or total assets greater
than $10 million in the year prior to the
acquisition.

For each acquisition supply:

(a) The name of the entity acquired;

(b) The headquarters address of the
entity prior to the acquisition;

- (c) Whether securities or assets were
acquired; ' _

(d) The consummation date of the
acquisition;

(e) The annual net sales of the
acquired entity for the year prior to the
acquisition;

(f) The total assets of the acquired
entity in the year prior to the
acquisition; and i

{g) The 4-digit (SIC code) industries
{by number and description) identified
above in which the acquired entity
derived dollar revenues.

Note.—This attachment will not appear in
the Code of Federal Regulations.

Attachment 1

SIC major groups in which parties are
currently required to provide addresses
arranged by state, county and city or town.

Division G. Retail Trade

Major Group 52. Building materials,
hardware, garden supply, and mobile
home dealers.

Major Group 53. General Merchandise stores.

Major Group 54. Food stores.

Major Group 55. Automotive dealers and
gasoline service stations.

Major Group 56. Appare! and accessory
stores.

Majar Group 57. Furniture, home furnishings,
and equipment stores. .

Major Group 58. Eating and drinking places.

Major Group 58. Miscellancous retail.

Division H. Finance, Insurance and Real
Estate

Major Group 60. Banking.

Major Group 61. Credit Agencies other than
banks.

Major Group 62. Security and commodity
brokers, dealers, exchanges, and
services.

Major Group 64. Insurance agents, brokers,
and service.

Major Group 65. Real estate.

Major Group 66. Combinations of real estate,
insurance, loans, law offices.

Major Group 87. Holding and other
investment offices. .

» .
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Division I. Services

*Major Group 70. Hotels, rooming houses,

camps, and other lodging places.

Major Group 72. Personal services.

Major Group 73. Business services.

Major Group 75. Automotive repair, services,
and garages. '

Major Group 76. Miscellaneous repair
services.

Major Group 78. Motion pictures.

Major Group 79. Amusement and recreation
services, except motion pictures.

Major Group 80. Health services.

Major Group 81. Legal services.

Major Group 82. Educational services.

Major Group 83. Social services.

Major Group 84. Museums, art galleries,
botanical and zoological gardens,

Major Group 86. Membership organizations.

Major Group 88. Private households.

Major Group 89. Miscellaneous services.

Note.—This attachment will not appear in
the Code of Federal Regulations.

Attachment 2

SIC major groups where, under the
" proposed revision of the Form, only state by
state breakdowns will be required.

Major Group 62. Security and commodity
brokers, dealers, exchanges, and
services.

Major Group 64. Insurance agents, brokers,
and services. .

Major Group 65. Real estate.

Major Group 66. Combinations of real estate,
insurance, loans, law offices.

Major Group 67. Holding and other
investment offices.

Major Group 72. Personal services.

Mazjor Group 73. Business services.

Major Group 76. Miscellaneous repair
services.

Major Group 79. Amusement and recreation
services, except motion pictures.

Major Group 81. Legal services.

Major Group 82. Education services.

Major Group 83. Social services.

Major Group 84. Museums, art galleries,

" . botenical and zoological gardens.

Major Group 86. Membership organizations.

Major Group 88. Private households.

Major Group 89. Miscellaneous services.

13. Changes to Conform with Prior
Amendments to the Rules

On November 21, 1979 and July 29,
1983, the Commission published several
changes in the premerger rules. See 44
FR 66781 et seq. and 48 FR 34427 et seq.
Our experience with those changes
indicates that it would be helpful to
make several amendments to the
examples appearing elsewhere in the
premerger rules.

T. Therefore, the Commission
proposes to revise example 1 to § 801.4,
example 4 to § 801.15, exantple 3 to
§ 801.30, the example to § 801.40, and
example 1 to § 802.41, as set forth
.. below. New language is indicated by
arrows: {(»new language «). Deleted

language is indicated by brackets:
[ deleted language].

§801.4 Secondary acquisitions.

[b)i * &

Examples: 1. Asgsume that acquiring person
“A" proposes to acquire all the voting
securities of corporation B. This section
provides that the acquisition of voting
securities of issuers held but not controlled
by B or by any entity which B controls are
secondary acquisitions by “A". Thus, if B
holds more than $15 million of the voting
securities of corporation X (but does not
control X}, and “A" and "X" satisfy sections
7A (a){(1) and (a)(2), “A" must file notification
separately with respect to its secondary
acquisition of voling securities of X. "X" must
file notification within fifteen days »(or in
the case of a cash tender offer, 10 days) e
after “A" files, pursuant to § 801.30.

§801.15 Aggregation of voting securities
and assets the acquilsition of which was
exempt.

L] * * * *

(c)ﬁ ' *

Examples:

4. Assume that acquiring person “B”, a
United States person, acquired from
corporation X two mines located abroad, and
assume that the acquisition price was $40
million. In the most recent year, sales in the
United States attributable to the mines were
[$63 » $150a million, and thus the
acquisition was exempt under § 802.50(a)(2).
Within 180 days of that acquisition, “B” seeks
to acquire a third mine from X, to which
United States sales of [$7] »$60-« million
were attributable in the most recent year.
Since under § 801.13(b}(2), as a result of the
acquisition, “B” would hold all three mines of
X, and the [$103 »$200 million  limitation
in § 802.50{a)(2) would be exceeded, under
paragraph (b) of this rule, *B"” would hold the
previously acquirad assets for the purpose of
the second acquisition. Therefore, as a result
of the second acquisition, “B" would hold
assets of X exceeding $15 million, would not
qualify for the exemption in § 802.50(a)(2),
and must observe the requirements of the act
before consummating the acquisition.

LY

§801.30 Tender offers and acquisitions of
voting securities for third parties.

* * * * *

(b)i *

Examples: * * *

3. Suppose that acquiring person “A"”
proposes to acquire 50 percent of the voting
securities of corporation B which in turn
owns 30 percent of the voting securities of
corporation C. Thus “A” ' acquisition of C's
voting securities is a secondary acquisition
(see § 801.4) to which this section applies
because “A’ is acquiring C's voting securities
from a third party (B). Therefore, the waiting
period with respect to A" '8 acquisition of
C's voting securities begins when “A” files its
separate Notification and Report Form with
respect to C and “C" must file within 15 days
» (or in the case of a cash tender offer, 10

days) -« thereafter. “A” 's primary and
secondary acquisitions of the voting
securities of B and C are subject to separate
waiting periods; see § 801.4.

§ 801.40 Formation of joint venture or
other corporations.
* L g L] * »*

Example: Persans “A”, “B", and "C" agree
to create new corporation N, a joint venture.
»"“A", “B", and “C” will each hold one third
of the shares of N.«a A" has more than $100
million in annual net sales. “B” has more than
$10 million in total assets »but less than $100
million in annual net sales and total assets .
Both "C" ’s total assets and its annual net
sales are less than $10 million. “A”, “B", and
“C" are each engaged in commerce. “A" “B",
and “C" have agreed to make an aggregate
initial contribution to the new entity of $6
million in assets and p-eacha to make
additional contributions of [an aggregate]
$6 million in each of the next three years.
Under paragraph (c), the assets of the new
corporation are [$24] » $60-« million. Under
paragraph (b}, only “A" must file notification
[and only then if] »since« “A” meets [a}
» the « criterion of section 7A(a)(3)}—that is,
Lif}it will be acquiring [15 percent or $15
million] »one third « of the voting securities
of the new entity » for $20 million«. N need
not file notification; see § 802.41.

§802.41 Joint venture or other
corporations at time of formation.
* * L * -

Examples: 1. Corporations A and B, each
having sales of $100 million, each propose to
contribute [$103 »$20 million« in cash in
exchange for 50 percent of the voting
securities of a new corporation, N. Under this .
section, the new corporation need not file
notification although both "A” and “B” must
do so and observe the waiting period prior to
receiving any voting securities of N.

By direction of the Commission.
Commissioner Bailey voted to seek
public comments, but expressed serious
reservations concerning the proposed
large increase in certain dollar
thresholds for transactions to be subject
to premerger reporting. The increase
from $25 million to $200 million would
have eliminated eleven of twelve
mergers in the affected category where
investigational clearance was actually
sought via the FTC/Justice Department
liaison process in 1982 and 1983, and all
three of the mergers where second
requests were actually issued. She
observed that while the Notice states
none of these cases resulted in
enforcement actions, she does not
necessarily agree that the existing rate
even of clearances and/or second
requests represents the appropriate level
of antitrust concern with the mergers at
issue.

Emily H. Rack,

Secretary.

|FR Doc. 85-22382 Filed 8-23-85; 8:45 am]
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