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case to be adequately substantiated. It
appears obvious to me that they cannot.
If Sterling has a reasonable basis for a
claim that Vanquish provides superior
pain relief to aspirin, it cannot have a
reasonable basis for a claim that Bayer
aspirin relieves pain just as well as all
OTC internal analgesics. Conversely, if
Sterling has reasonable basis for a claim
that aspirin relieves pain just as
effectively as all OTC internal
analgesics, it cannot have a reasonable
basis for a claim that Vanquish relieves
pain better than aspirin. Where as
advertiser makes an objective and
verifiable claim that its product
performs better than any other product,
adequate substantiation for that claim
necessarily precludes the advertiser
from having a reasonable basis for a
claim that another product works better
than, or as well as, the one advertised.
The Commission seems troubled,
however, by the application of an
“inconsistent contemporaneous claims”
theory. It notes the apparent
discrepancy between the case where a
single advertiser is held liable for
making inconsistent claims, and the
case where the same claims are made
separately by two different advertisers
and the Commission finds each
adequately substantiated. In fact, such a
result would not be anomalous. Indeed,
it would be perfectly consistent with the
reasonable basis doctrine, which takes
into account not only the sufficiency of
the evidence on which an advertiser
relies but also “the reasonableness of
the advertiser's action and his good
faith.” National Dynamics Corp., 82
F.T.C. 488, 553 (1973). In considering an
advertiser's reasonableness, the
Commission routinely considers
information in the advertiser’s
possession which might give the
advertiser reason to question the
evidence relied upon to substantiate a
claim. Clearly, an advertiser possessing
data which directly contradicts a claim
cannot have a reasonable belief in the
truth of that claim. On the other hand, if
the contradictory evidence exists but the
advertiser is unaware of it and would
have no reason to know about it, the
advertiser would not be precluded from
making the claim. In other words,
whether or not there is liability depends,
at least in part, on the advertiser’s
knowledge. The application of the
inconsistent contemporaneous claims
theory simply is one example of the
effect of this standard, and accordingly
reflects no deviation from the
established reasonable basis doctrine.
it is true, as the majority notes, that
we could have proceeded to determine
which of Sterling's claims was the one

that lacked a reasonable basis. But
where the conclusion is inescapable, as
it is here, that one claim or the other
lacked a reasonable basis, it seems like
a waste of resources to require both
sides to go through the full panoply of
evidentiary exchanges just to find out
which claim was the one to violate
Section 5. Accordingly, I would have
sustained the allegations of the
complaint with respect to the making of
contemporaneous inconsistent claims.
Issued July 5, 1983.
{FR Doc. 83-20596 Filed 7~28-83; 8:45 am]
BILLING CODE 6750-01-M

16 CFR Parts 801, 802, and 803

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
ACTION: Final rules.

SUMMARY: These rules amend the
premerger notification rules, which
require the parties to certain mergers or
acquisitions to file reports with the
Federal Trade Commission and the
Department of Justice and to wait a
specified period of time before
consummating such transactions. These
reporting and waiting period
requirements enable the antitrust
enforcement agencies to determine
whether a proposed merger or
acquisition might violate the antitrust
laws and, if necessary, to seek a
preliminary injunction in federal court
before the transaction is consummated.
On the basis of its experience with the
premerger notification rules issued in
1978, the Commission is promulgating
these amendments to increase the
clarity, reduce the burden and improve
the effectiveness of the rules and the
Notification and Report Form.
EFFECTIVE DATE: August 29, 1983.
FOR FURTHER INFORMATION CONTACT:
John M. Sipple, Jr., Senior Attorney,
Premerger Notification Office, or
Roberta S. Baruch, Deputy Assistant
Director for Evaluation, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, D.C. 20580.
Telephone: (202) 523-3894.
SUPPLEMENTARY INFORMATION:
Regulatory Flexibility Act

These amendments to the Hart-Scott-
Rodino premerger notification rules are
largely technical, designed to resolve
confusion and reduce unnecessary
reporting. They do not materially
expand the coverage of the premerger
notification rules, nor do they have any
significant economic impact upon any
entities affected by the rules. Therefore,

pursuant to section 605(b) of the
Administrative Procedure Act, 5 U.S.C.
605(b), as added by the Regulatory
Flexibility Act, Pub. L. 96-354
(September 19, 1980) the Federal Trade
Commission has certified that these
rules will not have a significant
economic impact on a substantial
number of small entities. Section 603 of
the Adrhinistrative Procedure Act, 5
U.S.C. 603, requiring a final regulatory
flexibility analysis of these rules, is
therefore inapplicable.

Background

Section 7A of the Clayton Act (“the
Act"), 15 U.S.C. 184, as added by
sections 201 and 202 of the Hart-Scott-
Rodino Antitrust Improvements Act of
1976, requires persons contemplating
certain acquisitions of assets or voting
securities to give advance -notice to the
Federal Trade Commission (hereafter
referred to as "‘the Commission”) and
the Assistant Attorney General in
charge of the Antitrust Division of the
Department of Justice (hereafter referred
to as “the Assistant Attorney General”)
and to wait certain designated periods
before the consummation of such
acquisitions. The transactions to which
the advance notice requirement is
applicable and the length of the waiting
period required are set out respectively
in subsections (a) and (b) of section 7A.
‘The Hart-Scott-Rodino amendment to
the Clayton Act does not change the
standards used in determining the
legality of mergers and acquisitions
under the antitrust laws.

The legislative history suggests -
several purposes underlying the Act.
First, Congress clearly intended to
eliminate the large “midnight merger,”
which is negotiated in secret and
announced just before, or sometimes
only after, the closing takes place.
Second, Congress wanted to assure that
large acquisitions were subjected to
meaningful scrutiny under the antitrust
laws prior to consummation. Third,
Congress provided an opportunity for
the enforcement agencies to seek a court
order enjoining the completion of those
transactions which the agencies deemed
to present significant antitrust problems.
Finally, Congress sought to facilitate an

.effective remedy where a challenge by

one of the enforcement agencies proved
successful. Thus the Act requires that
the agencies received prior notification
of significant acquisitions, provides
certain tools to facilitate a prompt,
thorough investigation, and assures an
opportunity to seek a preliminary
injunction before the parties are legally
free to complete the transaction,
eliminating the problem of unscrambling
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the assets after the transaction has
taken place.

Subsection 7A(d)(1) of the Act, 15
U.S.C. 18a(d)(1), directs the Commission,
with the concurrence of the Assistant
Attorney General and by rule in
accordance with 5 U.S.C. 553, to require
that the notification be in such form and
contain such information and
documentary material as may be
necessary and appropriate to determine
whether the proposed transaction may,
if consummated, violate the antitrust
laws. Subsection 7A(d)(2) of the Act, 15
U.S.C. 18a(d)(2), grants the Commission,
with the concurrence of the Assistant
Attorney General and by rule in
accordance with 5 U.S.C. 553, the
authority (A) to define the terms used in
the Act, (B) to exempt additional
persons or transactions from the Act's
notification and waiting period
requirements, and (C) to prescribe such -
other rules as may be necessary and
appropriate to carry out the purposes of
Section 7A.

On December 15, 1976, the
Commission issued proposed rules and a
proposed Notification and Report Form
to implement the Act. This proposed
rulemaking was published in the Federal
Register of December 20, 1976, 41 FR
55488. Because of the volume of public
comment, it became clear to the
Commission that some substantial
revisions would have to be made in the
original rules. On July 25, 1977, the
Commission determined that additional
public comment on the rules would be
desirable and approved revised
proposed rules and a revised proposed
Notification and Report Form. The
revised rules and Form were published
in the Federal Register of August 1, 1977,
42 FR 39040. Additional changes in the
revised rules and Form were made after
the close of the comment period. The
Commission formally promulgated the
final rules and Form and issued an
accompanying Statement of Basis and
Purpose on July 10, 1978. The Assistant
Attorney General gave his formal
concurrence on July 18, 1978. The final
rules and Form and the Statement of
Basis and Purpose were published in the
Federal Register of July 31, 1978, 43 FR
33451, and became effective on
September 5, 1978.

The rules are divided into three parts
which appear at 16 CFR Parts 801, 802,
and 803. Part 801 defines a number of
the terms used in the Act and rules, and
explains which acquisitions are subject
to the reporting and waiting period
requirements. Part 802 contains a
number of exemptions from these
requirements. Part 803 explains the
procedures for complying with the Act.

The Notification and Report Form,
which is completed by persons required
to file notification, is an appendix.to
Part 803 of the rules.

Two changes have been made in the
premerger notification rules since they
were first promulgated. The first was an
increase in the minimum dollar value
exemption contained in § 802.20 of the
rules. This amendment was proposed in
the Federal Register of August 10, 1979,
44 FR 47099, and was published in final
form in the Federal Register of
November 21, 1979, 44 FR 60781, The
second amendment replaced the
requirement that certain revenue data
for the year 1972 be provided in the
Notification and Report Form with a
requirement that comparable data be
provided for the year 1977. This change
was made because total revenues for
the year 1977 broken down by Standard
Industrial Classification {SIC) codes
became available from the Bureau of the
Census. The amendment appeared in the
Federal Register of March 5, 1980, 45 FR
14205, and was effective May 3, 1980.

In addition, the Notification and
Report Form has been revised twice.
The new versions were approved by the
Office of Management and Budget on
December 29, 1981, and February 23,
1983, respectively.

Comments

These rules were proposed for
comment in the Federal Register of July
29, 1981, 46 FR 38710, and the comment
period ended September 28, 1981. The
following comments were received in
response to this proposal:

No. Dgnee?' Organization
1. | 8-24-81 | Atlantic Richfield Company.
2. | 9-25-8% | Shearman & Sterling.
3. | ©-28-81 | Sullivan & Cromwell.
4.| 9-28-81 | Howrey & Simon (William J. Boyd, Esq.).
6. | 9-28-81 | Covington & Burling (Edwin M. Zimmer-
. man, Esq.).
6. | 9-28-81 | Skadden, Arps, Slate, Meahger & Flom
(Stephen M. Axinn, Esq.).
List of Subjects
16 CFR Parts 801 and 802
Antitrust.
16 CFR Part 803

Antitrust, Reporting and
recordkeeping requirements.

Statement of Basis and Purpose for the
Commission’s Revised Premerger
Notification Rules

Authority: The Federal Trade
Commission promulgates these
amendments to the premerger
notification rules pursuant to section
7A(d) of the Clayton Act, 15 U.S.C.

18a{d), as added by section 201 of the
Hart-Scott-Rodino Antitrust -
Improvements Act of 1976, Pub. L. 94—
435, 90 Stat. 1390.

Note:—The orginal premerger
notification rules affected by these
changes were promulgated on July 31,
1978. Those rules or sections thereof will
be referred to as “the 1978 rules,” 1978
§ " and so forth.

1. Section 801.1(a)(2): Deletion of “‘Other
Group Organized for Any Purpose” from
the Definition of the Term “Entity”’;
Insertion of “Estate of a Deceased
Natural Person”

Section 801.1(a) of the rules defines a |
“person” as an ultimate parent entity
and all entities which it controls. The
term “entity,” which does not appear in
the Act, is used throughout the rules and
in the Notification and Report Form to
refer to the component parts of the
person to which the provisions of the
Act and rules apply. .

Section 801.1(a)(2) defmes ‘entity” by
setting forth a list of the types of
organizational units which are included
within that term. Section 801.1(a)(2) has
been amended in two respects. First, the
phrase “or other group organized for any
purpose” has been deleted. The phrase
was included in the definition to capture
organizational units other than those
specifically mentioned which might
participate in acquisitions subject to the
Act. Informal contacts between the
Commission staff and persons wishing
to determine the reportability of
particular transactions indicate that the
concept of “group” is a source of
considerable uncertainty and concern.
This concern is caused in part by the
fact that the Securities and Exchange
Commission (“SEC") also requires
reporting by entities called groups. The
SEC's definition of “‘group,” however,
which is geared to securities regulation,
is too broad for purposes of the rules.

"Yet the presence of the term “group” in

the rules has led to uncertainty whether
the SEC’s definition was intended to be
applied. Moreover, experience with the
rules and the Act has demonstrated that
the concept of “‘group” is unnecessary
for applying the rules; the other
organizational units named in the
definition have adequately covered
situations raising antitrust concerns.
Second, the Commission has added
“estate of a deceased natural person” to
the list of organizational units which
may be entities. This change will
eliminate any confusion that may have
existed previously aver whether an
estate can be a person under the Act.
The Commission has also changed
§§ 801.11(d) and 803.6(a) to specify how
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the estate of a deceased natural person
will be treated in the rules. Section
801.11 explains the method for
determining the assets of a person for
purposes of the size-of-person test. New
paragraph 801.11 (d) provides that, as in
the case of a natural person, no assets
other than investment assets, voting
securities, and other income-producing
property shall be included in .
determining the size of an estate of a
deceased natural person. Section
803.6(a) lists, for various categories of
reporting persons, who may certify the
Notification and Report Form on behalf
of the person filing notification. New
subparagraph (5) stipulates that any
duly authorized legal representative
may certify the filing where the person
filing notification is the estate of a
deceased natural person. The scope of
the term “duly authorized legal
representative” includes such commonly
used designations as “administrator,”
“administratrix,” “executor,” and
“executrix,” as well as any less
commonly used terms for individuals
who may serve the same function.

PARTS 801 AND 803—[AMENDED]

Section 801.1 is amended by revising
paragraph (a)(2), § 801.11 is amended by
revising paragraph (d), and § 803.6 is
amended by adding paragraph (a)(5) to
read as follows:

§801.1 Definitions.

* * * * *

(a] * & *

(2) Entity. The term “entity” means
any natural person, corporation,
company, partnership, joint venture,
association, joint-stock company, trust,
estate of a deceased natural person,
foundation, fund, institution, society,
union, or club, whether incorporated or
not, wherever located and of whatever
citizenship, or any receiver, trustee in
bankruptcy or similar official or any
liquidating agent for any of the
foregoing, in his or her capacity as such;
or any joint venture or other corporation
which has not been formed but the
acquisition of the voting securities or
other interest in which, if already
formed, would require notification under
the act and these rules: Provided,
however, that the term “entity” shall not
include any foreign state, foreign
government, or agency thereof (other
than a corporation engaged in
commerce), nor the United States, any of
the States thereof, or any political
subdivision or agency of either (other
than a corporation engaged in
commerce).

* * * * *

§801.11 Annual net sales and total assets,

* * * * *

(d) No assets of any natural person or
of any estate of a deceased natural
person, other than investment assets,
voting securities and other income-
producing property, shall be included in
determining the total assets of a person,

§803.6 Certification.

[a) * kK

(5) In the case of the estate of a
deceased natural person, by any duly
authorized legal representative of such
estate.

* * * * *

2. Section 801.1(f): Conversion

The definition of “conversion” in
§ 801.1(f)(3) of the rules has been
broadened. The 1978 § 801.1(f)(3)
defined conversion as the exchange,
without the payment of additional
consideration, of voting securities, as
defined in § 801.1(f)(1), which do not
presently give the owner or holder the
right to vote for directors of the issuer,

for securities which entitle the owner or

holder to vote.

This definition proved to be too
narrow in that it covered only
exchanges of voting securities which do
not give the owner or holder a present
right to vote for directors, for voting
securities which do carry a present right
to vote. Occasionally, voting securities
are created which entitle the owner or
holder to vote for directors but which
are also convertible into other securities
with different voting rights. Under the
original definition, an exchange of this
type of security was not a conversion,
because before the exchange the
securities to be exchanged had voting
rights. As a result, such exchanges did
not fall within § 801.30 and its special
provisions. Section 801.30 applies to
certain transactions, including
conversions, in which the acquired
person may be hostile or indifferent to
the acquisition. To prevent the acquired
person from blocking the transaction by
refusing to comply with the Act's filing
requirements, this section provides that
the waiting period begins when the
acquiring person files.

The amended definition makes no
reference to the voting rights of the
securities before the exchange takes
place. Whether a transaction is a
conversion turns on whether it is the
exercise of a right inherent in the
ownership of any securities to exchange
them for other securities which have
present voting rights. The use of the
word “exercise" in the definition is
intended to distinguish conversion from
the automatic maturation of an inchoate

right, such as, for example, if preferred
shares become entitled to vote because
dividends are not paid. The new
definition also eliminates as
unnecessary all references to the
“payment of additional consideration.”

Conversions under the amended
definition which do not increase directly
ar indirectly the acquiring persons per
centum share of outstanding voting
securities of the issuer are, of course,
exempt from the notification and
waiting period requirements under
section 7A(c)(10) of the Act.

Comment 6 criticizes the amended
definition because it does not apply to
exchanges of securities issued by one
person which are convertible into voting
securities of an issuer included within a
different person. For example, suppose
A (included in person “A"} wishes to
dispose of its minority interest in the
voting securities of B (included in person
“B"} and A issues non-voting debentures
which may be exchanged for the
underlying B shares. The comment
asserts that since such an exchange is
not a conversion (because B is not an
entity included within A) it would not be
covered by § 801.30, and B could block
the transfer by refusing to file. The
comment proposes that “conversion” be
defined as the exercise of a right to
exchange securities for other securities
which give the holder the right to vote
for directors of any issuer.

The Commission has determined that
the suggested modification is
unnecessary. In the example above, the
holder of the non-voting debentures
issued by A may make a reportable
acquisition of B's voting securities when
it exchanges the debentures for the
voting securities of B held by A. Such an
exchange is covered by § 801.30(a)(5)
because it is an acquisition of voting
securities from a holder other than the
issuer. A hostile issuer in such a
transaction will therefore be in no better
position to interfere with such an
exchange than if the transaction was
considered a conversion. 1t should be
noted also that if the A debentures give
the owner or holder the right to vote the
underlying B shares prior to conversion,
any person proposing to acquire these
debentures may be required to observe
the filing and waiting period
requirements of the Act before doing so.
See the staff formal interpretation, June
2, 1981.

"Section 801.1 is amended by rev1smg
paragraph (f)(3) and examples 1 and 2
which follow paragraph (f)(3) and by
adding example 3 to read as follows:

§801.1 Definitions.

* * * * *
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(3) Conversion. The term “conversion”
means the exercise of a right inherent in
the ownership or holding of particular
voting securities to exchange such
securities for securities which presently
entitle the owner or holder to vote for
directors of the issuer or of any entity
included within the same person as the
issuer.

Examples: 1. The acquisition of convertible
debentures which are convertible into
common stock is an acquisition of “voting
securities.” However, § 802.31 exempts the
acquisition of such securities from the
requirements of the act, provided that they
have no present voting rights.

2. Options and warrants are also "voting
securities” for purposes of the act, because
they can be exchanged for securities with
present voting rights. Section 802.31 exempts
the acquisition of options and warrants as
well, since they do not themselves have
present voting rights and hence are .
convertible voting securities. Notification
may be required prior to exercising options
and warrants, however.

3. Assume that X has igsued preferred
shares which presently entitle the holder to
vote for directors of X, and that these shares
are convertible into common shares of X.
Because the preferred shares confer a present
right to vote for dirctors of X, they are *“voting
securities.” (See § 801.1(f}(1).) They are not
“convertible voting securities,” however,
because the definition of that term excludes
securities which confer a present right to vote
for directors of any entity. (See § 801.1(f)(2).)
Thus, an acquisition of these preferred shares
igsued by X would not be exempt as an
acquisition of “convertible voting securities.”
(See § 802.31.) If the criteria in § 7A(a) are
met, an acquisition of X's preferred shares
would be subject to the reporting and waiting
period requirements of the Act. Moreover, the
conversion of these preferred shares into
common shares of X would also be :
potentially reportable, since the holder would
be exercising a right to exchange particular
voting securities for different voting
securities having a present right to vote for
directors of the issuer. Because this exchange
would be a “conversion,” § 801.30 would
apply. (See § 801.30{a)(6).)

* * * * * .

3. Section 801.2: Acquiring and
Acquired Persons in Mergers and
Consolidations

Two of the most basic concepts in the
Act and the rules are those of acquiring
and acquired person. For example, the
size-of-transaction test in section
7A(a)(3) of the Act, which determines
whether a transaction is of a reportable
size, provides that an acquisition will be
reportable if the acquiring person will
bold (a} 15% or more of the voting
securities or assets of the acquired
person, or (b) an aggregate total amount
of the voting securities and assets of the
acquired person in excess of $15 million.
Similarly, many of the rules depend for
their application on whether the filing

party is an acquiring or acquired person.
In order to apply the provisions of the
Act and of the rules and to complete the
Notification and Report Form properly,
therefore, a filing party must determine
whether it is an acquiring or an acquired
person, or both.

The terms acquiring and acquired
person are defined, respectively, in
paragraphs (a} and (b) of § 801.2. An
acquiring person is “[any] person which,
as a result of an acquisition, will hold
voting securities or assets, either
directly or indirectly. . ..” and, for most
purposes, an acquired person is the one
“within which the entity whose assets or
voting securities are being acquired is
included. .. . " Paragraphs (c), (d), and
(e) of § 801.2 concern the application of
these concepts in specific
circumstances.

Amended paragraph 801.2(c) provides
that a person may be both an acquiring
and an acquired person in a single
trangaction. The amendment makes
clear that a person is both an acquiring
and an acquired person in a transaction
when it occupies both roles in separate
parts of the transaction. The example
following the paragraph illustrates such
a situation: “Corporation A (an entity
within the person *A") plans to transfer
certain of its assets to corporation B (an
entity within person “B"} in return for
voting securities of B.” With respect to
the transfer of assets, “B” is an
acquiring person and “A” is an acquired
person; with respect to the transfer of
voting securities, “A” is an acquiring
person and “B” is an acquired person. In
the transaction as a whole, therefore,
“A'" and “B" are hoth acquiring and

" acquired persons.

It should be noted that for purposes of
this section new § 801.2(c) distinguishes
between an acquisition and a
transaction. An acquisition is
characterized by the presence of only
one acquiring and one acquired person.
A transaction, as the word is used in
this section, is a set of one or more
related acquisitions which are
considered together for reporting
purposes. This distinction clarifies
paragraph (c) and its relationship to
paragraphs (a) and (b) of § 801.2.

New § 801.2(d) changes and clarifies
the treatment of mergers and
consolidations under the rules. The
amended paragraph is also more
consistent with other provisions of the
rules. The 1978 § 801.2(d) designated the
parties to all mergers and consolidations
as both acquiring and acquired persons.
This provision proved to be a significant
source of confusion since it called for
quite different treatment for similar
transactions. It also caused some
unnecessary reporting.

New paragraph (d)(1)(i) of § 801.2
states that mergers and consolidations
are subject to the Act and are to be
treated as acquisitions of voting
securities. Mergers and consolidations
have aspects of both acquisitions of
assets and acquisitions of voting
securities. The new rule eliminates the
ambiguity in the present treatment of
mergers and consolidations by opting to
treat mergers and consolidations in all
cases as involving an acquisition of
voting securities.

New paragraph (d)(1)(ii) sets up a
mechanism for determining the
acquiring party in mergers. Mergers are
governed by state corporate law. One
feature common to most, if not all, state
statutes is that documents which must
be filed with state authorities to
effectuate a merger will specify, among
other things, the participating
corporation which will survive the
transaction. This is the basis for
determining the acquiring party.In a
merger, the acquiring party is the
person, as defined by § 801.1(a), which
after consummation will include the
corporation designated the survivor in
filings made in accordance with state
law. Paragraph (d)(1)(ii) also provides
that the party so identified will be
deemed to have made an acquisition of
voting securities.

Paragraph (d)(2) completes the
analysis of mergers and consolidations
by enabling the parties to all such
transactions to determine whether they
are acquiring or acquired persons, or
both. A party is an acquiring person
under paragraph (d)(2)(i} if, as a result of
the transaction, it will hold assets or
voting securities it did not hold
previously. The acquiring party in a
merger, determined in accordance with
paragraph (d)(1)(ii) of this section, is
therefore the acquiring person in an
acquisition of voting securities. All other
parties to that acquisition are acquired
persons under paragraph (d)(2)(ii}
because, as a result of the acquisition,
the assets or voting securities of entities
included within them will be held by
another person.

The transfer of the consideration in
the acquisition just described is
analyzed separately and may itself
constitute a reportable acquisition. In
this acquisition, the acquiring and
acquired persons exchange roles.
Depending on the nature and amount of
this consideration, its acquisition may or
may not be reportable and may be an
acquisition of assets or of voting
securities. The analysis of the reporting
obligations of the parties with respect to
the acquisition of voting securities, and
the analysis of their obligation with
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respect to the acquisition involved in the
transfer of the consideration will
determine for the transaction taken as a
whole whether the parties must report
as acquiring persons, acquired persons,
or both. The analysis of mergers under
new § 801.2(d) will thus have the same
result as that of any other transaction
under § 801.2(c).

In a consolidation, the participants all
lose their preacquisition identities and
the resulting entity is new. Since
acquiring and acquired persons cannot
readily be identified in such
transactions, new § 801.2(d)(2){iii) -
designates all parties both acquiring and
acquired persons and new § 801.2(d)(1)
makes clear that such transactions shall
be treated as acquisitions of voting
securities. Under revised § 801.2(d),
then, a party is designated both an
acquiring and an acquired person only if
it occupies both roles in reportable
acquisitions involved in a merger or if it
is a party to a consolidation.

The examples following revised
§ 801.2(d) illustrate its application.
Example 1 illustrates a “triangular”
merger in which corporation A proposes
to acquire Y, a subsidiary of corporation
B, by merging Y into A’s own subsidiary,
X, which will survive. The consideration
for the acquired corporation is cash and
the voting securities of an unrelated
issuer, C. Since A" (the person of
which A is the ultimate parent entity)
will include the surviving corporation, X,
after the consummation of the
transaction, it is the acquiring person in
an acquisition of voting securities. Since
“B" is the person whose assets or voting
securities will be acquired, it is an
acquired person. But, since cash and the
securities of another person are not
considered assets of the person from
which they are acquired (see § 801.21),
the acquisition by B of the consideration
for Y from A is not separately
reportable. In the transaction as a
whole, therefore, “A” is an acquiring
person only and “B” an acquired person
only. "B” may have a separate reporting
obligation with respect to its acquisition
of the voting securities of C, however.

Example 2 illustrates the analysis of
similar transaction in which the
consideration for Y includes the voting
securities of the acquiring party, A. For
the same reasons, “A” is an acquiring
person and “B” is an acquired person. In
addition, “A” is an acquired person,
because its voting securities will be held
by another person as a result of the
transaction, and “B” is an acquiring
person with respect to those voting
securities. Since these voting securities
are less than 15% of the outstanding
voting securities of A and are worth less

than $15 million, however, the’
acquisition of them is not reportable.
“A" therefore still reports as an
acquiring person only and “B” as an
acquired person only. Example 3 shows
that the result is the same when B's
acquisition of the consideration for Y is
exempt. Example 4 shows a case in
which the consideration for Y is assets
the receipt of which is also a reportable
acquisition. In this transaction, “A” is
an acquiring and “B” an acquired person
in an acquisition of voting securities,
and “B" is an acquiring and “A" an
acquired person in an acquisition of
assets. Both will therefore report in both
capacities. Finally, example 5 illustrates
a consolidation in which all parties will
lose their separate legal identities as a
result of the transaction. In these
circumstances, all persons party to the
transaction report as both acquiring and
acquired persons.

Comment 3 points out that some State
corporate statutes permit a merger to be
effectuated by the filing of a certificate
of merger. See e.g., Del. Code Ann. tit. 8,
§ 251(c). The comment suggests that the
words “or certificate” be inserted in
§ 801.2(d)(1)(ii). Comment 6 suggests
that example 1 make clear that *B” may
have a separate reporting obligation
with respect to the voting securities of
C, which form part of the consideration
for A’s acquisition of Y. The
Commission has adopted both
suggestions.

Amended § 801.2(e) makes clear that
when the shareholder of an acquired
person acquires assets or voting
securities in exchange for its shares in
an acquired issuer, the acquisition is
separately subject to the Act.

Section 801.2 is amended by revising
paragraphs (c), (d), and (e) and by
adding examples 1-5 which follow
paragraph {d) to read as follows:

§801.2 Acquiring and acquired persons.

* * * * *

{c) For purposes of the act and these
rules, a person may be an acquiring
person and an acquired person with
respect to separate acquisitions which
comprige a single transaction.

. (d)(1)(i) Mergers and consolidations
are transactions subject to the act and
shall be treated as acquisitions of voting
securities.

(ii) In a merger, the person which,
after consummation, will include the
corporation in existence prior to
consummation which is designated as
the surviving corporation in the plan,
agreement, or certificate of merger
required to be filed with state
authorities to effectuate the transaction

shall be deemed to have made an
acquisition of voting securities.

(2)(i) Any person party to a merger or
consolidation is an acquiring person if,
as a result of the transaction, such
person will hold any assets or voting
securities which it did not hold prior to
the transaction.

{ii) Any person party o a merger or
consolidation is an acquired person if,
as a result of the transaction, the assets
or voting securities of any entity
included within such person will be held
by any other person. :

(iii) All persons party to a transaction
as a result of which all parties will lose
their separate pre-acquisition identities
shall be both acquiring and acquired
persons.

Examples: 1. Corporation A (the ultimate
parent entity included within person “A")
proposes to acquire Y, a wholly-owned
subsidiary of B {the ultimate parent entity
included within person “B"). The transaction
is to be carried out by merging Y into X, a
wholly-owned subsidiary of A, with X
surviving, and by distributing the assets of X
to B, the only shareholder of Y. The assets of
X consist solely of cash and the voting
securities of C, an entity unrelated to “A” or
“B”. Since X is designated the surviving
corporation in the plan or agreement of
merger or consolidation and since X will be
included in “A” after consummation of the
transaction, “A" will be deemed to have
made an acquisition of voting securities. In
this acquisition, A" is an acquiring person
because it will hold assets or voting
securities it did not hold prior to the
transaction, and “B” is an acquired person
because the assets or the voting securities of
an entity previously included within it will be
held by A as a result of the acquisition. B will
hold the cash and voting securities of C as a
result of the transaction, but since § 801.21
applies, this acquisition is not reportable. "A”
is therefore an acquiring person only, and “B”
is an acquired person only. “B” may,
however, have a separate reporting
obligation as an acquiring person in a
separate transaction involving the voting
securities of C.

2. In the above example, suppose the
consideration for Y consists of $8 million
worth of the voting securities of A,
constituting less than 15% of A’s outstanding
voting securities. With regard to the transfer
of this consideration, “B” is an acquiring
person because it will hold voting securities it
did not previously hold, and “A" is an
acquired person because its voting securities
will be held by B. Since these voting
securities are worth less than $15 million and
constitute less than 15% of the outstanding
voting securities of A, however, the
acquisition of these securities is not
reportable. *A” will therefore report as an
acquiring person only and “B" as an acquired
person only.

3. In the above example, suppose the
consideration for Y is 50% of the voting
securities of Z, a wholly-owned subsidiary of
A which, together with all entities it controls,
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has annual net sales and total assets of less
then $25 million. Suppose also that the value
of these securities is less than $15 million.
Since the acquisition of the voting securities
of Z is exempt under the minimum dollar
value exemption in § 802.20, “A" will report
in this transaction as an acquiring person
only and “B” as an acquired person only.

4, In the above example, suppose that, as
consideration for Y, A transfers to B a
manufacturing plant valued at $16 million.
“B” is thus an acquiring person and “A” an
acquired person in a reportable acquisition of
assets.”A"” and “B" will each report as both
an acquiring and an acquired person in th/is
transaction because each occupies each*role
in a reportable acquisition.

5. Corporations A (the ultimate parent
entity in person “A"} and B (the ultimate
parent entity in person “B") propose to
consolidate into C, a newly formed
corporation. All shareholders of A and B will
receive shares of C, and both A and B will
lose their separate pre-acquisition identities.
“A” and “B" are both acquiring and acquired
persons because they are parties to a
transaction in which all parties lose their
separate pre-acquisition identities.

(e) Whenever voting securities or
assets are to be acquired from an
acquiring person in connection with an
acquisition, the acquisition of voting
securities or assets shall be separately
subject to the act.

* * * * *

4. Section 801.4: Secondary
Acquisitions in Tender Offers and in
Mergers and Consolidations

The term “secondary acquisition” is
defined in § 801.4(a) of the rules as an
acquisition in which the acquiring
person, by obtaining control of an issuer
holding voting securities of another
issuer which it does not control,
becomes the holder of the latter issuer’s
voting securities. .

The 1978 § 801.4 did not make specia
provisions for cases where the primary
acquisition is a tender offer. Since such
transactions have different waiting
period requirements under the Act and
rules, the presence of a secondary
acquisition could interfere with the
consummation of the primary
transaction under the old rule where the
latter was a tender offer. New § 801.4(c)
provides that when a tender offer results
in a reportable secondary acquisition,
the same waiting period requirements
applicable to the primary acquisition
shall also be applicable to the
secondary acquisition. For example, if
the primary acquisition is a cash tender
offer which has a 15-day waiting period,
the waiting period for a secondary
acquisition will also be 15 days. If
second requests are issued in
connection with the secondary
acquisition when the primary
acquisition is a cash tender offer, the

waiting period for the secondary
acquisition will expire 10 days after the
response of the acquiring person has
been received, the same as if requests
had been issued in connection with the
cash tender offer. Thus, when the
primary acquisition is a tender offer and
one or more requests for additional
information are made in connection with
the resulting secondary acquisition, a
response by the acquiring person will
cause the waiting period for the
secondary acquisition to begin running
again. A second request directed to the
acquired person in such a secondary
acquisition will not affect the running of
the waiting period in that transaction.

In many instances, this change will
eliminate the possibility that a
reportable secondary acquisition will
interfere with the consummation of the
primary transaction. In some cases,
however, interference could still occur.
Under new § 801.4(c), the end of the
waiting period for a secondary
acquisition will coincide with that of the
primary acquisition only if the acquiring
person files for both at the same time.
The presence of a secondary acquisition
can thus still affect consummation of the
primary acquisition if, for example, the
acquiring person only learns that it will
be making a reportable secondary
acquisition after it has filed for the
primary transaction.

Because of this possibility, the
acquired firm in a hostile takeover may
be able to exercise favoritism among
potential suitors. The hostile target may
be able to confer an advantage on one
acquiror by informing it of all potential
secondary acquisitions while
withholding the information from other
suitors.

Comment 4 suggests two ways of
dealing with these problems. First, the
comment recommends that acquired
persons in acquisitions covered by
§ 801.30, i.e., those in which the target
may be hostile, be required to disclose
potential secondary acquisitions to each
acquiring person. Alternatively, the
comment suggests that if the acquiring
person discovers unknown, reportable
secondary acquisitions it be allowed to
consummate the primary acquisition,
provided that the acquiring person
exercises no control over the stock
involved in the secondary acquisition
and immediately puts it into escrow
until all waiting periods relating to the
secondary acquisition have expired.

Although these proposals may have
merit, the Commission cannot endorse
them without further analysis and
comment. The notice by the acquired
person of potential secondary
acquisitions, for example, may in
practice be burdensome'on acquired

persons and may not always be
workable. The structure of any escrow
provision will also have to be worked
out very carefully. In addition, it would
be desirable to subject any additional
change in this sensitive area to public
comment. For these reasons, the
Commission has decided to promulgate
the original change at this time, while it
continues to consider the
appropriateness of further revisions.

Since the application of the rule
covering secondary acquisitions in the
area of mergers and consolidations is
somewhat complex, the Commission has
added examples 4, 5, and 6 to § 801.4 to
illustrate the treatment of secondary
acquisitions in these contexts. Example
4 shows that when the acquiring person
in a merger is an acquiring person only,
it may have to report minority holdings
of the acquired issuer as secondary
acquisitions. Even when both parties to
a merger are both acquiring and
acquired persons, example 5 illustrates
that each acquiring person must
consider only the minority holdings of
issuers it will control as a result of the
transaction as potential secondary
acquisitions. Finally, example 6
indicates that in a consolidation each
party must regard minority holdings of
all other parties as potential secondary
acquisitions.

Section 801.4 is amended by adding
examples 4, 5, and 6 following
paragraph (b) and by adding paragraph
(c) to read as follows:

§801.4 Secondary acquisitions.

* * * * *

(b) x Kk *

Examples: *

4. In the previous examples, assume A's.
acquisition of B is accomplished by merging B
into A's subsidiary, S, and S is designated the
surviving corporation. B's voting securities
are cancelled, and B's shareholders are to
receive cash in return. Since S is designated
the surviving corporation and A will control S
and also hold assets or voting securities it did
not hold previously, “A" is an acquiring
person in an acquisition of voting securities
by virtue of §§ 801.2 (d)(1)(ii) and (d){2)(i). A
will be deemed to have acquired control of B,
and A's resulting acquisition of the voting
securities of X is a secondary acquisition.
Since cash, the only consideration paid for
the voting securities of B, is not considered
an asset of the person from which it is
acquired, by virtue of § 801.2(d)(2) “A" is an
acquiring person only. The acquisition of the
minority holding of B in X is therefore a
secondary acquisition by “A,” but since “B”
is an acquired person only, “B" is not deemed
to make any secondary acquisition ir/this
transaction.

5. In example 4 above, suppose the
consideration paid by A for the acquisition of
B is $20 million worth of the voting securities
of A. By virtue of § 801.2(d)(2), “A™ and “B"

' *
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are each both acquiring and acquired
persons. A will still be deemed to have
acquired control of B, and therefore the
resulting acquisition of the voting securities
of X is a secondary acquisition. Although “B"
is now also an acquiring person, unless B
gains control of A in the transaction, B still
makes no secondary acquisitions of stock
held by A. If the consideration paid by A is
the voting securities of one of A's
subsidiaries and B thereby gains control of
that subsidiary, B will make secondary
acquisitions of any minority holdings of that
subsidiary. N

6. Assume that A and B propose through
consolidation to create a new corporation, C,
and that both A and B will lose their
corporate identities as a result. Since no
participating corporation in existence prior to
consummation is the designated surviving
corporation, “A" and “B” are each both
acquiring and acquired persons by virtue of
§ 801.2(d)(2)(iii). The acquisition of the
minority holdings of entities within each are
therefore potential secondary acquisitions by
the other.

(c}) Where the primary acquisition is—
(1) a cash tender offer, the waiting
period procedures established for cash
tender offers pursuant to sections 7A(a)
and 7A(e) of the act shall be applicable
to both the primary acquisition and the

secondary acquisition; (2) a non-cash
tender offer, the waiting period
procedures established for tender offers
pursuant to section 7A(e)(2} of the act
shall be applicable to both the primary
acquisition and the secondary
acquisition.

5. Section 801.33: Acceptance for
Payment Is the Consummation of an
Acquisition

New § 801.33 states that the
acceptance for payment of voting
securities tendered in a tender offer is
the consummation of an acquisition
under the Act. The term “acceptance for
payment” denotes the final stage in a
tender offer. At this point, the offeror
decides whether to accept any, some, or
all of the tendered shares and obtains
an unconditional right to the accepted
shares while becoming legally
committed to pay the tendering
shareholders for them. When a tender
offer is of a reportable size and the offer
ends during the waiting period, it might
appear that the offeror could accept
some or all tendered shares for payment
without violating the Act on the premise
that the acquisition would not be
consummated if the shares were left in
the depository until the waiting period
ends or is terminated. By stating that
acceptance for payment is the
consummation of an acquisition, the
new rule makes clear that the offeror
cannot, either during or after expiration
of the offer, accept for payment shares
which will trigger the requirements of

the Act unless the reporting and waiting
period requirements have already been
complied with.

The offeror may, of course, accept any
tendered shares for payment, without
complying with the Act, so long as these
shares, when added to its prior holdings,
do not reach or exceed a new reporting
threshold. (See § 801.1(h).) As pointed
out by comment 6, the offeror may also
accept shares for payment, the
acquisition of which is exempt under the
Act or these rules.

Section 801.33 is added to read as
follows:

§801.33 Consummation of an acquisition
by acceptance of tendered shares of
payment.

The acceptance for payment of any
shares tendered in a tender offer is the
consummation of an acquisition of thoge

~ shares within the meaning of the act.

6. Section 801.40: Determination of the
Assets of a Joint Venture or Other
Corporation for the Purpose of Applying
Certain Exemptions

Amended § 801.40(c) clarifies the
application of certain exemptions to the
formation of a joint venture or other new
corporation. Section 801.40 establishes
the manner in which the reporting
requirements of the Act will be applied
to the formation of a joint venture or
other corporation. This section analyzes
the transaction by which a joint venture
ar ather corporation is formed as
acquisitions of the voting securities of
the new corporation by two or more
contributors. To be reportable, the
acquisition by a particular contributor
must meet the size criteria of the Act.
The assets of the joint venture or other
corporation (the acquired person) for
purposes of the size of person test are -
determined in accordance with a special
assets test set out in § 801.40(c). This
test requires the inclusion of not only
those assets which would appear on a
balance sheet but also assets which any
person contributing to the formation of
the joint venture corporation has agreed
to transfer or for which agreements have
been obtained by the joint venture to
acquire at any time. The assets of the
joint venture corporation at the time of
its formation also include any amount of
credit which any contributor has agreed
to extend and any obligation of the joint
venture corporation which any
contributor has agreed to guarantee.

Three exemptions, §§ 802.20(b),
802.50(b)(1), and 802.51(b), depend for
their application on a test which is
similar to the size-of-person test. Section
802.20(b) exempts certain transactions
in which the acquiring person would not
acquire control of an issuer with annual

net sales or total assets of $25 million or
more. Section 802.50{b)(1) exempts an
acquisition of voting securities of a
foreign issuer if the issuer does not hold
assets located in the United States
valued at $15 million or more. Section
802.51(b) exempts an acquisition of
voting securities by a foreign person if
the acquisition will not confer control of
an issuer with United States assets
valued at $15 million or more or a
United States issuer with annual net
sales or total assets of $25 million or
more. Amended § 801.40(c) makes
explicit that its provisions are to be used
in determining the assets of a joint
venture or other corporation for
purposes of determining whether these
exemptions apply to its formation. This
proposed change incorporates into the
language of the rule the position already
taken by the Commission in the
Statement of Basis and Purpose to 1978
§ 802.20, which says that § 801.40(c) is
used to apply the minimum dollar value
exemption in these contexts. See 43 FR
33491. ,

Comment 5 suggests that the language
of the proposed change is too broad and,
as a result, could produce undesirable
consequences. In particular, Section
802.50(b){1) exempts acquisitions by a
United States person of voting securities
of a foreign issuer which does not hold
assets located in the United States
(exclusive of investment assets and the
voting and non-voting securities of a
person) valued at $15 million or more.
The comment points out that § 801.40(c)
as amended could lead to the conclusion
that the formation of a foreign joint
venture corporation is reportable if it
has a loan guarantee by a United States
contributor and this is its only contact
with United States commerce. This
result follows because the loan
guarantee is an asset of the joint venture,
corporation according to § 801.40(c) and
is arguably located in the United States.

This problem arises because
commitments of credit and loan
guarantees are counted as assets only in
the special circumstances of the
formation of a new joint venture
corporation. They would not ordinarily
appear as assets on a person's balance
sheet, and so would not affect the
applicability of the exemptions in
§§ 802.50 and 802.51. While loan
commitments and loan guarantees are
important for determining the size of the
newly formed corporation, they are not
relevant to that corporation’s nexus with
United States commerce, which is a
significant element of the exemptions
provided in §$ 802.50 and 802.51. The
Commission has therefore amended
§§ 802.50 and 802.51 to eliminate loan
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commitments and loan guarantees from
the assets to be included in applying
those exemptions. These changes are set
forth in item 10 below, with other
changes in §§ 802.50 and 802.51.

Section 801.40 is amended by revising
paragraph {c) to read as follows:

§ 801.40 Formation of a joint venture or
other corporation.

* * * * *

(c) For purposes of paragraph (b} of
this section and determining whether
any exemptions provided by the act and
these rules apply to its formation, the
assets of the joint venture or other
corporation shall include:

(1) All assets which any person
contributing to the formation of the joint
venture or other corporation has agreed
to transfer or for which agreements have
been secured for the joint venture or
other corporation to obtain at any time,
whether or not such person is sybject to
the requirements of the act; and

(2) Any amount of credit or any
obligations of the joint venture or other
corporation which any person
contributing to the formation has agreed
to extend or guarantee, at any time.

* * * * *

7. Section 802.6: Exemption for
Transactions Requiring Approval by the
Civil Aeronautics Board

Certain transactions involving the
acquisition or consolidation of control of
air carriers or persons substantially
engaged in the business of aeronuatics
require approval by the Civil
Aeronautics Board (“CAB"} prior to
consummation. 49 U.S.C. 1378. New
§ 802.6(b) would provide a partial
exemption for these acquisitions, since
the enforcement agencies can evaluate
the aeronautical aspects of these
transactions in proceedings before the
CAB. The Justice Department has
authority to intervene in cases before
the CAB and may also take other legal
action independent of the proceedings

- before the Board. While the Commission
does not have independent jurisdiction
over regulated air carriers, it is also
authorized to intervene before the
Board. As intervenors, both agencies
can avail themselves of the discovery
procedures provided by the Board's
rules of practice to obtain the
information necessary to perform an
antitrust analysis of the aeronautical
aspects of an acquisition. With respect
to these aspects, therefore, the agencies
do not need the waiting periods or the
full reporting requirements of the Act.

New § 802.6(b) exempts those portions
of CAB approved transactions involving
the businesses of aeronautics or air
transportation so long as the parties

provide the Federal Trade Commission
and the Department of Justice with
copies of all information and
documentary materials submitted to the
CAB. In the original proposal, notice to
the Commission was not required
because the Commission lacks
jurisdiction over regulated air carriers.
However, the Commission can intervene
before the CAB and present its views on

" the competitive significance of the

proposed merger. Further, the
Commission has a statutory obligation
to administer the premerger notification
program and to monitor compliance with
the Act. These responsibilities cannot be
carried out adequately unless the
Commission receives filings for all
transactions required to be reported
under the Act. Since the burden of
supplying the Commission with a
duplicate filing is small, the rule has
been changed to require filings with
both the Assistant Attorney General and
the Commission, as is required for all
other filings.

Where the acquired person is
involved in both aeronautic and non-
aeronautic buginesses the entire
transaction may not be exempt if the
value of the non-aeronautic business
which is acquired meets the size of
transaction test and the acquisition is
not otherwise exempt. In particular,
under new § 802.6(b)(2), if the
transaction is an acquisition of assets,
the non-aeronautic portion of the -
transaction must be reported if that
portion is not exempt under the other
provisions of the Act and rules.
Similarly, if the transaction is an
acquisition of voting securities, or is
treated as such under the rules, the non-
aeronautic portion of the transaction
must be reported if the value of the
voting securities exceeds $15 million
and if the non-aeronautic portion of the
transaction is not exempt under the
other provisions of the Act and rules.
These limitations are necessary because
the CAB has jurisdiction over only that
part of the transaction involving air
transportation or aeronautics. The
antitrust agencies must still review the
non-aeronautic part of the transaction if
it is not otherwise exempt.

As originally porposed, new $.802.6(b)
provided no exemption at all for
transactions involving both aeronautic
and non-aeronautic businesses if both
parties to the transaction had non-
aeronautic sales or revenues greater
than $10 million. Comment 3 suggests
that the $10 million threshold for non-
aeronautic businesses is too low, since,
according to the comment, a competitive
overlap this small is insignificant for
substantive antitrust purposes. The
comment recommends that the proposed

rule simply follow the approach taken in
the other exemptions in the rules. While
the Commission does not believe that a
competitive overlap of this size is
generally insignificant, the Commission
agrees this exemption should parallel
the other exemptions in the rules.
Accordingly, the Commission has
restyled the rule so that the non-
aeronautic part of the transaction will
essentially be treated as a separate
acquisition, with all existing exemptions
applicable to that part of the
transaction.

To accomplish this, the rule has been
divided into two subsections—(b)(1) and
(b)(2)—and subsection (b)(1) has been
added to the exemptions listed in
§ 801.15(a)(2).

Subsection (b)(1) generally retains the
language of the original proposal. Thus,
subject to the provisions of subsection
{b)(2), if a merger'is subject to CAB
approval it is exempt if copies of all
information and documeritary material
filed with the CAB are
contemporaneously filed with both
agencies. N

Subsection (b)(2) treats mergers
involving air carriers with one or more
non-aeronautics businesses differently
than the original proposal. Under new
subsection (b){2}, the acquired person's
non-aeronautics business or businesses
are treated as assets to be purchased by
the acquiring person. If the purchase of
these assets is not exempt under some
other provision of the rules it must be
reported. Where the transaction is
structured as a merger, consolidation or
acquisition of voting securities the
parties must still treat the acquisition of
the acquired person’s non-aeronautic
business or businesses as an acquisition
of assets: To determine the value of the
assets to be acquired see § 801.10(b).
Since all acquisitions of non-aeronautic
businesses are deemed acquisitions of
assets, the aggregation rule set forth in
§801.13(b) will apply to successive
acquisitions between the same acquiring
and acquired persons. For the same
reason, the rule for aggregating
acquisitions of voting securities and
acquisitions of assets set forth in
§ 801.14 would not apply.

Where a transaction requiring CAB
approval is an acquisition of voting
securities, or is treated as such under -
the rules, new § 802.6(b)(2)(ii) eliminates
any reporting obligation with respect to
the non-aeronautic part of the
transaction if the value of the voting
securities acquired is less than $15
million. Conversely, if the acquiring
person will hold voting securities of the
acquired person valued at $15 million or
more, § 802.6(b)(2)(ii) requires the
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acquiring person to treat the entire non-
aeronautic business or businesses of the
acquired issuer (and all entities it
controls) as assets held as a result of the
acquisition. The acquisition will then be
reportable (assuming no other
exemption applies) if the non-aeronautic
business or businesses acquired are
valued at $15 million or more.

Comment 6 states that the CAB has no
jurisdiction over acquisitions of less
than 10% of the voting securities of a
person engaged in aeronautics and air-
transportation. It is thus possible for an
acquisition of less than 10% to be
subject to the reporting and waiting
period requirements of the Act, while a
larger acquisition would be exempt. The
comment finds this result anomalous
and proposes an exemption for
acquisitions of less than 10% of such a
person. The Commission believes that
such an exemption would be
inappropriate. The new exemption in
§ 802.6(b) for CAB-reviewed
acquisitions is justified by the fact that
both the CAB and the antitrust agencies
canreview the antitrust implications of
such acquisitions without premerger
filings. To exempt acquisitions not so
reviewed and not covered by any other
exemptions would be contrary to the
purposes of the Act.

Transactions subject to new § 802.6(b)
should be reported to the antitrust
agencies as follows. If some or all of the

. transaction is exempt under
§ 802.8(b){1), and no part of the
transaction is reportable because of
§ 802.6(b)(2), then to secure the
exemption under §802.6(b)(1), all copies
of the materials filed with the CAB must
be contemporaneously filed with both
antitrust agencies. If part of the
transaction is exempt under
§ 802.6(b)(1), but part must be reported
because of § 802.6(b)(2), then parties
must still provide copies of all .
information and documentary material
filed with the CAB. In addition,
however, under §803.2(c)(2) they may
respond to certain parts of the Form
(items 5, 7, 8 and 9 and the appendix) by
providing information only with respect
to their non-aeronautic business or
businesses.

Existing § 802.6 has been redesignated
as §802.6(a) and new § 802.6(b}) and an
example following paragraph (b) have
been added as follows. In addition, in
§ 802.53 the reference to “'§ 802.6" is
changed to read “§ 802.6(a) and § 801.15
is amended by revising paragraph (a)(2)
to read as follows:

§802.6 Federal agency approval.

* * * * *

(b) (1) Except as provided in
§ 802.6(b)(2), any transaction which

requires approval by the Civil
Aeronautics Board prior to
consummation, pursuant to section 408
of the Federal Aviation Act, 49 U.S.C.
1378, shall be exempt from the
requirements of the act if copies of all
information and documentary material
filed with the Civil Aeronautics Board
are contemporaneously filed with the
Federal Trade Commission and the
Assistant Attorney General.

{2) The following will be considered
assets held as a result of an acquisition
requiring approval by the Civil
Aeronautics Board pursuant to section
408 of the Federal Aviation Act, and
such assets will not be exempt under
§ 802.6(b)(1):

(i) if the transaction is an acquisition
of assets, the assets which are engaged
in a business or businesses other than
aeronautics or air transportation as
defined in section 101 of the Federal
Aviation Act, 49 U.S.C. 1301;

(ii) if the transaction is an acquisition
of voting securities, or is treated under
the rules as an acquisition of voting -
securities, and the acquiring person will,
as a result of the acquisition, hold voting
securities of the acquired person valued
in excess of $15 million, the business or
businesses of the acquired issuer (and

‘all entities which it controls) which are

not engaged in aeronautics or air
transportation as defined in section 101
of the Federal Aviation Act, 49 U.S.C.
1301.

Example: Assume that A (an entity
included within person “A") proposes to
acquire voting securities of B (an entity
included within person “B"} for $100 million.
A and B are both air carriers who meet the
size-of-person test, but B also owns a
commercial data processing business located
in the United States with a value of $30
million. Assume that this transaction requires
CAB approval under 49 U.S.C. 1378. Since the
acquired person has a business other than
aeronautics or air transportation, the parties
must report under § 802.8{b){2) because the
parties meet the size-of-person test, no other
exemption applies to the acquisition of the
data processing business, and the acquisition
of the non-aeronautic business is deemed to
be an acquisition of assets valued at $30
million.

§801.15 Aggregation of voting securities
and assets the acquisition of which was
exempt.

* * * * *

(a) * k& .

(2) Sections 802.8(b)(1), 802.8, 802.31,
802.50(a)(1), 802.51(a), 802.52, 802.53,
802.63, and 802.70;

* * * * *

8. Section 802.8: Exemption for
Acquisitions Involving Insured Banks or
Other Financial Institutions

New § 802.8(b) exempts acquisitions
subject to the approval of federal
regulatory agencies pursuant to the
Change in Bank Control Act and the
Change in Savings and Loan Control Act
if copies of all information and
documentary material filed with the
regulatory agency are filed with the
Federal Trade Commission and the
Assistant Attorney General at least 30
days prior to consummation of the
transaction.

Section 7A{c)(7) of the Act completely
exempts from reporting and waiting
period requirements “transactions
which require agency approval under
section 18(c) of the Federal Deposit
Insurance Act (12 U.S.C. 1828(c)), or
section 3 of the Bank Holding Company
Act of 1956 (12 U.S.C. 1842).”
Subsequent to passage of the Act and
the promulgation of the original rules,
Congress passed the Financial
Institutions Regulatory and Interest Rate
Control Act of 1978, Pub. L. 95-630, 92
Stat. 3683, Titles VI and VII, which are
known respectively as.the Change in
Bank Control Act and the Change in
Savings and Loan Control Act. These
Acts apply to other transactions
involving regulated financial institutions
and thus broaden the approval
requirements imposed on banks and
savings and loan holding companies by
the statutes cited in section 7A(c)(7).
Under these Acts, all persons
contemplating acquisitions of banks or
savings and loans must now notify the
appropriate regulatory agency 60 days
prior to consummation and provide it
with specified information. See 12 U.S.C.
1817(j)(8); 12 U.S.C. 1730(q)(6).

The exemption provided for this
broader category of transactions by
§ 802.8(b) is a qualified one, however,
patterned after the exemption provided
in section 7A(c)(8). As originally
proposed, it would have allowed the
submission of an index of documents in
lieu of copies of all documents, as
permitted by § 802.6. Experience with
procedures under the new regulatory
statutes covered by § 802.8(b), however,
has shown that the appropriate
regulatory agency cannot always
forward the material submitted quickly
enough to the Department of Justice to
allow adequate opportunity for review.
Therefore, the new rule does not permit
an index to be submitted in lieu of
copies. In addition, the rule as proposed
would have required parties 1o file
copies of documents with the
Department of Justice only. No notice to

HeinOnline -- 48 Fed. Reg. 34435 1983



34436

Federal Register / Vol.

48, No. 147 [ Friday, July 29, 1983 / Rules and Regulations

the Commission was required because
the Commission lacks jurisdiction over
banks and savings and loan
associations, The Commission, however,
has a statutory obligation to administer
the premerger notification program and
to monitor compliance with the Act.
These responsibilities cannot be carried
out adequately unless the Commission
receives filings for all transactions
required to be reported under the Act.
Since the burden of supplying a
duplicate filing to the Commission is
small, the rule has been changed to
require filings with both the Assistant
Attorney General and the Commission,
as is required for all other filings,

New § 802.8(b)(2) exempts a covered
acquisition from all requirements of the
Act, including the filing requirements, if
the appropriate regulatory agency finds
that its approval is necessary to prevent
the failure of one of the financial
institutions involved. This provision is
designed to cover situations in which
the approving agency must act quickly
to prevent the collapse of a bank or
other institution, and mirrors a provision
in 1978 § 802.8 (redesignated § 802.8(a)).

Section 802.8 is redesignated § 802.8
(a) and paragraph (b} is added to read
as follows:

§802.8 Certain supervisory acquisitions.
* * * * *

(b)(1) A merger, consolidation,
purchase of assets, or acquisition which
requires agency approval under 12
U.S.C. 1817(j) or 12 U.S.C. 1730(q) shall
be exempt from the requirements of the
act if copies of all information and
documentary materials filed with any
such agency are contemporaneously
filed with the Federal Trade
Commission and the Assistant Attorney
General at least 30 days prior to
consummation of the proposed
acquisition.

(2) A transaction described in
paragraph (b)(1) of this section shall be
exempt from the requirements of the act,
including specifically the filing
requirement, if the agency whose
approval is required finds that approval
of such transaction is necessary to
prevent the probable failure of one of
the institutions involved.

9. Section 802.42: Partial Exemption for
Acquisitions in Connection With the
Formation of Certain Joint Ventures or
Other Corporations

New § 802.42 partially exempts
contributors to the formation of joint
venture corporations in cases where
other contributors are entirely exempt
under section 7A(c)(8) of the Act. Under
§ 801.40 of the rules, the formation of a
joint venture or other corporation is

analyzed as an acquisition of the voting
securities of the newly-formed
corporation by each contributor, and
each contributor must determine
whether its acquistion is reportable
under the Act. In the case of the
formation of a joint venture corporation
in which one participant is exempt
under section 7A{c)(8) but another
participant is not, the non-exempt
participant was required to file under
the 1978 rules if its acquisition of the
voting securities of the joint venture
corporation met the size criteria of the
Act and was not otherwise exempt.
Since contributors exempted by section
7A(c)(8) submit information and
documents relating to the formation of a
joint venture corporation to the
enforcement agencies, the Commission
has determined that other participants
need not be required to make an initial
premerger notification filing.

This exemption is limited to the filing
of a Notification and Report Form. In
addition, in lieu of the Form, § 802.42(a)
requires the party to submit an affidavit
claiming this exemption and attesting to
a good faith intention of going forward
with the transaction. Section 802.42(b)
states that the party remains subject to
all other provisions of the Act and the
rules. The submission of the affidavit
thus initiates a 30-day waiting period.
During this period, the Commission or
the Assistant Attorney General may
issue a request for additional
information or documentary material to
any non-exempt party to the acquisition,
and such a request will extend the
waiting period until 20 days after a
response is received.

Comment 2 expresses a concern that
the exemption from filing created by
§ 802.42 may negate the exemption in
§ 802.41 for the joint venture or other
corporation at the time of its formation.
If the exemption in § 802.41 were
conditioned on filing being made by one
or more contributors to the formation of
the joint venture corporation, an
exemption for contributors might imply
a filing obligation for the joint venture
corporation. The exemption for the joint
venture or other corporation at the time
of its formation is not so conditioned,
however, and is unaffected by whether
or not any of the contributors are
subject to a filing requirement.

Section 802.42 is added to read as
follows:

§ 802.42 Partial exemption for acquisitions
in connection with the formation of certain
joint ventures or other corporations.

(a) Whenever one or more of the
contributors in the formation of a joint
venture or other corporation which
otherwise would be subject to the

requirements of the act by reason of

" § 801.40 are exempt from these

requirements under section 7A(c}(8), any
other contributor in the formation which
is subject to the act and not exempt
under section 7A(c)(8) need not file a
Notification and Report Form, provided
that no less than 30 days prior to the
date of consummation any such
contributor claiming this exemption has
submitted an affidavit to the Federal
Trade Commission and to the Assistant
Attorney General stating its good faith
intention to make the proposed
acquisition and asserting the
applicability of this exemption.

{b) Persons relieved of the
requirement to file a Notification and
Report Form pursuant to paragraph (a)
of this section remain subject to all
other provisions of the act and these
rules.

10. Sections 802.50 and 802.51:
Acquisitions of and by Foreign Persons

Two changes have been made in
§§ 802.50 and 802.51 which exempt,
respectively, certain acquisitions of and
by foreign persons. First, the minimum
amount of contact with United States
commerce necessary for a transaction to
be reportable has been raised. These
amounts now coincide with those in
amended § 802.20. See 44 FR 60781
(November 21, 1979). Specifically,

§ 802.50(a) now exempts acquisitions by
a United States person of foreign assets
unless sales in or into the United States
of $25 million or more are attributable to
such assets. New § 802.50(b) exempts
acquisitions by a United States person
of a foreign issuer unless the foreign
issuer (or an entity controlled by it)
holds assets located in the United States
with an aggregate book value of $15
million or more, or had sales in or into
the United States of $25 million or more
in its most recent fiscal year. Amended
§ 802.51(b) exempts an acquisition by a
foreign person of a foreign issuer which
does not confer control of an issuer with
assets located in the United States with
an aggregate book value of $15 million
or more, or confer control of a United
States issuer with annual net sales or
total assets of $25 million or more.
Finally, new § 802.51(c) exempts
acquisitions by a foreign person of
assets located in the United States
valued at less than $15 million. Three of
the examples to §§ 802.50 and 802.51
have been changed to reflect these new
levels.

The second c