




















provide the Commission-approved Acquirer or the

Proposed Acquirer with the Product Employee

Information related to the APDO Core Employees. 

Failure by Respondents to provide the Product Employee

Information for any relevant employee within the time

provided herein shall extend the APDO Access Period

with respect to that employee in an amount equal to the

delay.

H. Respondents shall:

1. during the APDO Access Period, not interfere with the

hiring or employing by the Commission-approved

Acquirer of the APDO Core Employees, and remove any

impediments within the control of Respondents that may

deter these employees from accepting employment with

the Commission-approved Acquirer, including, but not

limited to, any noncompete or nondisclosure provisions

of employment or other contracts with Respondents that

would affect the ability or incentive of those individuals

to be employed by the Commission-approved Acquirer. 

In addition, Respondents shall not make any counteroffer

to an APDO Core Employee who receives a written offer

of employment from the Commission-approved Acquirer;

provided, however, that this Paragraph IV.H.1 shall not

prohibit the Respondents from making offers of employment to

or employing any APDO Core Employee during the APDO

Access Period where the Commission-approved Acquirer has

notified the respondents in writing that the Commission-

approved Acquirer does not intend to make an offer of

employment to that employee;

provided further that if the Respondents notify the

Commission-approved Acquirer in writing of their desire to

make an offer of employment to a particular APDO Core

Employee and the Commission-approved Acquirer does not
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make an offer of employment to that employee within twenty

(20) days of the date the Commission-approved Acquirer

receives such notice, the Respondents may make an offer of

employment to that employee;

2. until the Closing Date, provide all APDO Core

Employees with reasonable financial incentives to

continue in their positions and to market and promote the

APDO Products consistent with past practices and/or as

may be necessary to preserve the marketability, viability

and competitiveness of the APDO Products and to ensure

successful execution of the pre-Acquisition marketing

plans related to the APDO Products.  Such incentives

shall include a continuation of all employee compensation

and benefits offered by Respondents until the Closing

Date for the divestiture of the APDO Assets has occurred,

including regularly scheduled raises, bonuses, and vesting

of pension benefits (as permitted by Law);

provided, however, that nothing in this Order requires or

shall be construed to require the Respondents to terminate

the employment of any employee or prevents the

Respondents from continuing the employment of the APDO

Core Employees (other than those conditions contained in

this Order) in connection with the Acquisition; and
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3. for a period of one (1) year from the Closing Date, not:

a. directly or indirectly, solicit or otherwise attempt to

induce any employee of the Commission-approved

Acquirer with any amount of responsibility related to

APDO (“APDO Employee”) to terminate his or her

employment relationship with the Commission-

approved Acquirer; or 

b. hire any APDO Employee; provided, however,

Respondents may hire any former APDO Employee

whose employment has been terminated by the

Commission-approved Acquirer or who

independently applies for employment with the

Respondents, as long as such employee was not

solicited in violation of the nonsolicitation

requirements contained herein;

provided, however, Respondents may do the following:  (1)

advertise for employees in newspapers, trade publications or

other media not targeted specifically at the APDO Employees;

or (2) hire an APDO Employee who contacts Respondents on

his or her own initiative without any direct or indirect

solicitation or encouragement from the Respondents.

I. Prior to the Closing Date, Respondents shall secure all

consents and waivers from all Third Parties that are

necessary for the divestiture of the APDO Assets to the

Commission-approved Acquirer, or for the continued

research, Development, manufacture, sale, marketing or

distribution of the APDO Products by the Commission-

approved Acquirer;

provided, however, Respondents may satisfy this requirement

by certifying that the Commission-approved Acquirer has

executed all such agreements directly with each of the relevant

Third Parties.
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J. Respondents shall require, as a condition of continued

employment post-divestiture of the APDO Assets, that each

APDO Core Employee retained by Respondents, the direct

supervisor(s) of any such employee, and any other employee

retained by Respondents and designated by the Interim

Monitor sign a confidentiality agreement pursuant to which

such employee shall be required to maintain all Confidential

Business Information related to the APDO Products strictly

confidential, including the nondisclosure of such

information to all other employees, executives or other

personnel of Respondents (other than as necessary to

comply with the requirements of this Order). 

K. Respondents shall provide written notification of the

restrictions on the use of the Confidential Business

Information related to the APDO Products by

Respondents’ personnel to all of Respondents’ employees

who:

1. are or were involved in the research, Development,

manufacturing, distribution, sale or marketing of the

APDO Products;

2. are involved in the research, Development,

manufacturing, distribution, sale or marketing of

Respondent P&G’s antiperspirant or deodorant Products;

3.  are involved in the research, Development,

manufacturing, distribution, sale or marketing of

Respondent Gillette’s antiperspirant or deodorant

Retained Products; and/or 

4. may have Confidential Business Information related to

APDO.

Respondents shall give such notification by e-mail with return

receipt requested or similar transmission, and keep a file of

such receipts for one (1) year after the Closing Date. 
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Respondents shall provide a copy of such notification to the

Commission-approved Acquirer.  Respondents shall maintain

complete records of all such agreements at Respondents’

corporate headquarters and shall provide an officer’s

certification to the Commission stating that such

acknowledgment program has been implemented and is being

complied with.  Respondents shall provide the Commission-

approved Acquirer with copies of all certifications,

notifications and reminders sent to Respondents’ personnel.

L. Upon reasonable notice and request by the Commission-

approved Acquirer, Respondents shall make available to the

Commission-approved Acquirer, at no greater than Direct

Cost such personnel, assistance and training as the

Commission-approved Acquirer might reasonably need to

transfer the APDO Assets, and shall continue providing

such personnel, assistance and training, at the request of the

Commission-approved Acquirer, until the Commission-

approved Acquirer (or the Designee of the Commission-

approved Acquirer) is fully able to manufacture APDO

Products independently of the Respondents;

provided, however, the Commission may eliminate, or limit

the duration of, the Respondents’ obligation under this

provision if the Commission determines that the Commission-

approved Acquirer is not using commercially reasonable best

efforts to enable itself or its Designee to manufacture the

APDO Products in a facility that is independent of

Respondents.

M. Pending divestiture of the APDO Assets, Respondents

shall take such actions as are necessary to maintain the full

economic viability and marketability of the business

associated with the APDO Assets, to minimize any risk of

loss of competitive potential for such business, and to

prevent the destruction, removal, wasting, deterioration, or

impairment of any of the APDO Assets except for ordinary

wear and tear.
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N. Counsel for Respondents (including in-house counsel

under appropriate confidentiality arrangements) may retain

unredacted copies of all documents or other materials

provided to the Commission-approved Acquirer and may

have access to original documents (under circumstances

where copies of documents are insufficient or otherwise

unavailable) provided to the Commission-approved

Acquirer only in order to do the following:

1. comply with any Remedial Agreement, this Order, any

Law (including, without limitation, any requirement to

obtain regulatory licenses or approvals), any data

retention requirement of any applicable Governmental

Entity, or any taxation requirements; or 

2. defend against, respond to, or otherwise participate in any

litigation, investigation, audit, process, subpoena or other

proceeding relating to the divestiture or any other aspect

of the APDO Assets or APDO business; provided,

however, that Respondents may disclose such information

as necessary for the purposes set forth in this Paragraph

pursuant to an appropriate confidentiality order,

agreement or arrangement;

provided, however, that pursuant to this Paragraph IV.N.,

Respondents shall:  (1) require those who view such

unredacted documents or other materials to enter into

confidentiality agreements with the Commission–approved

Acquirer (but shall not be deemed to have violated this

requirement if the Commission-approved Acquirer withholds

such agreement unreasonably); and (2) use their best efforts to

obtain a protective order to protect the confidentiality of such

information during any adjudication.

O. Respondents shall maintain manufacturing facilities for the

APDO Products that are fully capable of producing the

APDO Products until the earlier of the following: 1) the

Commission-approved Acquirer (or the Designee of the
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Commission-approved Acquirer) is otherwise fully able to

manufacture the APDO Products in a facility that is

independent of Respondents; or 2) the Respondents have

provided to the Commission-approved Acquirer inventory

of finished APDO Products sufficient to cover at least all

demand anticipated by the Commission-approved Acquirer

for the APDO Products during the period of time

estimated for the removal, transfer, and reassembly, in a

fully operational format (including any potential for delays

in such removal, transfer and reassembly in such format),

of the APDO Equipment to the Commission-approved

Acquirer (or the Designee of the Commission-approved

Acquirer);

provided, however, the Commission may eliminate, or limit the

duration of, the Respondents’ obligation under this provision if

the Commission determines that the Commission-approved

Acquirer is not using commercially reasonable best efforts to

enable it to manufacture the APDO Products in a facility that is

independent of Respondents.

P. Respondents shall not join, file, prosecute or maintain any

suit, in law or equity, against the Commission-approved

Acquirer or the APDO Releasee(s) for the research,

Development, manufacture, use, import, export,

distribution, or sale of the APDO Products under the

following:

1. any Patents owned or licensed by Respondents as of the

Acquisition Date that claim the use of the APDO

Products;

2. any Patents owned or licensed at any time after the

Acquisition Date by Respondents that claim any aspect of

the research, Development, manufacture, use, import,

export, distribution, or sale of the APDO Products, other

than such Patents that claim inventions conceived by and

reduced to practice after the Acquisition Date.
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Q. Respondents shall not, in any jurisdiction throughout the

world:  (1) use the Product Trademarks related to APDO

or any mark confusingly similar to the Product

Trademarks, as a trademark, tradename, or service mark;

(2) attempt to register the Product Trademarks; (3) attempt

to register any mark confusingly similar to the Product

Trademarks; (4) challenge or interfere with the

Commission-approved Acquirer’s use and registration of

the Product Trademarks; or (5) challenge or interfere with

the Commission-approved Acquirer’s efforts to enforce its

trademark registrations for and trademark rights in the

Product Trademarks against Third Parties; provided

however, that nothing in this Order shall preclude

Respondents from continuing to use those trademarks,

tradenames, or service marks related to the Retained

Products as of the Acquisition Date.

R. The purpose of the divestiture of the APDO Assets is to

ensure the continued use of the APDO Assets in the same

business, independent of Respondents, in which the APDO

Assets were engaged at the time of the announcement of the

Acquisition, and to remedy the lessening of competition

resulting from the Acquisition as alleged in the

Commission’s Complaint.

V.

IT IS FURTHER ORDERED that:

A. Not later than twenty (20) days after the Acquisition Date,

Respondents shall amend the IntelliClean Agreement in

accordance with the IntelliClean Amended Agreement

(which agreement shall not vary or contradict, or be

construed to vary or contradict, the terms of this Order, it

being understood that nothing in this Order shall be

construed to reduce any rights or benefits of Philips (other

than with respect to any noncompete provisions contained
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in the IntelliClean Agreement) or to reduce any obligations

of Respondents (other than with respect to any

noncompete provisions contained in the IntelliClean

Agreement) under the IntelliClean Amended Agreement).

B. The IntelliClean Agreement as amended in accordance with

the IntelliClean Amended Agreement shall be deemed

incorporated by reference into this Order and made a part

hereof, and any failure by Respondents to comply with any

term of the IntelliClean Amended Agreement, if such

agreement is approved by the Commission in connection

with the Commission’s determination to make this Order

final shall constitute a failure to comply with this Order.

Any other Remedial Agreement related to the IntelliClean

Products shall also be deemed incorporated into this Order,

and any failure by Respondents to comply with any term of

such Remedial Agreement related to the IntelliClean

Products shall constitute a failure to comply with this Order.

C. Respondents shall:

1. grant a perpetual, fully paid-up and royalty-free license(s)

with rights to sublicense to all Product Intellectual

Property, Product Licensed Intellectual Property, and the

Product Manufacturing Technology to use, make,

distribute, offer for sale, promote, advertise, sell, import,

export, or have used, made, distributed, offered for sale,

promoted, advertised, sold, imported, or exported the

IntelliClean Products anywhere in the world; provided

however, such license for the Product Intellectual

Property shall also include the rights to use Respondent

P&G’s Crest® trademark in the United States and Canada

in connection with the marketing of the IntelliClean

Products for a limited period as is approved by the

Commission in the Remedial Agreements related to the

IntelliClean Products;
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2. as reflected in the IntelliClean Amended Agreement,

Contract Manufacture and deliver to Philip or its

Designee, in a timely manner and under reasonable terms

and conditions (such terms and conditions to be in a

manner that preserves the full economic viability and

competitiveness of the IntelliClean Products) a supply of

the finished dentifrice Product used in connection with

the rechargeable toothbrush(es) that are a part of the

IntelliClean Products;

3. upon reasonable notice and request from Philips to the

Respondents, provide in a timely manner at no greater

than Direct Cost the following:

a. assistance and advice to enable Philips or its

Designee to obtain all necessary permits and

approvals from any Agency or Governmental Entity

to manufacture and sell the dentifrice used in

connection with the rechargeable toothbrush(es) that

are a part of the IntelliClean Products;

b. assistance to Philips or its Designee to manufacture

the dentifrice used in connection with the

rechargeable toothbrush(es) that are a part of the

IntelliClean Products in substantially the same

manner and quality employed or achieved by or

behalf of Respondent P&G; and

c. consultation with knowledgeable employees of

Respondents and training, at the request of Philips

and at a facility chosen by Philips sufficient to satisfy

management of Philips that its personnel (or the

Designee’s personnel) are adequately trained in the

manufacture of the dentifrice used in connection with

the rechargeable toothbrush(es) that are a part of the

IntelliClean Products.
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D. Respondents shall:

1. submit to Philips, at Respondents’ expense, copies of all

Confidential Business Information related to the research,

Development, manufacture, distribution, marketing or

sale of IntelliClean Products;

2. deliver such Confidential Business Information as

follows:  (1) in good faith; (2) as soon as practicable,

avoiding any delays in transmission of the respective

information; and (3) in a manner that ensures its

completeness and accuracy and that fully preserves its

usefulness; and

3. pending complete delivery of all such Confidential

Business Information to Philips, provide Philips and the

Interim Monitor (if any has been appointed) with access

to all such Confidential Business Information and

employees who possess or are able to locate such

information for the purposes of identifying the books,

records, and files related to the IntelliClean Products that

contain such Confidential Business Information and

facilitating the delivery in a manner consistent with this

Order.

E. Respondents shall not enforce any agreement against a

Third Party or Philips to the extent that such agreement may

limit or otherwise impair the ability of Philips to acquire the

Product Manufacturing Technology related to the

IntelliClean Products or related equipment from the Third

Party.  Such agreements include, but are not limited to,

agreements with respect to the disclosure of Confidential

Business Information related to such Product Manufacturing

Technology.

F. Not later than ten (10) days after the Closing Date,

Respondents shall grant a release to each Third Party that is

subject to an agreement as described in Paragraph V.E. that
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allows the Third Party to provide the relevant Product

Manufacturing Technology or related equipment to Philips. 

Within five (5) days of the execution of each such release,

Respondents shall provide a copy of the release to Philips. 

G. For a period commencing on the date this Order becomes

final and continuing for ten (10) years, Respondents shall

not, without providing advance written notification to the

Commission, terminate the IntelliClean Amended

Agreement.  Said notification shall be given on the

Notification and Report Form set forth in the Appendix to

Part 803 of Title 16 of the Code of Federal Regulations as

amended (hereinafter referred to as “the Notification”),

and shall be prepared and transmitted in accordance with

the requirements of that part, except that no filing fee will

be required for any such Notification.  Notification shall

be filed with the Secretary of the Commission,

Notification need not be made to the United States

Department of Justice, and Notification is required only of

the Respondents and not of any other party to the

transaction.  Respondents shall provide two (2) complete

copies (with all attachments and exhibits) of the

Notification to the Commission at least thirty (30) days

prior to terminating the IntelliClean Amended Agreement

(hereinafter referred to as the “first waiting period”).  If,

within the first waiting period, representatives of the

Commission make a written request for additional

information or documentary material (within the meaning

of 16 C.F.R. § 803.20), Respondents shall not terminate

IntelliClean Amended Agreement until thirty (30) days

after substantially complying with such request.  Early

termination of the waiting periods in this Paragraph may

be requested and, where appropriate, granted by letter from

the Bureau of Competition; provided, however, that prior

notification shall not be required by this Paragraph for a

transaction for which notification is required to be made,

and has been made, pursuant to Section 7A of the Clayton

Act, 15 U.S.C. § 18a.
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H. The purpose of Paragraph V of this Order is to ensure the

continued marketing and sale of the IntelliClean Products

independently of Respondents and for the same purposes

which it was researched, developed, manufactured,

marketed and sold by Philips and Respondent P&G at the

time of the announcement of the Acquisition, and to

remedy the lessening of competition resulting from the

Acquisition as alleged in the Commission’s Complaint.

VI.

IT IS FURTHER ORDERED that:

A. At any time after Respondents sign the Consent

Agreement in this matter, the Commission may appoint a

monitor (“Interim Monitor”) to assure that Respondents

expeditiously comply with all of their obligations and

perform all of their responsibilities as required by this

Order, the Order to Maintain Assets and the Remedial

Agreements.

B. The Commission shall select the Interim Monitor, subject to

the consent of Respondent P&G, which consent shall not be

unreasonably withheld.  If Respondent P&G has not

opposed, in writing, including the reasons for opposing, the

selection of a proposed Interim Monitor within ten (10) days

after notice by the staff of the Commission to Respondent

P&G of the identity of any proposed Interim Monitor,

Respondents shall be deemed to have consented to the

selection of the proposed Interim Monitor.

C. Not later than ten (10) days after the appointment of the

Interim Monitor, Respondents shall execute an agreement

that, subject to the prior approval of the Commission,

confers on the Interim Monitor all the rights and powers

necessary to permit the Interim Monitor to monitor

Respondents’ compliance with the relevant requirements of
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the Order in a manner consistent with the purposes of the

Order.

D. If an Interim Monitor is appointed, Respondents shall

consent to the following terms and conditions regarding

the powers, duties, authorities, and responsibilities of the

Interim Monitor:

1. The Interim Monitor shall have the power and authority

to monitor Respondents’ compliance with the divestiture

and asset maintenance obligations and related

requirements of the Order, and shall exercise such power

and authority and carry out the duties and responsibilities

of the Interim Monitor in a manner consistent with the

purposes of the Order and in consultation with the

Commission.

2. The Interim Monitor shall act in a fiduciary capacity for

the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondents of the divestiture of

all relevant assets required to be assigned, granted,

licensed, divested, transferred, delivered, or

otherwise conveyed pursuant to this Order in a

manner that fully satisfies the requirements of the

Order and notification by the Commission-approved

Acquirer to the Interim Monitor that it is fully

capable of producing the relevant Product(s) acquired

pursuant to a Remedial Agreement independently of

Respondents; and fulfillment of the Respondents

obligations under this Order with respect to the

IntelliClean Products; or

b. the completion by Respondents of the last obligation

under the Order pertaining to the Interim Monitor’s

service;
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provided, however, that the Commission may extend or

modify this period as may be necessary or appropriate to

accomplish the purposes of the Order.

4. Subject to any demonstrated legally recognized privilege,

the Interim Monitor shall have full and complete access to

Respondents’ personnel, books, documents, records kept

in the normal course of business, facilities and technical

information, and such other relevant information as the

Interim Monitor may reasonably request, related to

Respondents’ compliance with their obligations under the

Order, including, but not limited to, their obligations

related to the relevant assets.  Respondents shall

cooperate with any reasonable request of the Interim

Monitor and shall take no action to interfere with or

impede the Interim Monitor's ability to monitor

Respondents’ compliance with the Order.

5. The Interim Monitor shall serve, without bond or other

security, at the expense of Respondents on such

reasonable and customary terms and conditions as the

Commission may set.  The Interim Monitor shall have

authority to employ, at the expense of the Respondents,

such consultants, accountants, attorneys and other

representatives and assistants as are reasonably necessary

to carry out the Interim Monitor’s duties and

responsibilities.

6. Respondents shall indemnify the Interim Monitor and

hold the Interim Monitor harmless against any losses,

claims, damages, liabilities, or expenses arising out of, or

in connection with, the performance of the Interim

Monitor’s duties, including all reasonable fees of counsel

and other reasonable expenses incurred in connection

with the preparations for, or defense of, any claim,

whether or not resulting in any liability, except to the

extent that such losses, claims, damages, liabilities, or

expenses result from misfeasance, gross negligence,
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willful or wanton acts, or bad faith by the Interim

Monitor.

7. Respondents shall report to the Interim Monitor in

accordance with the requirements of this Order and/or as

otherwise provided in any agreement approved by the

Commission.  The Interim Monitor shall evaluate the

reports submitted to the Interim Monitor by Respondents,

and any reports submitted by the Commission-approved

Acquirer with respect to the performance of Respondents’

obligations under the Order or the Remedial Agreement.

Within thirty (30) Days from the date the Interim Monitor

receives these reports, the Interim Monitor shall report in

writing to the Commission concerning performance by

Respondents of their obligations under the Order.

8. Respondents may require the Interim Monitor and each of

the Interim Monitor’s consultants, accountants, attorneys

and other representatives and assistants to sign a

customary confidentiality agreement; provided, however,

that such agreement shall not restrict the Interim Monitor

from providing any information to the Commission.

E. The Commission may, among other things, require the

Interim Monitor and each of the Interim Monitor’s

consultants, accountants, attorneys and other representatives

and assistants to sign an appropriate confidentiality

agreement related to Commission materials and information

received in connection with the performance of the Interim

Monitor’s duties.

F. If the Commission determines that the Interim Monitor has

ceased to act or failed to act diligently, the Commission may

appoint a substitute Interim Monitor in the same manner as

provided in this Paragraph.

G. The Commission may on its own initiative, or at the

request of the Interim Monitor, issue such additional
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orders or directions as may be necessary or appropriate to

assure compliance with the requirements of the Order.

H. The Interim Monitor appointed pursuant to this Order may

be the same person appointed as a Divestiture Trustee

pursuant to the relevant provisions of this Order.

VII.

IT IS FURTHER ORDERED that:

A. If Respondents have not fully complied with the

obligations to assign, grant, license, divest, transfer,

deliver or otherwise convey relevant assets as required by

this Order, the Commission may appoint a trustee

(“Divestiture Trustee”) to assign, grant, license, divest,

transfer, deliver or otherwise convey the assets required to

be assigned, granted, licensed, divested, transferred,

delivered or otherwise conveyed pursuant to each of the

relevant Paragraphs in a manner that satisfies the

requirements of each such Paragraph.  In the event that the

Commission or the Attorney General brings an action

pursuant to § 5(l) of the Federal Trade Commission Act,

15 U.S.C. § 45(l), or any other statute enforced by the

Commission, Respondents shall consent to the

appointment of a Divestiture Trustee in such action to

assign, grant, license, divest, transfer, deliver or otherwise

convey the relevant assets.  Neither the appointment of a

Divestiture Trustee nor a decision not to appoint a

Divestiture Trustee under this Paragraph shall preclude the

Commission or the Attorney General from seeking civil

penalties or any other relief available to it, including a

court-appointed Divestiture Trustee, pursuant to § 5(l) of

the Federal Trade Commission Act, or any other statute

enforced by the Commission, for any failure by

Respondents to comply with this Order.
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B. The Commission shall select the Divestiture Trustee,

subject to the consent of Respondent P&G, which consent

shall not be unreasonably withheld.  The Divestiture Trustee

shall be a person with experience and expertise in

acquisitions and divestitures.  If Respondent P&G has not

opposed, in writing, including the reasons for opposing, the

selection of any proposed Divestiture Trustee within ten

(10) days after notice by the staff of the Commission to

Respondent P&G of the identity of any proposed Divestiture

Trustee, Respondents shall be deemed to have consented to

the selection of the proposed Divestiture Trustee.

C. Not later than ten (10) days after the appointment of a

Divestiture Trustee, Respondents shall execute a trust

agreement that, subject to the prior approval of the

Commission, transfers to the Divestiture Trustee all rights

and powers necessary to permit the Divestiture Trustee to

effect the divestiture required by this Order.

D. If a Divestiture Trustee is appointed by the Commission or

a court pursuant to this Paragraph, Respondents shall

consent to the following terms and conditions regarding

the Divestiture Trustee’s powers, duties, authority, and

responsibilities:

1. Subject to the prior approval of the Commission, the

Divestiture Trustee shall have the exclusive power and

authority to assign, grant, license, divest, transfer, deliver

or otherwise convey the assets that are required by this

Order to be assigned, granted, licensed, divested,

transferred, delivered or otherwise conveyed.

2. The Divestiture Trustee shall have one (1) year after the

date the Commission approves the trust agreement

described herein to accomplish the divestiture, which

shall be subject to the prior approval of the Commission. 

If, however, at the end of the one (1) year period, the

Divestiture Trustee has submitted a plan of divestiture or
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believes that the divestiture can be achieved within a

reasonable time, the divestiture period may be extended

by the Commission; provided, however, the Commission

may extend the divestiture period only two (2) times.

3. Subject to any demonstrated legally recognized privilege,

the Divestiture Trustee shall have full and complete

access to the personnel, books, records and facilities

related to the relevant assets that are required to be

assigned, granted, licensed, divested, delivered or

otherwise conveyed by this Order and to any other

relevant information, as the Divestiture Trustee may

request.  Respondents shall Develop such financial or

other information as the Divestiture Trustee may request

and shall cooperate with the Divestiture Trustee. 

Respondents shall take no action to interfere with or

impede the Divestiture Trustee’s accomplishment of the

divestiture.  Any delays in divestiture caused by

Respondents shall extend the time for divestiture under

this Paragraph in an amount equal to the delay, as

determined by the Commission or, for a court-appointed

Divestiture Trustee, by the court.

4. The Divestiture Trustee shall use commercially

reasonable efforts to negotiate the most favorable price

and terms available in each contract that is submitted to

the Commission, subject to Respondent’s absolute and

unconditional obligation to divest expeditiously and at no

minimum price.  The divestiture shall be made in the

manner and to an acquirer as required by this Order;

provided, however, if the Divestiture Trustee receives

bona fide offers from more than one acquiring entity, and

if the Commission determines to approve more than one

such acquiring entity, the Divestiture Trustee shall divest

to the acquiring entity selected by Respondent from 
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among those approved by the Commission; and, provided

further, however, that Respondent shall select such entity

within five (5) days after receiving notification of the

Commission’s approval.

5. The Divestiture Trustee shall serve, without bond or other

security, at the cost and expense of Respondents, on such

reasonable and customary terms and conditions as the

Commission or a court may set.  The Divestiture Trustee

shall have the authority to employ, at the cost and

expense of Respondents, such consultants, accountants,

attorneys, investment bankers, business brokers,

appraisers, and other representatives and assistants as are

necessary to carry out the Divestiture Trustee’s duties and

responsibilities.  The Divestiture Trustee shall account for

all monies derived from the divestiture and all expenses

incurred.  After approval by the Commission of the

account of the Divestiture Trustee, including fees for the

Divestiture Trustee’s services, all remaining monies shall

be paid at the direction of the Respondents, and the

Divestiture Trustee’s power shall be terminated.  The

compensation of the Divestiture Trustee shall be based at

least in significant part on a commission arrangement

contingent on the divestiture of all of the relevant assets

that are required to be divested by this Order.

6. Respondents shall indemnify the Divestiture Trustee and

hold the Divestiture Trustee harmless against any losses,

claims, damages, liabilities, or expenses arising out of, or

in connection with, the performance of the Divestiture

Trustee’s duties, including all reasonable fees of counsel

and other expenses incurred in connection with the

preparation for, or defense of, any claim, whether or not

resulting in any liability, except to the extent that such

losses, claims, damages, liabilities, or expenses result

from misfeasance, gross negligence, willful or wanton

acts, or bad faith by the Divestiture Trustee.
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7. The Divestiture Trustee shall have no obligation or

authority to operate or maintain the relevant assets

required to be divested by this Order; provided, however,

that the Divestiture Trustee appointed pursuant to this

Paragraph may be the same Person appointed as Interim

Monitor pursuant to the relevant provisions of the Order

to Maintain Assets in this matter.

8. The Divestiture Trustee shall report in writing to

Respondents and to the Commission every sixty (60) days

concerning the Divestiture Trustee’s efforts to accomplish

the divestiture.

9. Respondents may require the Divestiture Trustee and

each of the Divestiture Trustee’s consultants, accountants,

attorneys and other representatives and assistants to sign a

customary confidentiality agreement; provided, however,

such agreement shall not restrict the Divestiture Trustee

from providing any information to the Commission.

E. If the Commission determines that a Divestiture Trustee has

ceased to act or failed to act diligently, the Commission may

appoint a substitute Divestiture Trustee in the same manner

as provided in this Paragraph.

F. The Commission or, in the case of a court-appointed

Divestiture Trustee, the court, may on its own initiative or at

the request of the Divestiture Trustee issue such additional

orders or directions as may be necessary or appropriate to

accomplish the divestiture required by this Order.
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VIII.

IT IS FURTHER ORDERED that:

A. Within five (5) days of the Acquisition, Respondents shall

submit to the Commission a letter certifying the date on

which the Acquisition occurred.

B. Within thirty (30) days after the date this Order becomes

final, and every sixty (60) days thereafter until Respondents

have fully complied with, the following:

1. Paragraphs II.A, Paragraphs III.A. and IV.A. (i.e., has

assigned, licensed, divested, transferred, delivered or

otherwise conveyed all relevant assets to the relevant

Commission-approved Acquirer in a manner that fully

satisfies the requirements of the Order) and Paragraph

V.A. of this Order, 

2. Paragraphs II.C., II.D., II.F., III.C., III.D., III.F., IV.C.,

IV.D., IV.F., V.A., V.D., and V.F.; and

3. and all its responsibilities to render transitional services to

the relevant Commission-approved Acquirer as provided

by this Order and the Remedial Agreement(s),

Respondents shall submit to the Commission a verified written

report setting forth in detail the manner and form in which it

intends to comply, is complying, and has complied with this

Order.  Respondent shall submit at the same time a copy of its

report concerning compliance with this Order to the Interim

Monitor, if any Interim Monitor has been appointed. 

Respondents shall include in their reports, among other things

that are required from time to time, a full description of the

efforts being made to comply with the relevant Paragraphs of

the Order, including a full description of all substantive

contacts or negotiations related to the divestiture of the relevant
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assets and the identity of all Persons contacted, including,

copies of all written communications to and from such Persons,

all internal memoranda, and all reports and recommendations

concerning completing the obligations.

C. One (1) year after the date this Order becomes final,

annually for the next nine years on the anniversary of the

date this Order becomes final, and at other times as the

Commission may require, Respondents shall file a verified

written report with the Commission setting forth in detail

the manner and form in which it has complied and is

complying with the Order.

IX.

IT IS FURTHER ORDERED that Respondents shall notify

the Commission at least thirty (30) days prior to any proposed (1)

dissolution of such Respondent, (2) acquisition, merger or

consolidation of Respondents, or (3) any other change in the

Respondents that may affect compliance obligations arising out of

the Order, including, but not limited to, assignment and the

creation or dissolution of subsidiaries.

X.

IT IS FURTHER ORDERED that, for purposes of

determining or securing compliance with this Order, and subject

to any legally recognized privilege, and upon written request with

reasonable notice to Respondents made to their principal United

States offices, Respondents shall permit any duly authorized

representative of the Commission:
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A. access, during business office hours of Respondents and in

the presence of counsel, to all facilities and access to

inspect and copy all books, ledgers, accounts,

correspondence, memoranda and all other records and

documents in the possession or under the control of

Respondent related to compliance with this Order; and

B. upon five (5) days’ notice to Respondents and without

restraint or interference from Respondent, to interview

officers, directors, or employees of Respondents, who may

have counsel present, regarding such matters.

XI.

IT IS FURTHER ORDERED that this Order shall terminate

ten (10) years from the date on which the Order becomes final.
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APPENDIX I

ORDER TO MAINTAIN ASSETS
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AGREEMENTS RELATED TO

THE SPINBRUSH ASSETS
[Redacted From the Public Record Version But Incorporated

By Reference]
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APPENDIX III

AGREEMENTS RELATED TO
THE INTELLICLEAN PRODUCTS
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APPENDIX IV

REMBRANDT KEY EMPLOYEES
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APPENDIX V

RELATED TO THE DEFINITION OF
REMBRANDT IP PROTECTED PRODUCTS

[Redacted From the Public Record Version But Incorporated
By Reference]
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IN THE MATTER OF

THE PROCTER & GAMBLE COMPANY

ORDER TO MAINTAIN ASSETS

The Federal Trade Commission ("Commission"), having

initiated an investigation of the proposed acquisition by

Respondent The Procter & Gamble Company ("P&G") of

Respondent The Gillette Company ("Gillette"), hereinafter

referred to as “Respondents,” and Respondents having been

furnished thereafter with a copy of a draft Complaint that the

Bureau of Competition proposed to present to the Commission for

its consideration and that, if issued by the Commission, would

charge Respondents with violations of Section 7 of the Clayton

Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal

Trade Commission Act, as amended, 15 U.S.C. § 45; and 

Respondents, their attorneys, and counsel for the Commission

having thereafter executed an Agreement Containing Consent

Orders ("Consent Agreement"), containing an admission by

Respondents of all the jurisdictional facts set forth in the aforesaid

draft of Complaint, a statement that the signing of said Consent

Agreement is for settlement purposes only and does not constitute

an admission by Respondents that the law has been violated as

alleged in such Complaint, or that the facts as alleged in such

Complaint, other than jurisdictional facts, are true, and waivers

and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and

having determined to accept the executed Consent Agreement and

to place such Consent Agreement on the public record for a period

of thirty (30) days for the receipt and consideration of public

comments, now in further conformity with the procedure

described in Commission Rule 2.34, 16 C.F.R. § 2.34, the

Commission hereby issues its Complaint, makes the following

jurisdictional findings and issues this Order to Maintain Assets:
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1. Respondent P&G is a corporation organized, existing and

doing business under and by virtue of the laws of the state

of Ohio, with its offices and principal place of business

located at One Procter & Gamble Plaza, Cincinnati, Ohio

45202.

2. Respondent Gillette is a corporation organized, existing and

doing business under and by virtue of the laws of the state

of Delaware, with its offices and principal place of business

located Prudential Tower, Boston, Massachusetts 02199.

3. The Commission has jurisdiction of the subject matter of

this proceeding and of Respondents, and the proceeding is

in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order to Maintain

Assets, the following definitions and the definitions used in the

Consent Agreement and the proposed Decision and Order (and

when made final, the Decision and Order), which are attached

hereto as Appendix A and incorporated herein by reference and

made a part of hereof, shall apply:

A. "P&G" means The Procter & Gamble Company, its directors,

officers, employees, agents, representatives, predecessors,

successors, and assigns; and its joint ventures, subsidiaries,

divisions, groups and affiliates in each case controlled by

P&G, and the respective directors, officers, employees,

agents, representatives, predecessors, successors, and assigns

of each.  After the Acquisition P&G, shall include Gillette.

B. "Gillette" means The Gillette Company, its directors, officers,

employees, agents, representatives, predecessors, successors,

and assigns; and its joint ventures, subsidiaries, divisions,

groups and affiliates in each case controlled by Gillette, and

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

1035



the respective directors, officers, employees, agents,

representatives, predecessors, successors, and assigns of each.

C. “Respondents” means P&G and Gillette, individually and

collectively.

D. "Acquisition" means the acquisition contemplated by the

“Agreement and Plan of Merger” dated as of January 27,

2005, among The Proctor & Gamble Company, Aquarium

Acquisition Corp. and The Gillette Company.

E. "Acquisition Date" means the earlier of the following dates:

1. the date the Respondents close on the Acquisition

pursuant to the Acquisition Agreement; or

2. the date the merger contemplated by the Acquisition

Agreement becomes effective by filing the certificate of

merger with the Secretary of State of the State of

Delaware.

F. “Commission” means the Federal Trade Commission.

G. “Closing Date” means as to each Divestiture Product the date

on which Respondent (or a Divestiture Trustee) closes on the

divestiture of the assets relevant to such Divestiture Product

pursuant to the Decision and Order.

H. “Commission-approved Acquirer” means the following:  (1)

an entity that is specifically identified in the Decision and

Order to acquire particular assets that the Respondents are

required to assign, grant, license, divest, transfer, deliver, or

otherwise convey pursuant to the Decision and Order and that

has been approved by the Commission to accomplish the

requirements of the Decision and Order in connection with

the Commission’s determination to make the Decision and

Order final; or (2) an entity approved by the Commission to

acquire particular assets that the Respondents are required to
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assign, grant, license, divest, transfer, deliver, or otherwise

convey pursuant to the Decision and Order.

I. “Confidential Business Information” means all information

owned by, or in the possession or control of, Respondents

that is not in the public domain and that is related to the

research, Development, manufacture, marketing,

commercialization, importation, exportation, cost, pricing,

supply, sales, sales support or use of the Divestiture

Product(s) or the IntelliClean Products, respectively;

provided however, that “Confidential Business Information”

shall not include, the following:

1. information that subsequently falls with the public

domain through no violation of this Order or breach of

confidentiality or non-disclosure agreement with respect

to such information by Respondents;

2. information related to the SpinBrush Products that

Respondent Gillette can demonstrate it obtained without

the assistance of Respondent P&G prior to the

Acquisition;

3. information related to the Rembrandt Products that

Respondent P&G can demonstrate it obtained without the

assistance of Respondent Gillette prior to the Acquisition;

4. information related to the APDO Products that

Respondent P&G can demonstrate it obtained without the

assistance of Respondent Gillette prior to the Acquisition;

5. information related to the IntelliClean Products that

Respondent Gillette can demonstrate it obtained without

the assistance of Respondent P&G prior to the

Acquisition;

6. information that is required by Law to be publically

disclosed;
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7. information that does not relate to the Divestiture

Product(s) or the IntelliClean Products.

J. “Divestiture Assets” means the APDO Assets, the Rembrandt

Assets and the SpinBrush Assets, individually and 

collectively, as defined in the Decision and Order.

K. “Divestiture Product” means a Product that is the subject of a

divestiture under this Order, i.e., the APDO Products, the

Rembrandt Products, or the SpinBrush Products; provided,

however, that, for the purposes of this Order to Maintain

Assets, the APDO Products shall be deemed to include all

Products Developed, in Development, manufactured,

distributed, marketed or sold by Respondent Gillette prior to

the Acquisition that were marketed or sold or to be marketed

or sold as Products using any of the Product Trademarks

Soft&Dri® and Dry Idea® or any variations or derivatives of

such Product Trademarks

L. “Acquisition Date”means the date on which the Acquisition

occurs.

M. “Divestiture Core Employees” means the APDO Core

Employees, the Rembrandt Core Employees, Rembrandt Key

Employees, and the Spinbrush Core Employees, individually

and collectively, as defined in the Decision and Order.

N. “Interim Monitor” means any monitor appointed pursuant to

Paragraph III of this Order to Maintain Assets or Paragraph

VI of the Decision and Order .

O. “Orders” means the Decision and Order and this Order to

Maintain Assets.

P. “Pre-Acquisition Marketing Plan” means any marketing or

brand plan that was planned or implemented within the

period immediately prior to the Acquisition and without

consideration of the affects of the pending Acquisition for a
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Product(s) subject to divestiture under the attached Decision

and Order.

Q. “Remedial Agreement” means the following:  (1) any

agreement between Respondent(s) and a Commission-

approved Acquirer that is specifically referenced and attached

to the Decision and Order and all amendments, exhibits,

attachments, agreements, and schedules thereto, related to the

relevant assets to be assigned, granted, licensed, divested,

transferred, delivered, or otherwise conveyed, and that have

been approved by the Commission to accomplish the

requirements of the Decision and Order in connection with

the Commission’s determination to make the Decision and

Order final; and/or (2) any agreement between the

Respondent(s) and a Commission-approved Acquirer (or

between a Divestiture Trustee and a Commission-approved

Acquirer) that has been approved by the Commission to

accomplish the requirements of the Decision and Order, and

all amendments, exhibits, attachments, agreements, and

schedules thereto, related to the relevant assets to be

assigned, granted, licensed, divested, transferred, delivered,

or otherwise conveyed that have been approved by the

Commission to accomplish the requirements of the Decision

and Order. 

II.

IT IS FURTHER ORDERED that from the date this Order to

Maintain Assets becomes final:

A. Respondents shall take such actions as are necessary to

maintain the full economic viability, marketability and

competitiveness of the business associated with the

Divestiture Assets, to minimize any risk of loss of

competitive potential for the business associated with the

Divestiture Assets, and to prevent the destruction, removal,

wasting, deterioration, or impairment of any of the
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Divestiture Assets except for ordinary wear and tear. 

Respondents shall not sell, transfer, encumber or otherwise

impair the full economic viability, marketability or

competitiveness of the Divestiture Assets.

B. Respondents shall maintain the operations of the Divestiture

Assets in the regular and ordinary course of business and in

accordance with past practice (including regular repair and

maintenance of the Divestiture Assets) and/or as may be

necessary to preserve the marketability, viability, and

competitiveness of each of the Products associated with the

Divestiture Assets and shall use their best efforts to preserve

the existing relationships with, the following: suppliers;

vendors including, but not limited to, the High Volume Retail

Account; distributors; customers; Agencies; employees; and,

others having business relations with the Divestiture Assets.

Respondents’ responsibilities shall include, but are not

limited to, the following:

1. providing the Divestiture Assets with sufficient working

capital to operate the Divestiture Assets at least at current

rates of operation, to meet all capital calls with respect to

the Divestiture Assets and to carry on, at least at their

scheduled pace, all capital projects, business plans and

promotional activities for the Divestiture

Assets(including, but not limited to, such capital related

to the slotting and/or shelf spacing assignments of the

Divestiture Product with the High Volume Retail

Accounts);

2. continuing, at least at their scheduled pace, any additional

expenditures for the Divestiture Assets authorized prior to

the date the Consent Agreement was signed by

Respondents including, but not limited to, all research,

Development, and marketing expenditures (including, but

not limited to, expenditures related to the relaunch of the

Spinbrush Products);
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3. provide such resources as may be necessary to respond to

competition against the Products associated with the

Divestiture Assets and/or to prevent any diminution in

retail sales of such Products during and after the

Acquisition process and prior to divestiture;

4. provide such resources as may be necessary to maintain

the competitive strength and positioning of the Products

associated with the Divestiture Assets at the High

Volume Retail Accounts;

5. making available for use by the Divestiture Assets funds

sufficient to perform all routine maintenance and all other

maintenance as may be necessary to, and all replacements

of, the Divestiture Assets;

6. providing the Divestiture Assets with such funds as are

necessary to maintain the full economic viability,

marketability and competitiveness of the Divestiture

Assets; and

7. providing such support services to the Divestiture Assets

as were being provided to these businesses by

Respondents as of the date the Consent Agreement was

signed by Respondents.

C. Respondents shall maintain a work force at least as

equivalent in size, training, and expertise to what has been

associated with the Divestiture Assets for the relevant

Product’s most recent Pre-Acquisition Marketing Plan.

D. Until the Closing Date for each respective set of Divestiture

Assets, Respondents provide all the related Divestiture Core

Employees with reasonable financial incentives to continue in

their positions and to market and promote the relevant

Products subject to such divestiture consistent with past

practices and/or as may be necessary to preserve the

marketability, viability and competitiveness of such Products
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pending divestiture and to ensure successful execution of the

Pre-Acquisition Marketing Plans related to the relevant

Products.  Such incentives shall include a continuation of all

employee benefits offered by Respondents until the Closing

Date for the divestiture of the respective Divestiture Assets

has occurred, including regularly scheduled raises, bonuses,

vesting of pension benefits (as permitted by Law), and

additional incentives as may be necessary to prevent any

diminution of the relevant Product’s competitiveness.

E. Respondents shall:

1. during the Spinbrush Access Period, not interfere with the

hiring or employing by the Commission-approved

Acquirer of Spinbrush Core Employees, and shall remove

any impediments within the control of Respondents that

may deter these employees from accepting employment

with the Commission-approved Acquirer, including, but

not limited to, any noncompete provisions of employment

or other contracts with Respondents that would affect the

ability or incentive of those individuals to be employed by

the Commission-approved Acquirer.  In addition,

Respondents shall not make any counteroffer to an

Spinbrush Core Employee who receives a written offer of

employment from the Commission-approved Acquirer;

provided, however, that this Paragraph II.E.1 shall not prohibit

the Respondents from making offers of employment to or

employing any Spinbrush Core Employee during the Spinbrush

Access Period where the Commission-approved Acquirer has

notified the Respondents in writing that the Commission-

approved Acquirer does not intend to make an offer of

employment to that employee;

provided further that, if the Respondents notify the

Commission-approved Acquirer in writing of their desire to

make an offer of employment to a particular Spinbrush Core

Employee and the Commission-approved Acquirer does not
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make an offer of employment to that employee within twenty

(20) Days of the date the Commission-approved Acquirer

receives such notice, the Respondents may make an offer of

employment to that employee.

F. Pending divestiture of the relevant Divestiture Assets,

Respondents shall:

1. shall not provide, disclose or otherwise make available,

directly or indirectly, any Confidential Business

Information related to the marketing or sales of the

APDO Assets to the employees associated with business

related to the antiperspirant and/or deodorant Products

marketed and sold by Respondent P&G prior to the

Acquisition (including, but not limited to, such

employees with work responsibilities related to the Old

Spice® trademark and any variations or derivatives of

such trademark);

2. shall not provide, disclose or otherwise make available,

directly or indirectly, any Confidential Business

Information related to the marketing or sales of the

Rembrandt Assets to the employees associated with

business related to the teeth whitening Products marketed

and sold by Respondent P&G prior to the Acquisition

(including, but not limited to, those employees with work

responsibilities related to the Crest® trademark and any

variations or derivatives of such trademark);

3. shall not provide, disclose or otherwise make available,

directly or indirectly, any Confidential Business

Information related to the marketing or sales of the

Spinbrush Assets to the employees associated with

business related to the non-rechargeable battery operated

toothbrush Products marketed and sold by Respondent

Gillette prior to the Acquisition (including, but not 
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limited to, those employees with work responsibilities

related to the Oral-B® trademark and any variations or

derivatives of such trademark);

4. shall institute procedures and requirements to ensure that

employees identified above

a. do not  provide, disclose or otherwise make

available, directly or indirectly, any  Confidential

Business Information in contravention of this Order

to Maintain Assets; and

b. do not solicit, access or use any Confidential

Business Information that they are prohibited under

this Order to Maintain Assets from receiving for any

reason or purpose;

G. Not later than thirty (30) days following the Acquisition Date,

Respondents shall provide to all of Respondents’ employees

and other personnel who may have access to Confidential

Business Information related to each of the respective

Divestiture Assets written or electronic notification of the

restrictions on the use of such information by Respondents’

personnel.  At the same time, if not provided earlier,

Respondents shall provide a copy of such notification by e-

mail with return receipt requested or similar transmission,

and keep an electronic file of such receipts for one (1) year

after the Closing Date.  Respondents shall provide a copy of

the form of such notification to the Commission-approved

Acquirer, the Interim Monitor(s), and the Commission. 

Respondents shall also obtain from each employee covered

by this Paragraph II.H. an agreement to abide by the

applicable restrictions.  Respondents shall maintain complete

records of all such agreements at Respondents’ corporate

headquarters and shall provide an officer’s certification to the

Commission stating that such acknowledgment program has

been implemented and is being complied with.  Respondents

shall monitor the implementation by their employees and
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other personnel of all applicable restrictions, and take

corrective actions for the failure of such employees and

personnel to comply with such restrictions or to furnish the

written agreements and acknowledgments required by this

Order to Maintain Assets.  Respondents shall provide the

Commission-approved Acquirer with copies of all

certifications, notifications and reminders sent to

Respondents’ employees and other personnel.

H. Respondents shall adhere to and abide by the Remedial

Agreements (which agreements shall not vary or contradict,

or be construed to vary or contradict, the terms of the Orders,

it being understood that nothing in the Orders shall be

construed to reduce any obligations of Respondents under

such agreement(s)), which are incorporated by reference into

this Order to Maintain Assets and made a part hereof.

I. The purpose of this Order to Maintain Assets is to maintain

the full economic viability, marketability and competitiveness

of the business(es) associated with the Divestiture Assets, to

minimize any risk of loss of competitive potential for the

business associated with the Divestiture Assets, and to

prevent the destruction, removal, wasting, deterioration, or

impairment of any of the Divestiture Assets except for

ordinary wear and tear.

III.

IT IS FURTHER ORDERED that:

A. At any time after Respondents sign the Consent Agreement in

this matter, the Commission may appoint an Interim Monitor

to assure that Respondents expeditiously comply with all of

their obligations and perform all of their responsibilities as

required by the Orders and the Remedial Agreements.  The 
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Commission may appoint one or more Interim Monitors to

assure Respondents’ compliance with the requirements of

the Orders, and the related Remedial Agreements.

B. The Commission shall select the Interim Monitor, subject to

the consent of Respondents, which consent shall not be

unreasonably withheld.  If Respondent P&G has not opposed,

in writing, including the reasons for opposing, the selection

of a proposed Interim Monitor within ten (10) Days after

notice by the staff of the Commission to Respondents of the

identity of any proposed Interim Monitor, Respondents shall

be deemed to have consented to the selection of the proposed

Interim Monitor.

C. Not later than ten (10) Days after the appointment of the

Interim Monitor, Respondents shall execute an agreement

that, subject to the prior approval of the Commission, confers

on the Interim Monitor all the rights and powers necessary to

permit the Interim Monitor to monitor Respondents’

compliance with the relevant requirements of the Orders in a

manner consistent with the purposes of the Orders.

D. If one or more Interim Monitors are appointed pursuant to

this Paragraph or pursuant to the relevant provisions of the

Decision and Order in this matter, Respondents shall consent

to the following terms and conditions regarding the powers,

duties, authorities, and responsibilities of each Interim

Monitor:

1. The Interim Monitor shall have the power and authority

to monitor Respondents’ compliance with the divestiture

and asset maintenance obligations and related

requirements of the Orders, and shall exercise such power

and authority and carry out the duties and responsibilities

of the Interim Monitor in a manner consistent with the

purposes of the Orders and in consultation with the

Commission;
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2. The Interim Monitor shall act in a fiduciary capacity for

the benefit of the Commission;

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondents of the divestiture of

all relevant assets required to be assigned, granted,

licensed, divested, transferred, delivered, or

otherwise conveyed pursuant to this Order to

Maintain Assets in a manner that fully satisfies the

requirements of this Order to Maintain Assets and

notification by the Commission-approved Acquirer to

the Interim Monitor that it is fully capable of

producing the relevant Product(s) acquired pursuant

to a Remedial Agreement independently of

Respondents; and fulfillment of the Respondents

obligations under the Decision and Order with

respect to the IntelliClean Products; or

b. the completion by Respondents of the last obligation

under the Order pertaining to the Interim Monitor’s

service;

provided, however, that the Commission may extend or modify

this period as may be necessary or appropriate to accomplish

the purposes of this Order to Maintain Assets.

E. Subject to any demonstrated legally recognized privilege, the

Interim Monitor shall have full and complete access to

Respondents’ personnel, books, documents, records kept in

the normal course of business, facilities and technical

information, and such other relevant information as the

Interim Monitor may reasonably request, related to

Respondents’ compliance with their obligations under the

Orders, including, but not limited to, their obligations related

to the relevant assets.  Respondents shall cooperate with any
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reasonable request of the Interim Monitor and shall take no

action to interfere with or impede the Interim Monitor's

ability to monitor Respondents’ compliance with the Orders.

F. The Interim Monitor shall serve, without bond or other

security, at the expense of Respondents on such reasonable

and customary terms and conditions as the Commission may

set.  The Interim Monitor shall have authority to employ, at

the expense of the Respondents, such consultants,

accountants, attorneys and other representatives and

assistants as are reasonably necessary to carry out the Interim

Monitor’s duties and responsibilities.

G. Respondents shall indemnify the Interim Monitor and hold

the Interim Monitor harmless against any losses, claims,

damages, liabilities, or expenses arising out of, or in

connection with, the performance of the Interim Monitor’s

duties, including all reasonable fees of counsel and other

reasonable expenses incurred in connection with the

preparations for, or defense of, any claim, whether or not

resulting in any liability, except to the extent that such losses,

claims, damages, liabilities, or expenses result from

misfeasance, gross negligence, willful or wanton acts, or bad

faith by the Interim Monitor.

H. Respondents shall report to the Interim Monitor in

accordance with the requirements of this Order to Maintain

Assets and/or as otherwise provided in any agreement

approved by the Commission.  The Interim Monitor shall

evaluate the reports submitted to the Interim Monitor by

Respondents, and any reports submitted by the Commission-

approved Acquirer with respect to the performance of

Respondents’ obligations under the Orders or the Remedial

Agreement.  Within one (1) month from the date the Interim

Monitor receives these reports, the Interim Monitor shall

report in writing to the Commission concerning performance

by Respondents of their obligations under the Orders. 
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I. Respondents may require the Interim Monitor and each of the

Interim Monitor’s consultants, accountants, attorneys and

other representatives and assistants to sign a customary

confidentiality agreement;

provided, however, that such agreement shall not restrict the

Interim Monitor from providing any information to the

Commission.

J. The Commission may, among other things, require the

Interim Monitor and each of the Interim Monitor’s

consultants, accountants, attorneys and other representatives

and assistants to sign an appropriate confidentiality

agreement related to Commission materials and information

received in connection with the performance of the Interim

Monitor’s duties.

K. If the Commission determines that the Interim Monitor has

ceased to act or failed to act diligently, the Commission may

appoint a substitute Interim Monitor in the same manner as

provided in this Paragraph or the relevant provisions of the

Decision and Order in this matter.

L. The Commission may on its own initiative, or at the request

of the Interim Monitor, issue such additional orders or

directions as may be necessary or appropriate to assure

compliance with the requirements of the Orders.

M. The Interim Monitor appointed pursuant to this Order to

Maintain Assets or the relevant provisions of the Decision

and Order in this matter may be the same person appointed as

a Divestiture Trustee pursuant to the relevant provisions of

the Decision and Order.
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IV.

IT IS FURTHER ORDERED that within thirty (30) Days

after the date this Order to Maintain Assets becomes final, and

every thirty (30) Days thereafter until Respondents have fully

complied with their obligations to assign, grant, license, divest,

transfer, deliver or otherwise convey relevant assets as required by

Paragraph II.A., III.A, IV.A. and V.A. of the related Decision and

Order in this matter, Respondents shall submit to the Commission

a verified written report setting forth in detail the manner and

form in which it intends to comply, is complying, and has

complied with this Order to Maintain Assets and the related

Decision and Order; provided, however, that, after the Decision

and Order in this matter becomes final, the reports due under this

Order to Maintain Assets may be consolidated with, and

submitted to the Commission at the same time as, the reports

required to be submitted by Respondents pursuant to Paragraph

VIII of the Decision and Order.

V.

IT IS FURTHER ORDERED that Respondents shall notify

the Commission at least thirty (30) Days prior to any proposed (1)

dissolution of the Respondents, (2) acquisition, merger or

consolidation of Respondents, or (3) any other change in the

Respondents that may affect compliance obligations arising out of

the order, including, but not limited to, assignment, the creation or

dissolution of subsidiaries, or any other change in Respondents.

VI.

IT IS FURTHER ORDERED that, for the purposes of

determining or securing compliance with this Order to Maintain

Assets, and subject to any legally recognized privilege, and upon 

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

                           1050



written request with reasonable notice to Respondents made to

their principal United States Office, Respondents shall permit any

duly authorized representatives of the Commission:

A. Access, during office hours of Respondents and in the

presence of counsel, to all facilities and access to inspect and

copy all books, ledgers, accounts, correspondence,

memoranda and all other records and documents in the

possession or under the control of Respondents relating to

compliance with this Order to Maintain Assets; and

B. Upon five (5) Days notice to Respondents and without

restraint or interference from Respondents, to interview

officers, directors, or employees of Respondents, who may

have counsel present, regarding such matters.

VII.

IT IS FURTHER ORDERED that this Order to Maintain

Assets shall terminate on the earlier of:

A. Three (3) Days after the Commission withdraws its

acceptance of the Consent Agreement pursuant to the

provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or

B. The day after the divestiture of all of the Divestiture Assets,

as required by and described in the Decision and Order, has

been completed and each Interim Monitor, in consultation

with Commission staff and the Commission-approved

Acquirer(s), notifies the Commission that all related

assignments, conveyances, deliveries, grants, licenses,

transactions, transfers and other transitions are complete, or

the Commission otherwise directs that this Order to Maintain

Assets is terminated.
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PUBLIC
APPENDIX A

TO THE ORDER TO MAINTAIN ASSETS

AGREEMENT CONTAINING CONSENT ORDER 
AND

PROPOSED DECISION AND ORDER
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Analysis of Agreement Containing Consent Orders to Aid
Public Comment

I.   Introduction

The Procter & Gamble Company (“P&G”) and The Gillette

Company (“Gillette”) are both leading suppliers of consumer

products worldwide.  P&G proposes to acquire Gillette.  The

Federal Trade Commission (“Commission”) has accepted, subject

to final approval, an Agreement Containing Consent Orders

(“Consent Agreement”) from P&G and Gillette.  The purpose of

the Consent Agreement is to remedy the anticompetitive effects

that would otherwise result from P&G’s proposed acquisition. 

Under the terms of the Consent Agreement, the parties will be

required to divest: (1) Gillette’s Rembrandt® at-home teeth

whitening business; (2) P&G’s Crest® SpinBrush™ battery-

powered and rechargeable toothbrush business; and (3) Gillette’s

Right Guard® men’s antiperspirant/deodorant (“AP/DO”)

business.  In addition, P&G is required to amend its joint venture

agreement with Philips Oral Healthcare, Inc. (“Philips”) regarding

the Crest® Sonicare® IntelliClean System (“IntelliClean”)

rechargeable toothbrush.

The proposed Consent Agreement has been placed on the

public record for thirty (30) days to solicit comments from

interested people.  Comments received during this period will

become part of the public record.  After thirty (30) days, the

Commission will again review the proposed Consent Agreement

and the comments received, and will decide whether it should

withdraw from the proposed Consent Agreement or make it final.

Pursuant to an Agreement and Plan of Merger dated January

27, 2005, P&G proposes to acquire 100 percent of the voting

securities of Gillette in a transaction valued at approximately $57

billion (“Proposed Acquisition”).  The Commission’s Complaint

alleges that the Proposed Acquisition, if consummated, would

violate Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18,

and Section 5 of the Federal Trade Commission Act, as amended,
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15 U.S.C. § 45, by lessening competition in the United States

markets for the research, development, manufacture, distribution,

and sale of at-home teeth whitening products, adult battery-

powered toothbrushes, rechargeable toothbrushes, and men’s

AP/DOs.

Consistent with the well-established approach to merger

analysis, we have determined the appropriate product markets in

which to analyze the likely competitive effects of the proposed

merger.  Staff initially examined whether the combination of the

two companies’ broad array of consumer products would be likely

to have anticompetitive effects, including not only increased

prices in the short term but also the creation of entry barriers that

could affect price and innovation in the long term.  In particular,

staff investigated whether the combined entity would have an

increased ability to exploit its position as a so-called “category

manager” or “category captain,” in order to obtain premium

retailer shelf space and potentially exclude or disadvantage

competitors in various broad categories, like oral care or AP/DO.

The investigation has disclosed, however, that most retailers do

not look at broad categories, like oral care and AP/DO, when they

decide which products to stock and sell.  They generally make

decisions on individual products (e.g., men’s AP/DO), that are

perceived to be close substitutes within these broad categories.

One supplier may be preferred for an individual product even

though another supplier is preferred for other products in the

broad category.  Moreover, most retailers are likely to employ

different category captains to assist them on a product-by-product

basis within the broad categories.  We have therefore concluded

that the loss of competition between the merging parties in broad

categories is unlikely to cause competitive harm.  We have instead

focused on individual products within the broad categories.  These

individual product markets include at-home teeth whitening,

battery-powered toothbrushes, and men’s AP/DO.  The

Commission has sought and obtained relief in these relevant

markets.
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II.   The Parties

Headquartered in Cincinnati, Ohio, P&G is one of the largest

and most diversified suppliers of consumer products in the world. 

In 2004, P&G had worldwide net sales of approximately $51.4

billion.  With its Crest® line of products, P&G is one of the

leading suppliers of oral care products in the United States.  The

Crest family of products includes the Crest® Whitestrips™ and

Crest® Night Effects™ lines of at-home teeth whitening products

and the Crest® SpinBrush™ line of battery-powered

toothbrushes.  P&G is also a leading supplier of men’s AP/DOs

under its Old Spice® brand. 

Gillette, based in Boston, Massachusetts, is also one of the

world’s leading suppliers of consumer products.  Gillette had total

worldwide net sales of approximately $10.5 billion in its 2004

fiscal year.  Like P&G, Gillette is one of the leading suppliers of

oral care products in the United States with its Oral-B® and Oral-

B® Braun® line of manual, battery-powered, and rechargeable

toothbrushes, and its Oral-B® Rembrandt® and Rembrandt® line

of at-home teeth whitening products.  Gillette is also a leading

supplier of men’s AP/DOs under its Right Guard® and Gillette®

Series brands. 

III.   At-Home Teeth Whitening Products

One of the relevant markets in which to assess the competitive

effects of the Proposed Acquisition is the United States market for

at-home teeth whitening products.  At-home teeth whitening

products whiten teeth by bleaching them with either hydrogen or

carbamide peroxide. These products are typically sold over-the-

counter through food, drug, club, and mass merchandise channels

and are marketed to be used by the consumer at home.  There are

several different types of at-home teeth whitening products,

including strips, gels, pens and sticks, although strip and gel

products account for the vast majority of sales of at-home teeth

whitening products in the United States.
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The United States market for at-home teeth whitening products

is highly concentrated, with P&G and Gillette as the two largest

suppliers in this market and the only two significant suppliers of

branded strips.  P&G is the market leader with its Crest

Whitestrips® and Crest Night Effects® products, while Gillette is

the second leading supplier with its Oral-B® Rembrandt® and

Rembrandt® products.  Together, the parties account for over

80% of the sales in this market. 

The Proposed Acquisition would significantly increase

concentration in the United States market for at-home teeth

whitening products, leaving P&G as the dominant supplier.  By

eliminating competition between the two leading suppliers, the

Proposed Acquisition would likely result in higher prices, reduced

innovation, and fewer product choices for consumers in this

market.

IV.   Adult Battery-Powered Toothbrushes

A second relevant product market in which to assess the

competitive effects of the Proposed Acquisition is the United

States market for adult battery-powered toothbrushes.  Adult

battery-powered toothbrushes are usually powered by AA or AAA

batteries and either have oscillating or pulsating brush heads.  The

majority of adult battery-powered toothbrushes are sold at retail

for between $5 and $8, and the batteries and brush heads can be

replaced on some, but not all, products.  Adult battery-powered

toothbrushes are typically marketed as upgrades over manual

toothbrushes and are more affordable than sophisticated

rechargeable toothbrushes. 

The United States market for adult battery-powered

toothbrushes is highly concentrated.  P&G and Gillette are the two

largest suppliers in this market.  P&G markets its adult battery-

powered products under the Crest® SpinBrush™ brand name,

while Gillette sells its adult battery-powered products under the

Oral-B® brand name.  Gillette also dominates the adult high-

priced manual and low-priced rechargeable toothbrush segments,
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which are the segments most likely to capture any switching away

from adult battery-powered toothbrushes in the face of a price

increase.  Together, the parties account for over 85% of the sales

in the United States adult battery-powered toothbrush market.

The Proposed Acquisition would significantly increase

concentration in the United States market for adult battery-

powered toothbrush products, leaving P&G as the dominant

supplier.  By eliminating competition between the two leading

suppliers, the Proposed Acquisition would likely result in higher

prices, reduced innovation, and fewer product choices for

consumers in this market. 

V.   Rechargeable Toothbrushes

A third relevant product market in which to assess the

competitive effects of the Proposed Acquisition is the United

States market for rechargeable toothbrushes.  Rechargeable

toothbrushes contain a rechargeable battery that powers high-

speed oscillating, pulsating, or vibrating brush heads.  They have a

separate recharging unit that plugs into an electrical outlet to

recharge the battery contained in the toothbrush.  Brush heads for

these products are almost always replaceable.  Rechargeable

toothbrushes typically are sold at retail for between $20 and $150,

and are marketed as the premium brushing option for consumers. 

The United States market for rechargeable toothbrushes is

highly concentrated with only two suppliers, Gillette and Philips,

accounting for virtually all of the sales of these products.  Gillette

markets a full line of rechargeable toothbrush products under the

Oral-B® Braun® brand name, while Philips sells mostly mid- to

high-end products under the Philips® Sonicare® brand name. 

Philips and P&G also have a joint venture to co-develop and co-

market the IntelliClean product, the first integrated

toothbrush/dentifrice product (i.e., toothbrush that self dispenses

toothpaste) sold in the United States.  As a result, the Proposed

Acquisition would allow P&G to acquire the only significant

competitor to its joint venture partner, Philips, thereby reducing
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P&G’s incentives to support the IntelliClean product.  The

agreement between Philips and P&G also contains non-compete

provisions that, if the Proposed Acquisition were consummated,

could harm consumers.

The Proposed Acquisition would eliminate P&G’s incentive to

fully support and promote the IntelliClean product and create a

situation where the only two suppliers in the market are subject to

non-compete provisions.  Accordingly, the Proposed Acquisition

would likely result in higher prices, reduced innovation, and fewer

product choices for consumers in this market. 

VI.   Men’s AP/DOs

A fourth relevant product market in which to assess the

competitive effects of the Proposed Acquisition is the United

States market for men’s AP/DOs.  An antiperspirant is a substance

that is used to prevent or reduce underarm sweating.  A deodorant

is a substance that is used to suppress underarm odor.  These

ingredients are typically combined together for complete

underarm protection.  AP/DOs are typically gender-specific and

sold in various forms, including roll-ons, traditional solids,

invisible solids, gels, and aerosols.  Men’s AP/DOs are unique in,

among other things, their packaging, fragrances, marketing,

formulations, and location on the shelf.

The United States market for men’s AP/DOs is highly

concentrated.  P&G and Gillette are the two largest suppliers of

men’s AP/DOs in the United States.  P&G markets its men’s

AP/DOs under the Old Spice® brand name, while Gillette sells its

products under the Right Guard® and Gillette Series® brand

names.  Combined, the Respondents account for well over 50% of

the sales in this highly concentrated market.

Accordingly, the Proposed Acquisition would significantly

increase concentration in the United States market for men’s

AP/DOs, leaving P&G as the dominant supplier.  By eliminating

competition between the two leading suppliers, the Proposed
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1 The Rembrandt business that will be divested includes

all of Gillette’s existing and future teeth whitening products.  For

viability reasons, the purchaser of the Right Guard business will have

the option of acquiring certain manufacturing assets and/or Gillette’s

Soft & Dri® and Dry Idea® assets.

Acquisition would likely result in higher prices and fewer product

choices for consumers in this market.

VII. Entry

Entry into the United States at-home teeth whitening, adult

battery-powered toothbrush, rechargeable toothbrush, and men’s

AP/DO markets is unlikely to deter or counteract the

anticompetitive effects of the Proposed Acquisition.  Entry into

these markets is difficult and time-consuming and would require

the investment of extremely high sunk costs to, among other

things, develop products, provide advertising and promotional

funding, establish a strong brand name, and create a distribution

network.  A new entrant also faces the difficult task of convincing

retailers to carry their products. 

VIII.   The Consent Agreement

The Consent Agreement effectively remedies the Proposed

Acquisition’s anticompetitive effects in the relevant markets

discussed above.  The Consent Agreement preserves competition

in these markets by requiring the divestiture of:  (1) the

Rembrandt at-home teeth whitening business to a Commission-

approved acquirer; (2) the Crest SpinBrush battery-powered

business to Church & Dwight Company, Inc. (“Church &

Dwight”); and (3) the Right Guard business to a Commission-

approved acquirer.1  In addition, the Consent Agreement requires

P&G to amend its joint venture agreement to allow Philips to

independently market and sell the IntelliClean product.
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2 The Order to Maintain Assets also requires that P&G

and Gillette maintain the viability of the Soft & Dri and Dry Idea

businesses.

The divestiture of the Rembrandt business must take place

within three (3) months and the Right Guard business within four

(4) months after the date the order becomes final.  The

Commission’s goal in evaluating possible purchasers of divested

assets is to ensure that the competitive environment that existed

prior to the acquisition is maintained.  A proposed acquirer of

divested assets must not itself present competitive problems. 

Should the parties fail to accomplish the divestiture within the

time and in the manner required by the Consent Agreement, the

Commission may appoint a trustee to divest these assets.  If

approved, the trustee would have the exclusive power and

authority to accomplish the divestiture within one year of being

appointed, subject to any necessary extensions by the

Commission.  The Consent Agreement requires the parties to

provide the trustee with access to information related to, among

other things, the Rembrandt and Right Guard businesses as

necessary to fulfill his or her obligations.

The Order to Maintain Assets that is included in the Consent

Agreement requires that P&G and Gillette maintain the viability

of the Rembrandt and Right Guard businesses as competitive

operations until the businesses are transferred to Commission-

approved acquirers.2  The Commission has approved Edward

Gold of PricewaterhouseCoopers as the Interim Monitor pursuant

to the Consent Agreement to ensure that P&G and Gillette comply

with the provisions of the Order.

There are also several provisions of the Consent Agreement

designed to ensure the success of the divestiture of the Crest

SpinBrush business to Church & Dwight.  First, the Consent

Agreement requires P&G to divest its rights and assets relating to

adult battery-powered toothbrushes, including all research and

development data, sales and marketing materials, and intellectual
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property.  Second, P&G will provide Church & Dwight with a

license to the Crest trademark, subject to minimum protections

under trademark law, for use with the SpinBrush brand name that

will be acquired outright by Church & Dwight.  These provisions

are designed to ensure that Church & Dwight can successfully

transition the Crest SpinBrush family of products to a brand name

of its choosing.  Third, the Consent Agreement allows, and

provides incentives for, P&G to render transitional services to

Church & Dwight and retailers for a period of time to ensure the

continuity and competitive viability of the products.

The Commission is satisfied that Church & Dwight is a well-

qualified acquirer of the Crest SpinBrush business.  Church &

Dwight sells a variety of consumer products throughout the world,

including oral care, personal care, and household products, and

had total worldwide net sales of approximately $1.5 billion in

2004.  The company owns several well-known oral care brands,

such as Arm & Hammer®, Aim®, and Mentadent™, and

currently sells a variety of oral care products, including toothpaste

and manual toothbrushes.  Because of its existing business,

Church & Dwight already has an experienced sales force that has

relationships with major retailers and dental professionals, thereby

enabling it to be a successful acquirer of the SpinBrush assets. 

The Consent Agreement also requires P&G to amend its joint

venture agreement with Philips regarding IntelliClean.  The

amended agreement, which is an attachment to the order, allows

Philips to independently market and sell IntelliClean.  The

amended agreement also eliminates all non-compete provisions

allowing both P&G and Philips to develop and sell future

rechargeable toothbrush products.

The purpose of this analysis is to facilitate public comment on

the Consent Agreement, and is not intended to constitute an

official interpretation of the proposed Decision and Order or the

Order to Maintain Assets, or to modify their terms in any way.
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IN THE MATTER OF

JOHNSON & JOHNSON

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE

COMM ISSION ACT

Docket C-4154; File No. 0510050

Complaint, December 21, 2005--Decision, December 21, 2005

This consent order addresses the acquisition by Respondent Johnson & Johnson

-- a  comprehensive and broadly-based  manufacturer of products related to all

aspects of human health care -- of Guidant Corporation, which manufactures

products in three broad business units:  cardiac rhythm management, vascular

intervention, and cardiac surgery.  The order, among other things, requires the

respondent to grant to Abbott Laboratories or another Commission-approved

firm -- within ten days and at no minimum price -- a fully paid-up, non-

exclusive, irrevocable license that permits the licensee to make and sell drug-

eluting stents with a drug delivery system, which are used to treat coronary

artery disease by propping open a clogged artery and eluting a drug, thereby

helping to prevent renarrowing of the artery.  The consent order also requires

the respondent to divest to Datascope or another Commission-approved firm,

within fifteen days, its endoscopic vessel harvesting product line, which is used

in coronary artery bypass graft surgery to remove a patient’s leg vein, arm

artery, or other blood vessel; that vessel is then used as a conduit to bypass one

or more blocked coronary arteries.  In addition, the consent order requires the

respondent to terminate its agreement to distribute the  proximal anastomotic

assist device -- used to avoid the need to clamp the aorta when attaching a

harvested vessel to it -- of Novare Surgical System, Inc.

Participants

For the Commission: Jonathan S. Klarfield, Jeffrey H. Perry,

Kari A. Wallace, Brendan J. McNamara, Tammy L. Imhoff,

Thomas D. Mays, Kenneth A. Libby, Sylvia M. Brooks, Katherine

L. Rosenberg, Michael R. Moiseyev, Daniel P. Ducore, Elizabeth

A. Schneirov, Michael G. Vita and Mark Frankena.

For the Respondent: Steve Newborn, Weil, Gotshal & Manges,

LLP.
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COMPLAINT

Pursuant to the Clayton Act and the Federal Trade Commission

Act, and its authority thereunder, the Federal Trade Commission

(“Commission”), having reason to believe that Respondent

Johnson & Johnson (“J&J”), a corporation subject to the

jurisdiction of the Commission, has agreed to acquire Guidant

Corporation (“Guidant”), a corporation subject to the jurisdiction

of the Commission, in violation of Section 7 of the Clayton Act,

as amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade

Commission Act (“FTC Act”), as amended, 15 U.S.C. § 45, and it

appearing to the Commission that a proceeding in respect thereof

would be in the public interest, hereby issues its Complaint,

stating its charges as follows:

I.  DEFINITIONS

1. “Commission” means the Federal Trade Commission. 

2. “J&J” or “Respondent” means Johnson & Johnson, its

directors, officers, employees, agents, representatives,

predecessors, successors, and assigns; its joint ventures,

subsidiaries, divisions, groups and affiliates controlled by Johnson

& Johnson, and the respective directors, officers, employees,

agents, representatives, successors, and assigns of each. 

3. “Guidant” means Guidant Corporation, its directors,

officers, employees, agents, representatives, predecessors,

successors, and assigns; its joint ventures, subsidiaries, divisions,

groups and affiliates controlled by Guidant Corporation, and the

respective directors, officers, employees, agents, representatives,

successors, and assigns of each.

4. “Drug Eluting Stent” or “DES” means a stent that elutes or

otherwise delivers one or more drugs or pharmaceutical

compositions for the treatment of coronary artery disease.
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5. “Endoscopic Vessel Harvesting Device” or “EVH Device”

means a medical device consisting of various components to

allow for the minimally-invasive removal of the saphenous vein,

the radial artery, or other conduit for use in coronary artery bypass

graft surgery, from a patient’s body with the use of endoscopic

technology and equipment.

6. “FDA” means the United States Food and Drug

Administration.

7. “Proximal Anastomotic Assist Device” or “Proximal AAD”

means a medical device used to create a bloodless field, without

clamping the aorta, to assist in the creation of a proximal

anastomosis as part of a coronary artery bypass graft surgery.

8. “Rapid Exchange,” “Rapid Exchange delivery system” or

“RX” means intralumenal catheters and stent and embolic

protection delivery systems having a guidewire lumen with a

proximal guidewire port located substantially remote from the

proximal end of the catheter shaft. 

II.  RESPONDENT

9. Respondent J&J is a corporation organized, existing, and

doing business under and by virtue of the laws of the state of New

Jersey, with its office and principal place of business located at

One Johnson & Johnson Plaza, New Brunswick, New Jersey

08933.  J&J, among other things, is engaged in the research,

development, marketing and sale of interventional cardiology

products, including Drug Eluting Stents, and cardiac surgery

devices, including Endoscopic Vessel Harvesting Devices and

Proximal Anastomotic Assist Devices.

10. J&J is, and at all times relevant herein has been, engaged

in commerce, as “commerce” is defined in Section 1 of the

Clayton Act as amended, 15 U.S.C. § 12, and is a corporation

whose business is in or affects commerce, as “commerce” is
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defined in Section 4 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 44.

III.  ACQUIRED COMPANY 

11. Guidant is a corporation organized, existing, and doing

business under and by virtue of the laws of the State of Indiana,

with its office and principal place of business located at 111

Monument Circle, Indianapolis, Indiana 46204.  Guidant, among

other things, is engaged in the research, development, marketing,

and sale of interventional cardiology products, including the

research and development of Drug Eluting Stents, and cardiac

surgery devices, including Endoscopic Vessel Harvesting Devices

and Proximal Anastomotic Assist Devices.

12. Guidant is, and at all times relevant herein has been,

engaged in commerce, as “commerce” is defined in Section 1 of

the Clayton Act as amended, 15 U.S.C. § 12, and is a corporation

whose business is in or affects commerce, as “commerce” is

defined in Section 4 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 44.

IV.  PROPOSED ACQUISITION

13. On December 15, 2004, J&J and Guidant entered into an

agreement and plan of merger (the “Purchase Agreement”)

whereby J&J agreed to acquire Guidant in a transaction valued at

approximately $25.4 billion (the “Acquisition”).

V.  RELEVANT MARKET

14. For the purposes of this Complaint, the relevant lines of

commerce in which to analyze the effects of the Acquisition are

the research, development, manufacture, and/or sale of the

following products:

a. Drug Eluting Stents;
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b. Endoscopic Vessel Harvesting Devices; and

c. Proximal Anastomotic Assist Devices.

15. For the purposes of this Complaint, the United States is the

relevant geographic area in which to analyze the effects of the

Acquisition in the relevant lines of commerce.

VI.  STRUCTURE OF THE MARKETS

16. J&J is one of only two companies (the other is Boston

Scientific Corporation) currently selling DESs in the United

States.  At least three other companies, including Guidant, are

involved in the research and development of DESs and are poised

to receive FDA approval to sell DESs in the United States in the

next two to three years.

17. There are only three companies free to offer Rapid

Exchange versions of their DESs: J&J, Guidant and Boston

Scientific.  No other company has licenses or access to the Rapid

Exchange patents.  Currently, over 70 percent of the DES devices

sold in the United States employ the Rapid Exchange delivery

system, and the percentage of DES devices sold on Rapid

Exchange delivery systems in the United States is expected to

continue to increase rapidly.

18. Until recently, J&J and Guidant were the sole competitors

in the market for EVH Devices.  Although another company,

Terumo Corporation, received FDA approval for its device in

January of 2005, J&J and Guidant still dominate the market for

these devices, and together account for almost 100 percent of sales

in the U.S. market for EVH Devices. 

19. The U.S. market for Proximal AADs is also highly

concentrated as measured by the Herfindahl-Hirschman Index

(“HHI”).  J&J and Guidant are two of only three companies that

compete in the market for Proximal AADs.  Guidant is the market
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leader in this market, and together with J&J, accounts for over 95

percent of unit sales of Proximal AADs in the U.S. market. 

VII.  ENTRY CONDITIONS

20. Developing a Drug Eluting Stent, Endoscopic Vessel

Harvesting Device, or Proximal Anastomotic Assist Device,

working around and/or acquiring licenses to critical intellectual

property related to those devices, obtaining FDA approval for

those devices, and marketing those devices, takes significantly

longer than two years.  Therefore, entry into the relevant lines of

commerce described in Paragraph 14 would not be timely, likely,

or sufficient in magnitude, character and scope to deter or

counteract the anti-competitive effects of the Acquisition.

VIII.  EFFECTS OF THE ACQUISITION

21. The effects of the Acquisition, if consummated, may be to

substantially lessen competition and to tend to create a monopoly

in the relevant markets in violation of Section 7 of the Clayton

Act, as amended, 15 U.S.C. § 18, and Section 5 of the FTC Act,

as amended, 15 U.S.C. § 45, in the following ways, among others:

a. eliminating potential competition between two of only

three suppliers of Drug Eluting Stents with access to a

Rapid Exchange delivery system;

b. eliminating actual, direct and substantial competition

between J&J and Guidant in the markets for the research,

development, marketing, and sale of Endoscopic Vessel

Harvesting Devices and Proximal Anastomotic Assist

Devices;

c. increasing the ability of the merged entity to unilaterally

raise prices in the relevant markets; and 

d. reducing research and development in the relevant

markets.
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IX.  VIOLATIONS CHARGED

22. The Purchase Agreement described in Paragraph 13

constitutes a violation of Section 5 of the FTC Act, as amended,

15 U.S.C. § 45.

23. The Acquisition described in Paragraph 13, if

consummated, would constitute a violation of Section 7 of the

Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the

FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal

Trade Commission on this 21st day of December, 2005, issues its

Complaint against said Respondent.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having

initiated an investigation of the proposed acquisition by

Respondent Johnson & Johnson (“J&J” or “Respondent”) of

Guidant Corporation (“Guidant”), and Respondent having been

furnished thereafter with a copy of a draft of Complaint that the

Bureau of Competition proposed to present to the Commission for

its consideration and which, if issued by the Commission, would

charge Respondent with violations of Section 7 of the Clayton

Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal

Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondent, its attorney, and counsel for the Commission

having thereafter executed an Agreement Containing Consent

Order (“Consent Agreement”), containing an admission by

Respondent of all the jurisdictional facts set forth in the aforesaid

draft of Complaint, a statement that the signing of said Consent

Agreement is for settlement purposes only and does not constitute

an admission by Respondent that the law has been violated as

alleged in such Complaint, or that the facts as alleged in such

Complaint, other than jurisdictional facts, are true, and waivers

and other provisions as required by the Commission’s Rules; and 

The Commission having thereafter considered the matter and

having determined that it had reason to believe that Respondent

has violated the said Acts, and that a Complaint should issue

stating its charges in that respect, and having accepted the

executed Consent Agreement and placed such Consent Agreement

on the public record for a period of thirty (30) days for the receipt

and consideration of public comments, now in further conformity

with the procedure described in Commission Rule 2.34, 16 C.F.R.

§ 2.34, the Commission hereby makes the following jurisdictional

findings and issues the following Decision and Order (“Order”):
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1. Respondent J&J is a corporation organized, existing and

doing business under and by virtue of the laws of the State of New

Jersey, with its offices and principal place of business located at

One Johnson & Johnson Plaza, New Brunswick, NJ 08933.

2. Guidant is a corporation organized, existing and doing

business under and by virtue of the laws of the State of Indiana,

with its offices and principal place of business located at 111

Monument Circle, Indianapolis, IN 46204.

3. The Federal Trade Commission has jurisdiction over the

subject matter of this proceeding and of Respondent, and the

proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order, the

following definitions shall apply:

A. “J&J” or “Respondent” means Johnson & Johnson,

its directors, officers, employees, agents,

representatives, predecessors, successors, and

assigns; its joint ventures, subsidiaries, divisions,

groups and affiliates controlled by Johnson &

Johnson, and the respective directors, officers,

employees, agents, representatives, successors, and

assigns of each.  After the Effective Date, the term

“J&J” shall include Guidant.

B. “Guidant” means Guidant Corporation, its

directors, officers, employees, agents,

representatives, predecessors, successors, and

assigns; its joint ventures, subsidiaries, divisions,

groups and affiliates controlled by Guidant

Corporation, and the respective directors, officers,
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employees, agents, representatives, successors, and

assigns of each.

C. “Commission” means the Federal Trade

Commission.

D. “Abbott” means Abbott Laboratories, Inc., a

corporation organized, existing, and doing business

under and by virtue of the laws of the State of

Illinois, having its principal place of business

located at 100 Abbott Park Road, Abbott Park, IL

60064.

E. “Abbott Agreement” means the “License

Agreement” by and between J&J and Abbott dated

August 12, 2005, and all amendments, exhibits,

attachments, agreements, and schedules thereto,

related to the Drug Eluting Stent Patents to be

licensed, that have been approved by the

Commission to accomplish the requirements of this

Order.  The Abbott Agreement is attached to this

Order as non-public Appendix I.

F. “Abbott Combination Stent” means the first Stent

product designated and commercialized by Abbott

(or Abbott’s assignee of the entire Abbott

Agreement) for the treatment of coronary artery

disease that includes ABT-578 in combination with

one of the agents identified in non-public

Appendix II.

G. “Abbott Drug Eluting Stent” means a Stent that

elutes or otherwise delivers ABT-578 alone for the

treatment of coronary artery disease.

H. “ABT-578" means the agent disclosed in U.S.

Patent Nos. 6015815, 6329386, 5527907, 5583139

and 5672605, which is the active drug agent
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Abbott is currently using in its clinical trial of the

ZoMaxx� stent.

I. “Acquisition” means the acquisition contemplated

by the “Agreement and Plan of Merger” dated as of

December 15, 2004, by and among J&J and

Guidant (“Acquisition Agreement”), whereby J&J

agreed to acquire Guidant.

J. “Actual Cost” means the cost of direct labor and

direct material used to provide the relevant

assistance or service, plus an allocation of

overhead that is in the same proportion that was

used by the Respondent on July 2, 2005.

K. “Additional Drug Eluting Stent Patents” means all

U.S. and foreign Patents of Respondent listed in

Appendix III.

L. “Agency(ies)” means any governmental regulatory

authority or authorities in the world responsible for

granting approval(s), clearance(s), qualification(s),

license(s) or permit(s) for any aspect of the

research, Development, manufacture, marketing,

distribution or sale of  Drug Eluting Stents or EVH

Products.

M. “Anastomotic Assist Distribution Agreement”

means the September 12, 2003, Distribution

Agreement by and between Ethicon, Inc., a

subsidiary of Respondent, and Novare, as amended

by letter dated November 30, 2004.

N. “Business Day(s)” means any day other than a

Saturday, Sunday, or federal holiday.

O. “Closing Date” means the date on which

Respondent (or a Divestiture Trustee) and a

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

                           1072



Commission-approved Acquirer consummate a

transaction to grant, license, deliver or otherwise

convey relevant assets pursuant to this Order. 

P. “Commission-approved Acquirer” means the

following:

1. as to the Drug Eluting Stent Patents, Abbott, if Abbott has

not been rejected by the Commission pursuant to

Paragraph II.A. of this Order;

2. as to the EVH Business, Datascope, if Datascope has not

been rejected by the Commission pursuant to Paragraph

III.A. of this Order; or 

3. an entity that receives the prior approval of the

Commission to receive particular assets that the

Respondent is required to grant, license, deliver or

otherwise convey pursuant to this Order.

Q. “Confidential Business Information” means all

information owned by, or in the possession or

control of, Respondent that is not in the public

domain and that is related to the research,

Development, manufacture, marketing,

importation, exportation, supply, sales, sales

support, or use of a Product; provided, however,

that “Confidential Business Information” shall not

include (1) information that subsequently falls

within the public domain through no violation of

this Order or of any confidentiality agreement with

respect to such information by Respondent or (2)

information that Guidant can demonstrate it

obtained without the assistance of Respondent

prior to the Acquisition.

R. “Datascope” means Datascope Corp., a corporation

organized, existing, and doing business under and
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by virtue of the laws of the State of Delaware,

having its principal place of business located at 14

Philips Parkway, Montvale, NJ 08933.

S. “Datascope Agreement” means the “Purchase

Agreement” by and between Ethicon, Inc., a

subsidiary of J&J, and Datascope dated as of

September 27, 2005, and all amendments, exhibits,

attachments, agreements, and schedules thereto,

related to the EVH Business, that have been

approved by the Commission to accomplish the

requirements of this Order.  The Datascope

Agreement is attached to this Order as non-public

Appendix IV.

T. “Designee” means any entity that will manufacture

a J&J EVH Product or a Licensed EVH Product for

a Commission-approved Acquirer.

U. “Development” means all preclinical and clinical

drug and/or device development activities,

including test method development and stability

testing, toxicology, bioequivalency, formulation,

process development, manufacturing scale-up,

development-stage manufacturing, quality

assurance/quality control development, statistical

analysis and report writing, conducting clinical

trials for the purpose of obtaining any and all

approvals, licenses, registrations or authorizations

from any Agency necessary for the manufacture,

use, storage, import, export, transport, promotion,

marketing and sale of a Product (including any

governmental price or reimbursement approvals),

Product approval and registration, and regulatory

affairs related to the foregoing.  “Develop” means

to engage in Development.
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V. “Divestiture Trustee” means a trustee appointed by

the Commission pursuant to the relevant provisions

of this Order.

W. “Drug Eluting Stent” means a Stent that elutes or

otherwise delivers one or more drugs or

pharmaceutical compositions for the treatment of

coronary artery disease.

X. “Drug Eluting Stent Patents” means all U.S. and

foreign Patents of Respondent, other than Excluded

Drug Eluting Stent Patents, that claim (1) drugs,

pharmaceutical compositions, coatings or polymers

used on Stents or otherwise in combination with

Stents; (2) methods of manufacture, use or sale of

Stents including, bearing, or otherwise in

combination with such drugs, pharmaceutical

compositions, coatings and/or polymers; (3)

products or systems for the intravascular delivery

of such Stents; and/or (4) intralumenal catheters,

Stent delivery systems and embolic protection

delivery systems (but not the design of Stents or

embolic protection devices per se) having a

guidewire lumen with a proximal guidewire port

located substantially remote from the proximal end

of the catheter shaft.

Y. “Effective Date” means the earlier of the following

dates:

1. the date the Respondent closes on the Acquisition

Agreement; or 

2. the date the merger contemplated by the Acquisition

Agreement becomes effective by filing articles of merger

with the Secretary of State of the State of Indiana.
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Z. “EVH Business” means all of Respondent’s assets,

tangible and intangible, businesses and goodwill,

related to the research, Development, manufacture,

distribution, marketing or sale of J&J EVH

Products, including, without limitation, the

following:

1. all EVH Intellectual Property;

2. all EVH Manufacturing Technology;

3. all EVH Scientific and Regulatory Material;

4. all books, records and files related to the foregoing or to

J&J EVH Products;

5. all EVH Manufacturing Equipment;

6. to the extent related to the J&J EVH Products, all of

Respondent’s rights, titles and interests in and to the

contracts entered into in the ordinary course of business

with customers, suppliers, sales representatives,

distributors, agents, personal property lessors, personal

property lessees, licensors, licensees, consignors, and

consignees, in each case that are Third Parties, including,

without limitation, all of Respondent contracts with any

Third Party to the extent related to the supply of

components used in the manufacture of J&J EVH

Products;

7. all inventory, including raw materials, packaging

materials, work-in-process and finished goods, in each

case to the extent consisting of, or intended for use in the

manufacture of, J&J EVH Products;

8. all commitments and orders for the purchase of goods that

have not been shipped, to the extent such goods are, or
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are intended for use in the manufacture of, J&J EVH

Products;

9. all rights under warranties and guarantees, express or

implied, with respect to J&J EVH Products; and

10. all items of prepaid expenses, to the extent related to J&J

EVH Products;

provided, however, that “EVH Business” does not include

any portion of any of the foregoing assets, businesses and

goodwill that does not relate to J&J EVH Products;

provided further, however, that “EVH Business” does not

include any of the following: (a) (i) the name “Johnson &

Johnson”, “Ethicon”, “CardioVations”, or the names of

any other divisions, businesses, corporations or companies

owned by Respondent or (ii) any trademarks, trade names

or logos used on other of Respondent’s Products; (b) any

interest in real property; (c) any plant or other facilities; (d)

any personal property; (e) any equipment or contracts for

the sterilization, labeling or packaging of any Products; or

(f) any assets, tangible and intangible, businesses or

goodwill that were owned by Guidant immediately prior to

the Effective Date;

provided further, however, that with respect to documents

or other materials included in the EVH Business that

contain information (a) that relates both to the J&J EVH

Products and to other products or businesses of

Respondent or (b) for which Respondent has a legal

obligation to retain the original copies, Respondent shall

be required to provide only copies or, at its option,

relevant excerpts of such documents and materials, but

Respondent shall provide the Commission-approved

Acquirer access to the originals of such documents as

necessary, it being a purpose of this proviso to ensure that

Respondent not be required to divest itself completely of
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records or information that relates to products or

businesses other than the J&J EVH Products;

provided further, however, that with respect to any

contract or agreement included in the EVH Business that

relates both to the J&J EVH Products and to any other

product, Respondent may, concurrently with assigning

such contract or agreement to the extent it relates to the

J&J EVH Products, retain its rights under such contract or

agreement for purposes of such other product(s).

AA. “EVH Employee Information” means the following, as

and to the extent permitted by Law:

1. with respect to each EVH Employee, the following

information:

a. the date of hire and effective service date;

b. job title or position held;

c. a specific description of the employee’s

responsibilities related to the EVH Business;

d. for sales representatives, the sales ranking as of

September 30, 2005, and for other employees, the

most recent performance rating;

e. the base salary range of all EVH Employees having

the same title or position;

f. the aggregate annual compensation for the

Respondent’s last fiscal year and as targeted for the

current fiscal year;

g. employment status (i.e., active or on leave or

disability; full-time or part-time); and
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h. any other material terms and conditions of

employment in regard to such employee that are not

otherwise generally available to similarly situated

employees.

2. at the Commission-approved Acquirer’s option, copies of

all employee benefit plans and summary plan descriptions

(if any) applicable to the EVH Employees.

BB. “EVH Employees” means all those employees listed in

non-public Appendix V to this Decision and Order.

CC. “EVH Intellectual Property” means all of the following

that are owned by Respondent, to the extent related to the

J&J EVH Products:

1. Patents;

2. trademarks, trade names, trade dress, trade secrets,

know-how, techniques, data, inventions, practices,

methods and other confidential or proprietary technical,

business, research, Development and other information;

3. rights to obtain and file for Patents and registrations

thereof; and 

4. rights under any license to any of the foregoing;

provided, however, “EVH Intellectual Property” does not

include (i) the name “Johnson & Johnson”, “Ethicon”,

“CardioVations”, or the names of any other corporations,

divisions or companies owned by Respondent or (ii) any

trademarks, trade names or logos used on other of

Respondent’s Products.

DD. “EVH Kits” means procedural kits for endoscopic vessel

harvesting, including those currently marketed by
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Respondent under the trademarks CLEARGLIDE® or

WATCHBAND INCISION™.

EE. “EVH Manufacturing Equipment” means all equipment of

Respondent utilized in the manufacture of J&J EVH

Products, but does not include (i) any sterilization, labeling

or packaging equipment or (ii) any assets utilized by

Guidant in the manufacture of EVH Products immediately

prior to the Effective Date. 

FF. “EVH Manufacturing Technology” means all technology,

trade secrets, know-how, and proprietary information

(whether patented, patentable or otherwise) related to the

manufacture (including that relating to all equipment used

to manufacture a J&J EVH Product in final finished form),

validation, packaging, release testing, stability and shelf

life of J&J EVH Products, including all product

specifications, processes, product designs, plans, trade

secrets, ideas, concepts, manufacturing, engineering and

other manuals and drawings, standard operating

procedures, flow diagrams, chemical, pharmacological,

toxicological, pharmaceutical, physical and analytical,

safety, efficacy, bioequivalency, quality assurance, quality

control and clinical data, research records, compositions,

annual product reviews, process validation reports,

analytical method validation reports, specifications for

stability trending and process controls, testing and

reference standards for impurities in and degradation of

products, technical data packages, chemical and physical

characterizations, dissolution test methods and results,

formulations for administration, clinical trial reports,

regulatory communications and labeling of, for or with

respect to the J&J EVH Products, and all other

information related to the manufacturing process, supplier

lists, and supplier contracts for the J&J EVH Products. 

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

                           1080



GG. “EVH Products” means endoscopic vessel harvesting

Products, whether or not included in EVH Kits, but shall

not mean the EVH Kits themselves. 

HH. “EVH Scientific and Regulatory Material” means all

technological, scientific, chemical, biological,

pharmacological, toxicological, regulatory and clinical

trial materials and information related to J&J EVH

Products, and all of Respondent’s rights to use such

materials, in any and all jurisdictions (to the extent

Respondent can legally transfer such rights).

II. “Excluded Drug Eluting Stent Patents” means (1) Patents

owned or controlled by a Third Party that does not qualify as

an affiliate of Respondent as of the Closing Date, except to

the extent such Third Party Patent is licensed to Respondent

at the Closing Date with the right to sublicense (a) without

consent or (b) by mere notice to such Third Party, and (i)

without any additional payment or other consideration

(other than payments or other consideration, including

royalty payments, which the Commission-approved

Acquirer agrees to pay or provide) and (ii) without any other

undertaking by Respondent that is not a de minimis

undertaking; (2) Patents or Patent applications that pertain

to the manufacture, use or sale of Rapamycin or any analog

of Rapamycin, except to the extent, if any, such rights

pertain to ABT-578; and (3) any Patents or Patent claims

solely claiming balloon material for an intralumenal catheter

or Stent delivery system.

JJ. “Excluded EVH Products” means: (1) any and all devices

marketed by Respondent as (a) the HARMONIC

SCALPEL® or (b) the ALLPORT® Clip Applier; (2) any

and all sutures, whether or not part of any ENDOLOOP®

or other vessel ligator (including, but not limited to the

sutures currently marketed by Respondent as the Ethibond

Excel® sutures); (3) the metal “pigtail” dissector

manufactured by Storz, purchased by Respondent from
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Storz, and sold by Respondent under the Storz name; (4)

any endoscopes manufactured by Third Parties (including

but not limited to Storz and Olympus) and previously

marketed, sold or distributed by Respondent; (5) the

DERMABOND® Topical Skin Adhesive; and (6) any

EVH Products researched, Developed, manufactured or

sold by Guidant immediately prior to the Effective Date.

KK. “Field” means the prevention, treatment, diagnosis, or

control of a particular medical condition.

LL. “Governmental Entity” means any Federal, state, local or

non-U.S. government or any court, legislature,

governmental agency or governmental commission or any

judicial or regulatory authority of any government.

MM. “Interim Monitor” means a monitor appointed by the

Commission pursuant to Paragraph V of this Order.

NN. “J&J Anastomotic Assist Products” mean those

anastomotic assist Products distributed and sold by J&J

immediately prior to the Effective Date.

OO. “J&J EVH Products” mean those EVH Products, other

than Excluded EVH Products or Licensed EVH Products,

researched, Developed, manufactured and sold by J&J

immediately prior to the Effective Date, and including all

such EVH Products that are introduced by Respondent

on or before the Closing Date. 

PP. “Law” means all laws, statutes, rules, regulations,

ordinances and other pronouncements having the effect of

law by any Governmental Entity.

QQ. “Licensed EVH Products” means the following devices,

the product code numbers for which are listed in non-

public Appendix VI.:  (1) the device currently marketed

in EVH Kits by Respondent as the ENDOPATH® Vessel
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Scissors; (2) the atraumatic blunt dissector (sometimes

referred to as the “cherry dissector” or “Kittner

dissector”) that is currently marketed in EVH Kits by

Respondent; and (3) the ENDOLOOP® One Tie Vessel

Ligator that is currently marketed by Respondent in the

Field of endoscopic vessel harvesting (but excluding any

suture that is a component of any such vessel ligator).

RR. “Novare” means Novare Surgical Systems, Inc., a

corporation organized, existing, and doing business

under and by virtue of the laws of the State of Delaware,

having its principal place of business located at 10231

Bubb Road, Cupertino, California 95014.

SS. “Patents” means all patents, patent applications and

statutory invention registrations in which Respondent

holds rights, either through assignment or license, as of the

Effective Date (except where this Order specifies a

different time), and includes all reissues, divisions,

continuations, continuations-in-part, to the extent the

claims of such continuations-in-part are fully supported

pursuant to 35 U.S.C. § 112 by such patents and/or

applications owned or licensed by Respondent as of the

Effective Date, substitutions, reexaminations, restorations,

and/or patent term extensions thereof, all inventions

disclosed therein, all rights therein provided by

international treaties and conventions, and all rights to

obtain and file for patents and registrations thereto, related

to a Product.

TT. “PC Coating” shall mean polymerized phosphorylcholine

coating.

UU. “Product” means any medical device or pharmaceutical,

biological, or genetic composition containing any

formulation or dosage of a compound referenced as its

pharmaceutically, biologically or genetically active

ingredient.

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

1083



VV. “Remedial Agreement” means the following:

1. the Abbott Agreement, if such agreement has not been

rejected by the Commission pursuant to Paragraph II.A.

of this Order;

2. the Datascope Agreement, if such agreement has not been

rejected by the Commission pursuant to Paragraph III.A.

of this Order; and 

3. any agreement between Respondent and a Commission-

approved Acquirer (or between a Divestiture Trustee and

a Commission-approved Acquirer) that has been

approved by the Commission to accomplish the

requirements of this Order, and all amendments, exhibits,

attachments, agreements, and schedules thereto, related to

the relevant assets to be granted, licensed, delivered or

otherwise conveyed, that have been approved by the

Commission to accomplish the requirements of this

Order.

WW. “Stent” means stents that provide intralumenal support

through the use of metal members to form a stent

scaffold, which is principally responsible for

intralumenal support in the treatment of coronary artery

disease.  “Stent” excludes stents that are bioabsorbable or

comprise scaffolds principally composed of non-metallic

materials, such as ceramic.

XX. “Termination Agreement” means the “Termination and

Release Agreement” by and between Ethicon, Inc., a

subsidiary of J&J, and Novare dated September 28, 2005,

and all amendments, exhibits, attachments, agreements,

and schedules thereto, related to the J&J Anastomotic

Assist Products, that have been approved by the

Commission to accomplish the requirements of this

Order.  The Termination Agreement is attached to this

Order as non-public Appendix VII.
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YY. “Third Party(ies)” means any private entity other than the

following:  (1) the Respondent, or (2) the Commission-

approved Acquirer.

II.

IT IS FURTHER ORDERED that:

A. Not later than ten (10) days after the Effective Date,

Respondent shall grant an irrevocable, perpetual, fully

paid-up and royalty-free non-exclusive license worldwide

to the Drug Eluting Stent Patents to Abbott for the

research, Development, manufacture, use, import,

distribution, marketing or sale of Abbott Drug Eluting

Stents and Abbott Combination Stents pursuant to and in

accordance with the Abbott Agreement (which agreement

shall not vary or contradict, or be construed to vary or

contradict, the terms of this Order, it being understood that

nothing in this Order shall be construed to reduce any

rights or benefits of Abbott or to reduce any obligations of

Respondent under such agreement);

provided, however, that, if Respondent has licensed the Drug

Eluting Stent Patents to Abbott prior to the date this Order

becomes final, and if, at the time the Commission determines

to make this Order final, the Commission notifies Respondent

that Abbott is not an acceptable licensee of the Drug Eluting

Stent Patents, then Respondent shall (1) grant an irrevocable,

perpetual, fully paid-up and royalty-free non-exclusive license

worldwide to the Drug Eluting Stent Patents and the Additional

Drug Eluting Stent Patents (to the extent the Commission

determines that the Commission-approved Acquirer requires

access to the Drug Eluting Stent Patents and the Additional

Drug Eluting Stent Patents in order to manufacture or sell Drug

Eluting Stents without fear of infringement of any Patents of

Respondent) within six (6) months from the date the Order

becomes final, absolutely and in good faith, at no minimum

price, to a Commission-approved Acquirer and only in a
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manner that receives the prior approval of the Commission;

and (2) at Respondent’s option, immediately rescind the

transaction with Abbott;

provided further, however, that if Respondent has licensed the

Drug Eluting Stent Patents to Abbott prior to the date this

Order becomes final, and if, at the time the Commission

determines to make this Order final, the Commission notifies

the Respondent that the manner in which the license was

accomplished is not acceptable, the Commission may direct the

Respondent, or appoint a Divestiture Trustee, pursuant to

Paragraph VI of this Order, to effect such modifications to the

manner of licensing the Drug Eluting Stent Patents to Abbott

for the research, Development, manufacture, use, import,

distribution, marketing or sale of Abbott Drug Eluting Stents

and Abbott Combination Stents for the treatment of coronary

artery disease (including, but not limited to, licensing the

Additional Drug Eluting Stent Patents, and entering into

additional agreements or arrangements) as may be necessary to

satisfy the requirements of this Order;

provided further, however, that Respondent may include as part

of a Remedial Agreement a requirement that the Commission-

approved Acquirer make: (1) a one-time fixed payment upon

FDA approval or first sale in the United States, whichever

comes earlier, of a Drug Eluting Stent which practices under

any Drug Eluting Stent Patents or Additional Drug Eluting

Stent Patents; and (2) a one-time payment in the event that the

Commission-approved Acquirer transfers the license;

provided further, however, that Respondent may include as part

of a Remedial Agreement a requirement that the Commission-

approved Acquirer pay royalties to the same extent and in the

same amount that Respondent pays royalties to any Third

Party.  Such royalties shall be paid by the Commission-

approved Acquirer directly to the Third Party and Respondent

shall obtain no information about such payments except for an

acknowledgment that the full payment has been made, and, if
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not, whether the underpayment was by more than five (5)

percent;

provided further, however, that Respondent shall not be

required to license to Abbott: (1) any Patents licensed under the

June 2001 License Agreement between Abbott and Cordis

Corporation; and (2) any portion of the Drug Eluting Stent

Patents, or rights under those patents, if Abbott does not

require such patent rights in order to sell Abbott Drug Eluting

Stents or Abbott Combination Stents without fear of

infringement of any Patents of Respondent.

B. Any Remedial Agreement that has been approved by the

Commission between Respondent (or a Divestiture Trustee)

and a Commission-approved Acquirer of the Drug Eluting

Stent Patents (and, if relevant, the Additional Drug Eluting

Stent Patents) shall be deemed incorporated into this Order,

and any failure by Respondent to comply with any term of

such Remedial Agreement related to the Drug Eluting Stent

Patents (and, if relevant, the Additional Drug Eluting Stent

Patents) shall constitute a failure to comply with this Order. 

C. In the event that Respondent licenses the Drug Eluting Stent

Patents to Abbott, Respondent shall include in the Remedial

Agreement related to the Drug Eluting Stent Patents, and

Respondent shall observe, a covenant that Respondent shall

not join, or file, prosecute or maintain any suit, in Law or

equity, against Abbott (or Abbott’s assignee of the entire

Abbott Agreement) for the research, Development,

manufacture, use, import, distribution, marketing or sale of

the Drug Eluting Stent Products currently being used in

Abbott’s ZoMaxx™ and ZoMaxx™ II clinical trials, and

variations of concentrations of ABT-578, stent sizes, PC

Coating, catheters and/or delivery systems (excluding their

balloon materials) as Abbott (or such assignee) may choose

to employ under any Patents licensed to Abbott under the

Abbott Agreement.
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D. In the event that Respondent licenses the Drug Eluting

Stent Patents and the Additional Drug Eluting Stent

Patents to a Commission-approved Acquirer other than

Abbott pursuant to Section II.A of this Decision and

Order, Respondent shall include in any Remedial

Agreement related to the Drug Eluting Stent Patents and

the Additional Drug Eluting Stent Patents, and Respondent

shall observe, a covenant that Respondent shall not join, or

file, prosecute or maintain any suit, in Law or equity,

against the Commission-approved Acquirer (or the

Commission-approved Acquirer’s assignee of the entire

Remedial Agreement) for the research, Development,

manufacture, use, import, distribution, marketing or sale of

Drug Eluting Stents identified in the Remedial Agreement

under Drug Eluting Stent Patents or Additional Drug

Eluting Stent Patents included in the Remedial Agreement

with the Commission-approved Acquirer.

E. Prior to the Closing Date, Respondent shall secure all

consents and waivers from all Third Parties that are

necessary for the licensing of the Drug Eluting Stent Patents

(and, if relevant, the Additional Drug Eluting Stent Patents)

to the Commission-approved Acquirer, or for the continued

research, Development, manufacture, use, import,

distribution, marketing or sale of Drug Eluting Stents by the

Commission-approved Acquirer.

F. If the Remedial Agreement does not license the

Commission-approved Acquirer rights in and to any portion

of the Additional Drug Eluting Stent Patents, then

Respondent shall not seek to enjoin any transferee or

acquirer of the Commission-approved Acquirer’s rights to

the Remedial Agreement in any action for infringement of

any patent included within the Additional Drug Eluting

Stent Patents; provided, however, that Respondent stall

retain all its rights to seek past and future damages and other

remedies provided for in the Patent Act (U.S.C. title 35).
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G. The purpose of the grant, license, delivery and conveyance

of the Drug Eluting Stent Patents (and, if relevant, the

Additional Drug Eluting Stent Patents) to a Commission-

approved Acquirer is to create an independent, viable and

effective competitor in the Drug Eluting Stent market, and

to remedy the lessening of competition resulting from the

Acquisition as alleged in the Commission’s Complaint.

III.

IT IS FURTHER ORDERED that:

A. Not later than fifteen (15) Business Days after the

Effective Date, Respondent shall divest the EVH Business

to Datascope pursuant to and in accordance with the

Datascope Agreement (which agreement shall not vary or

contradict, or be construed to vary or contradict, the terms

of this Order, it being understood that nothing in this

Order shall be construed to reduce any rights or benefits of

Datascope or to reduce any obligations of Respondent

under such agreement);

provided, however, that, if Respondent has divested the EVH

Business to Datascope prior to the date this Order becomes

final, and if, at the time the Commission determines to make

this Order final, the Commission notifies Respondent that

Datascope is not an acceptable acquirer of the EVH Business,

then Respondent shall immediately rescind the transaction with

Datascope and shall divest the EVH Business within six (6)

months from the date the Order becomes final, absolutely and

in good faith, at no minimum price, to a Commission-approved

Acquirer and only in a manner that receives the prior approval

of the Commission;

provided further, however, that if the Respondent has divested

the EVH Business to Datascope prior to the date this Order

becomes final, and if, at the time the Commission determines

to make this Order final, the Commission notifies the
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Respondent that the manner in which the divestiture was

accomplished is not acceptable, the Commission may direct the

Respondent, or appoint a Divestiture Trustee, pursuant to

Paragraph VI of this Order, to effect such modifications to the

manner of divesting the EVH Business to Datascope

(including, but not limited to, entering into additional

agreements or arrangements) as may be necessary to satisfy the

requirements of this Order;

provided further, however, that Respondent shall not be

required to divest to the Commission-approved Acquirer any

portion of the EVH Business if the Commission-approved

Acquirer (or the Designee of the Commission-approved

Acquirer) does not require such portion of the EVH Business

for the continued research, Development, manufacture, use,

import, distribution, marketing or sale of the J&J EVH

products.

B. Any Remedial Agreement that has been approved by the

Commission between Respondent (or a Divestiture Trustee)

and a Commission-approved Acquirer of the EVH Business

shall be deemed incorporated into this Order, and any

failure by Respondent to comply with any term of such

Remedial Agreement related to the EVH Business shall

constitute a failure to comply with this Order. 

C. Until the Closing Date of the EVH Business, Respondent

shall take such actions as are necessary to maintain the

viability and marketability of the EVH Business and to

prevent the destruction, removal, wasting, deterioration, or

impairment of the EVH Business, except for ordinary wear

and tear and the disposition of inventory and other assets in

the ordinary course of business. 

D. At the option of the Commission-approved Acquirer (to be

exercised no later than 30 days after the date the

Commission-approved Acquirer signs a Remedial

Agreement with Respondent to effect the acquisition of the
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EVH Business), Respondent shall include in any Remedial

Agreement the following provisions, and Respondent shall

commit to satisfy the following:

1. Respondent shall (a) grant an irrevocable, perpetual, fully

paid-up and royalty free (except for pass-through

royalties), non-exclusive license worldwide to Patents

owned or exclusively licensed by Respondent and

necessary to enable the Commission-approved Acquirer

(or the Designee of the Commission-approved Acquirer)

to research, Develop, manufacture, use, import, distribute,

market and sell Licensed EVH Products in the Field of

endoscopic vessel harvesting; and (b) in furtherance of

the foregoing, provide the Commission-approved

Acquirer with copies of the following documents, to the

extent they are owned by, or in the possession, custody or

control of, Respondent and related to the Licensed EVH

Products:  (i) design history files, technical files,

drawings, product specifications, manufacturing process

descriptions, validation documentation, packaging

specifications, quality control standards and regulatory

records, and (ii) specifications, drawings, manufacturing

process descriptions and validation documentation for

molds and other tooling used in manufacturing Licensed

EVH Products; provided, however, that any portions of

the documents described in this clause (b) that do not

relate to the Licensed EVH Products or the J&J EVH

Products may be excluded from such copies; provided

further, however, that as regards to any documents

described in this clause (b) that are not owned by

Respondent and which Respondent is prohibited by

contract or Law from providing to the Commission-

approved Acquirer, Respondent shall not be required to

provide such documents to the Commission-approved

Acquirer if Respondent has made all reasonable efforts to

obtain a waiver of such prohibition but has not been

successful.
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2. Respondent shall, for a period of up to one (1) year after

the Closing Date at no more than Respondent’s Actual

Cost, provide transition services necessary for the

continued research, Development, manufacture, use,

import, distribution, marketing or sale of J&J EVH

Products and Licensed EVH Products by the

Commission-approved Acquirer.

3. Respondent shall enter into an agreement to supply J&J

EVH Products, Licensed EVH Products, HARMONIC

SCALPEL® devices and ALLPORT® Clip Appliers to

the Commission-approved Acquirer at no more than

Respondent’s Actual Cost for a period not longer than

two (2) years following the Closing Date; provided,

however, that Respondent may, for the term of any such

supply agreement, postpone the assignment of any

contract that is needed by Respondent to meet its

obligations under such supply agreement.

4. Respondent shall provide to the Commission-approved

Acquirer all documents or materials in Respondent’s

possession, custody or control as of the Effective Date to

the extent related to Third Party EVH Products or EVH

Products sold by Guidant prior to the Effective Date;

provided, however, that as regards to any documents or

materials described in this Paragraph III.D.4. that are not

owned by Respondent and which Respondent is

prohibited by contract or Law from providing to the

Commission-approved Acquirer, Respondent shall not be

required to provide such documents or materials to the

Commission-approved Acquirer if Respondent has made

all reasonable efforts to obtain a waiver of such

prohibition but has not been successful; provided further,

however, that Respondent shall not be required to provide

to the Commission-approved Acquirer any documents or

materials described in this Paragraph III.D.4. that were

owned by, or in the possession, custody or control of,

Guidant immediately prior to the Effective Date.
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E. Respondent shall:

1. not later than fifteen (15) days after signing the Remedial

Agreement, (a) provide to the Commission-approved

Acquirer a list of all EVH Employees; (b) allow the

Commission-approved Acquirer to interview any EVH

Employees; and (c) in compliance with all Laws, allow

the Commission-approved Acquirer to inspect the EVH

Employee Information;

2. not later than fifteen (15) days after signing the Remedial

Agreement, provide an opportunity for the Commission-

approved Acquirer: (a) to meet personally, and outside

the presence or hearing of any employee or agent of

Respondent, with any one or more of the EVH

Employees; and (b) to make offers of employment to any

one or more of the EVH Employees; provided, however,

that the Respondent may include in any Remedial

Agreement related to the EVH Business a requirement

that the Commission-approved Acquirer may not make

offers of employment to more than three of the sales

representatives listed on non-public Appendix V. for each

of the Northeast and Southeast regions, or to more than

one of the sales representatives listed on non-public

Appendix V. for each of the Midwest and West regions;

provided further, however, that the Commission-

approved Acquirer shall be permitted to make an offer of

employment to one additional sales representative within

a region for each other sales representative within that

region who has already declined an offer of employment;

3. not interfere, directly or indirectly, with the hiring or

employing by the Commission-approved Acquirer of

EVH Employees, and shall remove any impediments or

incentives within the control of Respondent that may

deter these employees from accepting employment with

the Commission-approved Acquirer, including, but not

limited to, any non-compete provisions of employment or
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other contracts with Respondent that would affect the

ability or incentive of those individuals to be employed by

the Acquirer, and shall not make any counteroffer to an

EVH Employee who receives a written offer of

employment from the Commission-approved Acquirer;

provided, however, that nothing in this Order shall be

construed to require Respondent to terminate the

employment of any employee or prevent Respondent

from continuing the employment of any employee;

4. provide all EVH Employees with reasonable financial

incentives to continue in their positions until the Closing

Date.  Such incentives shall include, but are not limited

to, a continuation, until the Closing Date, of all employee

benefits, including regularly scheduled raises, bonuses

and vesting of pension benefits (as permitted by law and

for those EVH Employees covered by a pension plan),

offered by Respondent;

5. provide to each EVH Employee that is offered

employment by the Commission-approved Acquirer

financial incentives to accept employment with the

Commission-approved Acquirer on or about the Closing

Date, or reimburse the Commission-approved Acquirer

for its provision of such incentive.  Such incentives shall

include a bonus for each such employee, equal to 15% of

the sum of the employee’s annual base salary and total

commissions (if any) for the twelve (12) months prior to

the date of the Remedial Agreement, who accepts an offer

of employment from the Commission-approved Acquirer

within one month of the Closing Date and remains

employed by the Commission-approved Acquirer for a

period of six (6) months, payable by Respondent in equal

installments at three (3) months and six (6) months after

the commencement of the employee’s employment by the

Commission-approved Acquirer; and 
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6. not, for a period of one (1) year following the Closing

Date, directly or indirectly, solicit or otherwise attempt to

induce any of the EVH Employees to terminate their

employment with the Commission-approved Acquirer;

provided however, that Respondent may:

a. advertise for employees in newspapers, trade

publications or other media, or engage recruiters to

conduct general employee search activities, in either

case not targeted specifically at the EVH Employees,

or

b. hire EVH Employees who apply for employment

with Respondent, as long as such employees were not

solicited by Respondent in violation of this Paragraph

III.E.6;

provided further however, that this Paragraph III.E.6 shall

not prohibit Respondent from making offers of employment

to or employing any EVH Employee after the thirtieth day

following the date of the Remedial Agreement, or where the

Commission-approved Acquirer has notified Respondent in

writing that the Commission-approved Acquirer does not

intend to make an offer of employment to that employee, or

where such an offer has been made and the employee has

declined the offer.

F. Prior to the Closing Date, Respondent shall secure all

consents and waivers from all Third Parties that are

necessary for the divestiture of the EVH Business, and for

the continued research, Development, manufacture, use,

import, distribution, marketing or sale of J&J EVH Products

by the Commission-approved Acquirer (or the Designee of

the Commission-approved Acquirer); provided, however,

that Respondent shall not be required to obtain consents

from customers necessary to divest contracts that, in the

aggregate, represent less than 5% of Respondent’s
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worldwide EVH Kit sales for the period January 1, 2005 to

June 30, 2005.

G. In the event that Respondent is unable to satisfy all

conditions necessary to divest any intangible asset that is a

permit, license or right granted by any domestic or foreign

governmental entity, Respondent shall provide such

assistance as the Commission-approved Acquirer may

reasonably request in the Commission-approved

Acquirer’s efforts to obtain a comparable permit, license

or right.

H. Other than as necessary to comply with the requirements

of this Order, Respondent shall not use, directly or

indirectly, any Confidential Business Information related

to the research, Development, manufacture, use, import,

distribution, marketing or sale of the J&J EVH Products,

and shall not disclose or convey such Confidential

Business Information, directly or indirectly, to any person

except in connection with the divestiture of the EVH

Business, and to the Divestiture Trustee, if any; provided

however, that Respondent may continue using, outside the

Field of endoscopic vessel harvesting, such Confidential

Business Information as it currently uses in connection

with any of the Licensed EVH Products or Excluded EVH

Products.

I. Respondent shall, to the extent permissible under applicable

laws and as a condition of continued employment post-

divestiture, require that each employee of Respondent with

access to Confidential Business Information related to the

EVH Business sign a confidentiality agreement pursuant to

which such employee shall be required to maintain all such

Confidential Business Information strictly confidential,

including the nondisclosure of such information to all other

employees, executives or other personnel of Respondent

(other than as necessary to comply with the requirements of

this Order); provided however, that:
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1. Respondent may use such information only to the extent

necessary to defend or prosecute claims relating to assets

or liabilities that are retained by Respondent after

divestiture;

2. Respondent may also continue to use, and to share with

employees of Respondent having a need to know same,

such Confidential Business Information as they currently

use in connection with any of the Licensed EVH Products

or Excluded EVH Products outside the Field of

endoscopic vessel harvesting; and 

3. This Paragraph III.I. shall not apply to any Confidential

Business Information related to the EVH Business that

Respondent can demonstrate to the Commission that

Guidant had prior to the Effective Date.

J. Counsel for Respondent (including in-house counsel under

appropriate confidentiality arrangements) may retain

unredacted copies of all documents or other materials

provided to the Commission-approved Acquirer and may

have access to original documents provided to the

Commission-approved Acquirer.  Respondent’s use or

disclosure of any documents or materials that are retained or

accessed by Respondent solely by virtue of this Paragraph

III.J (and not, for example, pursuant to the third proviso of

Paragraph I.Z) shall be limited to the following:

1. to comply with any Remedial Agreement, this Order, any

Law (including, without limitation, any requirement to

obtain regulatory licenses or approvals), any data

retention requirement of any applicable Governmental

Entity, or any taxation requirements;

2. to defend against, respond to, or otherwise participate in

any litigation, investigation, audit, process, subpoena or

other proceeding relating to the divestiture or any other

aspect of the EVH Business;
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provided, however, that Respondent shall:  (1) require those

(other than Governmental Entities) who view any documents or

materials that are retained or accessed by Respondent solely by

virtue of this Paragraph III.J. to enter into reasonable and

customary confidentiality agreements with the Commission-

approved Acquirer (but shall not be deemed to have violated

this requirement if the Commission-approved Acquirer

withholds such agreement unreasonably); (2) inform any

Governmental Entities who seek to view any documents or

materials that are retained or accessed by Respondent solely by

virtue of this Paragraph III.J. of Respondent’s obligation to

keep such information confidential, and give the Commission-

approved Acquirer as much prior notice of complying with

such request from the Governmental Entity as is reasonable in

the circumstances, subject to any requirements of Law; and (3)

use all reasonable efforts to obtain a protective order to protect

the confidentiality of such information during any adjudication.

K. The purpose of the divestiture of the EVH Business is to

ensure the continuing, viable, and competitive operation of

the EVH Business in the same business and in the same

manner in which the EVH Business was engaged at the

time of the announcement of the proposed Acquisition and

to remedy the lessening of competition alleged in the

Commission’s complaint.

IV.

IT IS FURTHER ORDERED that:

A. Not later than ten (10) days after the Effective Date,

Respondent shall terminate the Anastomotic Assist

Distribution Agreement with Novare pursuant to and in

accordance with the Termination Agreement  (which

agreement shall not vary or contradict, or be construed to

vary or contradict, the terms of this Order, it being

understood that nothing in this Order shall be construed to
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reduce any rights or benefits of Novare or to reduce any

obligations of Respondent under such agreement).

B. The Termination Agreement shall be deemed incorporated

into this Order, and any failure by Respondent to comply

with any term of such Termination Agreement shall

constitute a failure to comply with this Order.

C. Other than as necessary to comply with the requirements of

this Order, for such period of time as provided in the

Anastomotic Assist Distribution Agreement, Respondent

shall not use, directly or indirectly, any Confidential

Business Information related to the research, Development,

manufacture, use, import, distribution, marketing or sale of

the J&J Anastomotic Assist Products, and shall not disclose

or convey such Confidential Business Information, directly

or indirectly, to any person except in connection with the

termination of the Anastomotic Assist Distribution

Agreement, and to the Divestiture Trustee, if any; provided

however, that any Confidential Business Information related

to J&J Anastomotic Assist Products that are the subject of a

recall or other corrective action may be disclosed to those

persons having a need to know such information for the

purpose of carrying out such corrective action; provided

further, however, that Respondent may continue using, in

connection with products other than anastomotic assist

Products, such Confidential Business Information related to

J&J Anastomotic Assist Products as it (a) developed or

obtained from sources other than Novare, and (b) currently

uses in connection with products other than anastomotic

assist Products.

D. The purpose of the termination of the Anastomotic Assist

Distribution Agreement is to ensure the continuing, viable,

and competitive marketing, distribution and sale of the

J&J Anastomotic Assist Products to the same extent in

which the J&J Anastomotic Assist Products were

marketed, distributed and sold at the time of the
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announcement of the proposed Acquisition and to remedy

the lessening of competition alleged in the Commission’s

complaint.

V.

IT IS FURTHER ORDERED that:

A. At any time after Respondent signs the Consent

Agreement in this matter, the Commission may appoint a

monitor (“Interim Monitor”) to assure that Respondent

expeditiously complies with all of its obligations and

perform all of its responsibilities as required by Paragraph

III of this Order and the Remedial Agreement related to

the divestiture of the EVH Business. 

B. The Commission shall select the Interim Monitor, subject to

the consent of Respondent, which consent shall not be

unreasonably withheld.  If Respondent has not opposed, in

writing, including the reasons for opposing, the selection of

a proposed Interim Monitor within ten (10) days after notice

by the staff of the Commission to Respondent of the identity

of any proposed Interim Monitor, Respondent shall be

deemed to have consented to the selection of the proposed

Interim Monitor.

C. Not later than ten (10) days after the appointment of the

Interim Monitor, Respondent shall execute an agreement

that, subject to the prior approval of the Commission,

confers on the Interim Monitor all the rights and powers

necessary to permit the Interim Monitor to monitor

Respondent’s compliance with the relevant requirements of

this Order in a manner consistent with the purposes of this

Order.

D. If an Interim Monitor is appointed, Respondent shall

consent to the following terms and conditions regarding
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the powers, duties, authorities, and responsibilities of the

Interim Monitor:

1. The Interim Monitor shall have the power and authority

to monitor Respondent’s compliance with the divestiture

and asset maintenance obligations and related

requirements of this Order, and shall exercise such power

and authority and carry out the duties and responsibilities

of the Interim Monitor in a manner consistent with the

purposes of this Order and in consultation with the

Commission.

2. The Interim Monitor shall act in a fiduciary capacity for

the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondent of the divestiture of

all relevant assets required to be granted, licensed,

delivered, or otherwise conveyed pursuant to this

Order in a manner that fully satisfies the

requirements of this Order and notification by the

Commission-approved Acquirer to the Interim

Monitor that it (or its Designee(s)) is fully capable of

producing the J&J EVH Products acquired pursuant

to a Remedial Agreement independently of

Respondent; or

b. the completion by Respondent of the last obligation

under this Order pertaining to the Interim Monitor’s

service;

provided, however, that the Commission may extend or

modify this period as may be necessary or appropriate to

accomplish the purposes of this Order.

4. Subject to any demonstrated legally recognized privilege,

the Interim Monitor shall have full and complete access to
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Respondent’s personnel, books, documents, records kept

in the normal course of business, facilities and technical

information, and such other relevant information as the

Interim Monitor may reasonably request, related to

Respondent’s compliance with its obligations under this

Order, including, but not limited to, its obligations related

to the relevant assets.  Respondent shall cooperate with

any reasonable request of the Interim Monitor and shall

take no action to interfere with or impede the Interim

Monitor's ability to monitor Respondent’s compliance

with this Order.

5. The Interim Monitor shall serve, without bond or other

security, at the expense of Respondent on such reasonable

and customary terms and conditions as the Commission

may set.  The Interim Monitor shall have authority to

employ, at the expense of the Respondent, such

consultants, accountants, attorneys and other

representatives and assistants as are reasonably necessary

to carry out the Interim Monitor’s duties and

responsibilities.

6. Respondent shall indemnify the Interim Monitor and hold

the Interim Monitor harmless against any losses, claims,

damages, liabilities, or expenses arising out of, or in

connection with, the performance of the Interim

Monitor’s duties, including all reasonable fees of counsel

and other reasonable expenses incurred in connection

with the preparations for, or defense of, any claim,

whether or not resulting in any liability, except to the

extent that such losses, claims, damages, liabilities, or

expenses result from misfeasance, gross negligence,

willful or wanton acts, or bad faith by the Interim

Monitor.

7. Respondent shall report to the Interim Monitor in

accordance with the requirements of this Order and/or as

otherwise provided in any agreement approved by the
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Commission.  The Interim Monitor shall evaluate the

reports submitted to the Interim Monitor by Respondent,

and any reports submitted by the Commission-approved

Acquirer with respect to the performance of Respondent’s

obligations under this Order or the Remedial Agreement.

Within thirty (30) days from the date the Interim Monitor

receives these reports, the Interim Monitor shall report in

writing to the Commission concerning performance by

Respondent of its obligations under this Order. 

8. Respondent may require the Interim Monitor and each of

the Interim Monitor’s consultants, accountants, attorneys

and other representatives and assistants to sign a

customary confidentiality agreement; provided, however,

that such agreement shall not restrict the Interim Monitor

from providing any information to the Commission.

E. The Commission may, among other things, require the

Interim Monitor and each of the Interim Monitor’s

consultants, accountants, attorneys and other representatives

and assistants to sign an appropriate confidentiality

agreement related to Commission materials and information

received in connection with the performance of the Interim

Monitor’s duties.

F. If the Commission determines that the Interim Monitor has

ceased to act or failed to act diligently, the Commission may

appoint a substitute Interim Monitor in the same manner as

provided in this Paragraph.

G. The Commission may on its own initiative, or at the

request of the Interim Monitor, issue such additional

orders or directions as may be necessary or appropriate to

assure compliance with the requirements of this Order.

H. The Interim Monitor appointed pursuant to this Order may

be the same person appointed as a Divestiture Trustee

pursuant to the relevant provisions of this Order.
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VI.

IT IS FURTHER ORDERED that:

A. If Respondent has not fully complied with the obligations

to grant, license, deliver or otherwise convey relevant

assets as required by this Order, the Commission may

appoint a trustee (“Divestiture Trustee”) to grant, license,

deliver or otherwise convey the assets required to be

granted, licensed, delivered or otherwise conveyed

pursuant to each of the relevant Paragraphs in a manner

that satisfies the requirements of each such Paragraph.  In

the event that the Commission or the Attorney General

brings an action pursuant to § 5(l) of the Federal Trade

Commission Act, 15 U.S.C. § 45(l), or any other statute

enforced by the Commission, Respondent shall consent to

the appointment of a Divestiture Trustee in such action to

grant, license, deliver or otherwise convey the relevant

assets.  Neither the appointment of a Divestiture Trustee

nor a decision not to appoint a Divestiture Trustee under

this Paragraph shall preclude the Commission or the

Attorney General from seeking civil penalties or any other

relief available to it, including a court-appointed

Divestiture Trustee, pursuant to § 5(l) of the Federal Trade

Commission Act, or any other statute enforced by the

Commission, for any failure by Respondent to comply

with this Order.

B. The Commission shall select the Divestiture Trustee,

subject to the consent of Respondent, which consent shall

not be unreasonably withheld.  The Divestiture Trustee shall

be a person with experience and expertise in acquisitions

and divestitures.  If Respondent has not opposed, in writing,

including the reasons for opposing, the selection of any

proposed Divestiture Trustee within ten (10) days after

notice by the staff of the Commission to Respondent of the

identity of any proposed Divestiture Trustee, Respondent
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shall be deemed to have consented to the selection of the

proposed Divestiture Trustee.

C. Not later than ten (10) days after the appointment of a

Divestiture Trustee, Respondent shall execute a trust

agreement that, subject to the prior approval of the

Commission, transfers to the Divestiture Trustee all rights

and powers necessary to permit the Divestiture Trustee to

effect the divestiture required by this Order.

D. If a Divestiture Trustee is appointed by the Commission or

a court pursuant to this Paragraph, Respondent shall

consent to the following terms and conditions regarding

the Divestiture Trustee’s powers, duties, authority, and

responsibilities:

1. Subject to the prior approval of the Commission, the

Divestiture Trustee shall have the exclusive power and

authority to grant, license, deliver or otherwise convey the

assets that are required by this Order to be granted,

licensed, delivered or otherwise conveyed.

2. The Divestiture Trustee shall have one (1) year after the

date the Commission approves the trust agreement

described herein to accomplish the divestiture, which

shall be subject to the prior approval of the Commission. 

If, however, at the end of the one (1) year period, the

Divestiture Trustee has submitted a plan of divestiture or

believes that the divestiture can be achieved within a

reasonable time, the divestiture period may be extended

by the Commission, or, in the case of a court-appointed

Divestiture Trustee, by the court; provided, however, the

Commission may extend the divestiture period only two

(2) times. 

3. Subject to any demonstrated legally recognized privilege,

the Divestiture Trustee shall have full and complete

access to the personnel, books, records and facilities
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related to the relevant assets that are required to be

assigned, granted, licensed, divested, delivered or

otherwise conveyed by this Order and to any other

relevant information, as the Divestiture Trustee may

request.  Respondent shall develop such financial or other

information as the Divestiture Trustee may request and

shall cooperate with the Divestiture Trustee.  Respondent

shall take no action to interfere with or impede the

Divestiture Trustee’s accomplishment of the divestiture. 

Any delays in divestiture caused by Respondent shall

extend the time for divestiture under this Paragraph in an

amount equal to the delay, as determined by the

Commission or, for a court-appointed Divestiture Trustee,

by the court.

4. The Divestiture Trustee shall use commercially

reasonable efforts to negotiate the most favorable price

and terms available in each contract that is submitted to

the Commission, subject to Respondent’s absolute and

unconditional obligation to divest expeditiously and at no

minimum price.  Each divestiture shall be made in the

manner and to an acquirer as required by this Order;

provided, however, if the Divestiture Trustee receives

bona fide offers from more than one acquiring entity, and

if the Commission determines to approve more than one

such acquiring entity, the Divestiture Trustee shall divest

to the acquiring entity selected by Respondent from

among those approved by the Commission; provided

further, however, that Respondent shall select such entity

within five (5) Days after receiving notification of the

Commission’s approval.

5. The Divestiture Trustee shall serve, without bond or other

security, at the cost and expense of Respondent, on such

reasonable and customary terms and conditions as the

Commission or a court may set.  The Divestiture Trustee

shall have the authority to employ, at the cost and

expense of Respondent, such consultants, accountants,
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attorneys, investment bankers, business brokers,

appraisers, and other representatives and assistants as are

necessary to carry out the Divestiture Trustee’s duties and

responsibilities.  The Divestiture Trustee shall account for

all monies derived from the divestiture and all expenses

incurred.  After approval by the Commission of the

account of the Divestiture Trustee, including fees for the

Divestiture Trustee’s services, all remaining monies shall

be paid at the direction of the Respondent, and the

Divestiture Trustee’s power shall be terminated.  The

compensation of the Divestiture Trustee shall be based at

least in significant part on a commission arrangement

contingent on the divestiture of all of the relevant assets

that are required to be divested by this Order.

6. Respondent shall indemnify the Divestiture Trustee and

hold the Divestiture Trustee harmless against any losses,

claims, damages, liabilities, or expenses arising out of, or

in connection with, the performance of the Divestiture

Trustee’s duties, including all reasonable fees of counsel

and other expenses incurred in connection with the

preparation for, or defense of, any claim, whether or not

resulting in any liability, except to the extent that such

losses, claims, damages, liabilities, or expenses result

from misfeasance, gross negligence, willful or wanton

acts, or bad faith by the Divestiture Trustee.

7. The Divestiture Trustee shall have no obligation or

authority to operate or maintain the relevant assets

required to be granted, licensed, transferred, delivered or

otherwise conveyed by this Order.

8. The Divestiture Trustee shall report in writing to

Respondent and to the Commission every sixty (60) days

concerning the Divestiture Trustee’s efforts to accomplish

the divestiture.
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9. Respondent may require the Divestiture Trustee and each

of the Divestiture Trustee’s consultants, accountants,

attorneys and other representatives and assistants to sign a

customary confidentiality agreement; provided, however,

such agreement shall not restrict the Divestiture Trustee

from providing any information to the Commission.

E. If the Commission determines that a Divestiture Trustee has

ceased to act or failed to act diligently, the Commission may

a appoint a substitute Divestiture Trustee in the same

manner as provided in this Paragraph.

F. The Commission or, in the case of a court-appointed

Divestiture Trustee, the court, may on its own initiative or at

the request of the Divestiture Trustee issue such additional

orders or directions as may be necessary or appropriate to

accomplish the divestiture required by this Order.

G. The Divestiture Trustee appointed pursuant to this

Paragraph may be the same person appointed as Interim

Monitor pursuant to the relevant provisions of this Order.

VII.

IT IS FURTHER ORDERED that:

H. Within five (5) days of the Acquisition, Respondent shall

submit to the Commission a letter certifying the date on

which the Acquisition occurred.

I. Within thirty (30) days after the date this Order becomes

final, and every sixty (60) Days thereafter until Respondent

have fully complied with Paragraphs II.A., II.E., III.A.,

III.C., III.D., III.E., III.F., III.G., IV.A., and all its

responsibilities to render transitional services to the

Commission-approved Acquirer as provided in the

Remedial Agreement(s), Respondent shall submit to the

Commission a verified written report setting forth in detail
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the manner and form in which it intends to comply, is

complying, and have complied with this Order.  Respondent

shall submit at the same time a copy of its report concerning

compliance with this Order to the Interim Monitor, if any

Interim Monitor has been appointed.  Respondent shall

include in its reports, among other things that are required

from time to time:

1. a full description of the efforts being made to comply

with the relevant Paragraphs of this Order;

2. if Abbott is rejected by the Commission pursuant to

Paragraph II.A., a description of all substantive contacts

or negotiations related to the licensing of the Drug

Eluting Stent Patents and the identity of all parties

contacted and copies of all written communications to

and from such parties, all internal memoranda, and all

reports and recommendations concerning completing its

obligations to license the Drug Eluting Stent Patents; 

3. if Datascope is rejected by the Commission pursuant to

Paragraph III.A., a description of all substantive contacts

or negotiations related to the divestiture of the EVH

Business and the identity of all parties contacted and

copies of all written communications to and from such

parties, all internal memoranda, and all reports and

recommendations concerning completing its obligations

to divest the EVH Business;

4. a detailed plan to deliver all Confidential Business

Information required to be delivered to the Commission-

approved Acquirer pursuant to Paragraphs III.A. and

III.D., and agreed upon by the Commission-approved

Acquirer and the Interim Monitor (if applicable) and any

updates or changes to such plan; 

5. a description of all Confidential Business Information

delivered to the Commission-approved Acquirer,
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including the type of information delivered, method of

delivery, and date(s) of delivery;

6. a description of the Confidential Business Information

currently remaining to be delivered and a projected

date(s) of delivery; and

7. a description of all technical assistance provided to the

Commission-approved Acquirer during the reporting

period.

VII.

IT IS FURTHER ORDERED that Respondent shall notify

the Commission at least thirty (30) days prior to any proposed (1)

dissolution of the Respondent, (2) acquisition, merger or

consolidation of Respondent, or (3) any other change in the

Respondent that may affect compliance obligations arising out of

this Order, including, but not limited to, assignment, the creation

or dissolution of subsidiaries, or any other change in Respondent.

VII.

IT IS FURTHER ORDERED that, for the purpose of

determining or securing compliance with this Order, and subject

to any legally recognized privilege, and upon written request with

reasonable notice to Respondent made to its principal United

States offices, Respondent shall permit any duly authorized

representative of the Commission:

A. Access, during office hours of Respondent and in the

presence of counsel, to all facilities and access to inspect

and copy all books, ledgers, accounts, correspondence,

memoranda and all other records and documents in the

possession or under the control of Respondent related to

compliance with this Order; and 
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B. Upon five (5) days’ notice to Respondent and without

restraint or interference from Respondent, to interview

officers, directors, or employees of Respondent, who may

have counsel present, regarding such matters.

VIII.

IT IS FURTHER ORDERED that this Order shall terminate

ten (10) years from the date on which this Order becomes final.
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APPENDIX I
NON-PUBLIC

ABBOTT AGREEMENT

[Redacted From the Public Record Version But Incorporated
By Reference]

APPENDIX II
NON-PUBLIC

AGENTS USED IN COMBINATION WITH ABT-578

[Redacted From the Public Record Version But Incorporated
By Reference]
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APPENDIX III
PUBLIC

ADDITIONAL DRUG ELUTING STENT PATENTS

ISSUED US PATENTS

5,421,955

5,514,154

5,569,295

5,603,721

5,649,952

5,728,158

5,735,893

5,766,238

5,916,234

6,056,776

6,066,167

6,066,168

6,309,412

6,432,133

6,485,511

6,511,504

6,596,022

6,620,193

6,626,933

6,629,991

6,689,159

6,908,479

B1 5,421,955

Pending US Applications

10/626,083

11/112,143

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

1113



APPENDIX IV
NON-PUBLIC

DATASCOPE AGREEMENT

[Redacted From the Public Record Version But Incorporated
By Reference]

APPENDIX V
NON-PUBLIC

EVH EMPLOYEES

[Redacted From the Public Record Version But Incorporated
By Reference]

APPENDIX VI
NON-PUBLIC

LICENSED PRODUCT CODE NUMBERS

[Redacted From the Public Record Version But Incorporated
By Reference]

APPENDIX VII
NON-PUBLIC

TERMINATION AGREEMENT

[Redacted From the Public Record Version But Incorporated
By Reference]
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Analysis of Agreement Containing Consent Order to Aid
Public Comment

The Federal Trade Commission (“Commission”) has accepted,

subject to final approval, an Agreement Containing Consent

Orders (“Consent Agreement”) from Johnson & Johnson (“J&J”). 

The purpose of the proposed Consent Agreement is to remedy the

anticompetitive effects that would otherwise result from J&J’s

acquisition of Guidant Corporation (“Guidant”).  Under the terms

of the proposed Consent Agreement, J&J is required to (a) grant

to a third party a fully paid-up, non-exclusive, irrevocable license,

enabling that third party to make and sell drug-eluting stents

(“DESs”) with the Rapid Exchange (“RX”) delivery system, (b)

divest to a third party J&J’s endoscopic vessel harvesting

(“EVH”) product line,  and (c) terminate its agreement to

distribute the proximal anastomotic assist device (“AAD”) of

Novare Surgical System, Inc. (“Novare”).

The proposed Consent Agreement has been placed on the

public record for thirty days to solicit comments from interested

persons.  Comments received during this period will become part

of the public record.  After thirty days, the Commission will again

review the proposed Consent Agreement and the comments

received, and will decide whether it should withdraw from the

proposed Consent Agreement or make it final.

Pursuant to an Agreement and Plan of Merger dated December

15, 2004, J&J proposes to acquire Guidant in exchange for cash

and voting securities in a transaction valued at approximately

$25.4 billion.  The Commission’s complaint alleges that the

proposed acquisition, if consummated, would violate Section 7 of

the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the

Federal Trade Commission Act, as amended, 15 U.S.C. § 45, by

removing an imminent competitor from the U.S. market for DESs

and by lessening competition in the U.S. markets for EVH devices

and proximal AADs.  The proposed Consent Agreement would

remedy the alleged violations by replacing the competition that

would be lost in these markets as a result of the acquisition.
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J&J is a comprehensive and broadly-based manufacturer of

products related to all aspects of human health care.  In 2004, J&J

generated global sales of $47.3 billion and U.S. sales of $27.7

billion.  J&J is divided into three business segments:  Consumer,

Pharmaceutical, and Medical Devices and Diagnostics.  The

products impacted by the proposed transaction, DESs, EVH

devices, and proximal AADs, fall within J&J’s Medical Devices

and Diagnostics segment. 

Guidant manufactures products in three broad business units: 

cardiac rhythm management, vascular intervention, and cardiac

surgery.  In 2004, Guidant’s sales were $3.8 billion globally and

$2.53 billion in the United States.  Guidant’s DES program is part

of its vascular intervention business unit, and the company’s EVH

device and proximal AAD are part of the cardiac surgery business

unit.

Drug -Eluting Stents

A DES is a medical device typically consisting of a thin,

metallic stent coated with an antiproliferative drug and a polymer,

mounted on a delivery system.  Interventional cardiologists use

DESs to treat coronary artery disease, a condition caused by the

build up of plaque deposits within one or more coronary arteries

leading to reduced blood flow.  DESs work by propping open the

clogged artery or arteries and eluting a drug, which helps prevent

the renarrowing of the artery, called restenosis.  DESs are the

most effective minimally-invasive method for treating coronary

artery disease, and other products and procedures are not

economic substitutes for DESs.

DESs are sold mounted on a delivery system used to deploy the

DES to the blocked area of the coronary artery.  The two most

common types of delivery system in the United States are over-

the-wire and Rapid Exchange (“RX”).  Over-the-wire delivery

systems employ a long guidewire and require two operators to

implant the DES.  In contrast, the RX delivery system employs a

shorter guidewire that can be handled by a single operator.  RX
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delivery systems currently are highly preferred by physicians in

the United States and are increasing in popularity.  Boston

Scientific Corporation and Guidant own the intellectual property

rights to the RX delivery system in the United States.  The

companies have cross-licensed each other, and J&J has access to

the RX delivery system through an agreement with Guidant.  Both

DESs currently on the market, J&J’s Cypher® and Boston

Scientific’s Taxus®, are available on the RX delivery system.

The relevant geographic market in which to analyze the effects

of the proposed acquisition on the DES market is the United

States.  DESs are medical devices that are regulated by the United

States Food and Drug Administration (“FDA”).  Performing the

necessary clinical testing and navigating the approval process for

the FDA can be burdensome and time-consuming.  As such, DESs

sold outside of the United States but not approved for sale in the

United States do not provide viable competitive alternatives for

U.S. consumers. 

The U.S. market for DESs is highly concentrated; currently

only two firms, J&J and Boston Scientific, have products on the

market.  Guidant’s DES program is still in development, but it is

anticipated to be one of at least three entrants, along with

Medtronic, Inc. and Abbott Laboratories, likely to enter the U.S.

market by the end of 2007.  Guidant is the only anticipated entrant

with rights to the intellectual property necessary to market a DES

with the RX delivery system, the dominant delivery system in the

United States. 

Developing and receiving FDA approval for a DES is difficult,

time-consuming and expensive.  It can take hundreds of millions

of dollars of research and development, significant funding for

clinical trials, and an extensive amount of time to even reach the

stage of seeking FDA approval.  The regulatory process itself can

also be time-consuming as the FDA reviews the volumes of

materials and data a company submits in support of its application

for approval.
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Considering all these factors, entry into the manufacture and sale

of DESs is impossible to achieve within two to three years.

In addition to the regulatory barriers facing firms seeking to

enter the DES market, there are substantial intellectual property

barriers an entrant must overcome.  Firms must invent around or

obtain licenses to patents covering nearly every aspect of a DES,

including the design of stents, stent delivery systems, and the

drugs and polymers used on DESs.  Due to the difficulty of entry,

firms must commit to entering the market years in advance of any

anticipated entry, and timely and sufficient entry in response to a

small but significant price increase is impossible.

The proposed acquisition would cause significant competitive

harm in the market for DESs by eliminating Guidant as the only

potential competitor with the ability to offer a DES on an RX

delivery system.  As a third RX entrant into the DES market,

Guidant likely would increase competition and reduce prices for

DESs.  Although two other firms, Abbott and Medtronic, are

poised to enter the market in the same approximate time frame as

Guidant, their lack of access to the RX delivery system makes it

unlikely that either company could be a substantial competitive

constraint on the DES market in the near term.  The proposed

acquisition therefore decreases the number of potential DES

suppliers with access to the RX delivery system from three to two

until at least late 2008, when Guidant’s key patents relating to the

RX delivery system begin to expire.  (The relevant Boston

Scientific RX patents begin to expire this year).

The proposed Consent Agreement effectively remedies the

proposed acquisition’s anticompetitive effects in the market for

DESs.  Pursuant to the proposed Consent Agreement, the

combined J&J/Guidant is required to license Guidant’s

intellectual property surrounding the RX delivery system at no

minimum price to an up-front buyer with a DES program in

development no later than ten (10) days after the acquisition is

consummated.  Through the course of the investigation,

Commission staff gathered a great deal of information about each
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of the companies developing DES products.  In particular, staff

investigated potential divestiture candidates and concluded that

Abbott was among the companies well-positioned to replicate the

competitive impact Guidant was likely to have absent the

proposed acquisition.  The parties have selected Abbott as the up-

front buyer for the divestiture package.  Abbott is a well-known

and respected pharmaceutical and diagnostics company that has a

number of vascular devices on the market already or in

development.  It has experience with both drugs and vascular

devices, a highly regarded DES design, a strong and growing

vascular sales force, and the necessary manufacturing capabilities. 

Abbott, therefore, is poised to become a strong competitor in the

DES market when it enters in the second half of 2007,

approximately the same time as Guidant’s anticipated date of

entry.  Access to the RX delivery system will allow Abbott to

replace Guidant as the third entrant into the DES market with an

RX delivery system.

The Commission's merger remedies are intended to maintain or

to restore the competitive status quo.  The Commission does not,

as a matter of course, seek to “improve” on pre-transaction

competition.  Based on the evidence gathered in the investigation,

the Commission has determined that the license to Abbott should

replicate the competitive conditions in DESs that existed prior to

the proposed transaction between J&J and Guidant.  As a result, a

Commission order requiring licenses to additional parties is not

necessary.

Given the uncertainty inherent in a development program, the

RX license contemplated by the proposed Consent Agreement is

transferable, so that if Abbott’s DES program is not successful, it

will have the incentive and ability to transfer the RX license to

another firm developing a DES, ensuring that a successful third

DES firm is able to enter the market with an RX delivery system

in the relevant timeframe.  The proposed Consent Agreement also

requires the parties to enter into a covenant not to sue Abbott in

relation to certain intellectual property rights regarding stent

design, stent coating and the use of certain drugs on a stent. 
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Endoscopic Vessel Harvesting Devices

EVH devices are used in coronary artery bypass graft

(“CABG”) surgery to remove a patient’s leg vein, arm artery, or

other blood vessel that is then used as a conduit to bypass one or

more blocked coronary arteries.  EVH devices allow for a

minimally-invasive procedure requiring only one to three small

incisions.  EVH has several clinical benefits over the other

methods of vessel harvesting (the open method and bridging) both

of which are much more invasive, leave large, unsightly scars and

carry a greater risk of infection.  Surgeons and physician’s

assistants would not switch to these other methods of vessel

harvesting even if the price of using EVH devices increased by

five to ten percent.

As with DESs, the United States is the relevant geographic

market in which to analyze the effects of the proposed acquisition

on the EVH device market.  EVH devices are also medical

devices subject to regulation by the FDA.  Receiving FDA

approval to market an EVH device in the United States can be a

lengthy process, but is necessary in order to sell the devices in the

Unites States.  EVH devices sold outside of the United States but

not approved by the FDA for sale in the United States therefore do

not provide viable competitive alternatives for U.S. consumers. 

The U.S. market for EVH devices is highly concentrated with

J&J and Guidant as the only competitors until very recently, when

Terumo Corporation entered.  Guidant currently dominates the

market with over eighty percent market share. Terumo received

FDA approval for its device in January, 2005 and has yet to

generate significant sales.

Firms seeking to enter the market for EVH devices face

regulatory hurdles and significant intellectual property barriers,

both of which make entry into the market for EVH devices in the

next two to three years highly unlikely.  In addition, while the use

of EVH devices in CABG surgery is increasing, the number of

overall CABG surgeries appears to be decreasing due to, among
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other things, the increase in stenting procedures; this steady

decline in the number of CABG procedures being performed in

the United States makes it less likely that firms would choose to

enter the EVH device market in response to a modest increase in

the price of the devices.

The proposed acquisition would constitute a virtual merger to

monopoly in the market for EVH devices and is likely to lead to

increased prices and decreased innovation in the market for those

devices.  Until recently, Guidant and J&J were the only two firms

to offer an EVH device in the United States, and while Terumo

recently entered, it is likely that it will take several years before

Terumo’s device has a significant impact on the market for EVH

devices.

The proposed Consent Agreement effectively remedies the

proposed acquisition’s anticompetitive effects in the market for

EVH devices by requiring J&J to divest its EVH product line to a

Commission-approved buyer at no minimum price.  J&J has

reached an agreement to divest the EVH business to Datascope. 

Datascope, a diversified medical device company, has a line of

products used in cardiac surgery, including products used in

CABG procedures.  Pursuant to the Consent Agreement, J&J is

required to accomplish the divestiture of its EVH product line no

later than fifteen (15) business days after the acquisition is

consummated.

The proposed Consent Agreement permits the Commission-

approved buyer of the EVH product line assets to enter into a

supply agreement with J&J for a period of up to two (2) years.

The supply agreement may be necessary because of the need to

recreate or move manufacturing and/or packaging equipment and

to allow time for the acquirer to receive approval from the FDA to

begin manufacturing and/or packaging EVH device kits in its own

facility.  This supply agreement may also be necessary to allow

J&J to supply certain components of the EVH devices until the

acquirer is able to procure similar components from third-party

vendors.
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In addition, the proposed Consent Agreement permits J&J to

provide certain transitional services to the Commission-approved

buyer of the EVH product line assets.  These transitional services

may be necessary for a smooth transition of the product line to the

acquirer and to ensure continued and uninterrupted service to

customers during the transition. 

Proximal Anastomotic Assist Devices

Surgeons use proximal AADs in CABG procedures to avoid

the need to clamp the aorta when attaching a harvested vessel to it. 

If a proximal AAD is not used, the surgeon must use a clamp to

stop the flow of blood to a segment of the aorta while the

harvested vessel is surgically attached.  Using a clamp can cause

calcified plaque particles to dislodge from the aorta and travel

through the blood stream to the brain, risking neurological

dysfunction or stroke.

The proper geographic market in which to analyze the effects

of the proposed transaction on the market for proximal AADs is

the United States.  Proximal AADs are medical devices that must

be approved by the FDA before being marketed in the United

States.  As with other medical devices, the clinical testing and

regulatory approval process for proximal AADs can be costly and

time-consuming, preventing proximal AADs approved outside of

the United States but not approved within the United States from

serving as a competitive alternative for U.S. consumers.

There are currently three firms in the U.S. market for proximal

AADs, making it a highly concentrated market.  The evidence

indicates that J&J and Guidant’s manual proximal AADs are each

others’ closest competitors.  Medtronic also participates in the

market with an automatic device that it recently launched in the

United States.  A fourth firm, St. Jude Medical, removed its

automatic device, Symmetry®, from the market last year amidst

reports of device failures.  J&J’s proximal AAD, eNclose®, was 
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developed and is manufactured by Novare; J&J and Novare have a

distribution agreement making J&J the sole distributor of

eNclose® in the United States. 

As with the other medical devices discussed, entry into the

market for proximal AADs is difficult, costly, and time-

consuming.  Additionally, the alleged safety concerns regarding

St. Jude’s Symmetry device have resulted in greater scrutiny of

proximal AADs by the FDA.  The increased scrutiny is likely to

substantially increase the cost of developing a proximal AAD.  In

addition, it appears that the publicity surrounding Symmetry’s

removal from the market has dampened physician enthusiasm for

these devices. These developments, along with the declining

number of overall U.S. CABG procedures, decrease the likelihood

of entry into this market.

The proposed acquisition is likely to cause significant

competitive harm in the market for proximal AADs by eliminating

competition between J&J and Guidant and reducing the number of

competitors in the market from three to two.  The evidence has

also shown that J&J and Guidant’s products are likely each

others’ closest competitors in the proximal AAD market because

they are more similar to each other than to Medtronic’s product. 

The proposed acquisition is therefore likely to enable the

combined J&J/Guidant to raise prices for proximal AADs

unilaterally.

The proposed acquisition’s anticompetitive effects in the

market for proximal AADs are remedied by the proposed Consent

Agreement’s requirement that J&J terminate its distribution

agreement with Novare for Novare’s proximal AAD, eNclose. It

is anticipated that it will take Novare no more than two months to

find a new distribution partner for eNclose.

Appointment of an Interim Monitor and a Divestiture Trustee 

The proposed Consent Agreement contains a provision that

allows the Commission to appoint an interim monitor to oversee
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J&J’s compliance with all of its obligations and performance of its

responsibilities pursuant to the Commission’s Decision and Order. 

The interim monitor is required to file periodic reports with the

Commission to ensure that the Commission remains informed

about the status of the divestitures, about the efforts being made to

accomplish the divestitures, and the provision of services and

assistance during the transition period for the EVH divestiture.

Finally, the proposed Consent Agreement contains provisions

that allow the Commission to appoint a divestiture trustee if any

or all of the above remedies are not accomplished within the time

frames required by the Consent Agreement.  The divestiture

trustee may be appointed to accomplish any and all of the

remedies required by the proposed Consent Agreement that have

not yet been fulfilled upon expiration of the time period allotted

for each.

The purpose of this analysis is to facilitate public comment on

the proposed Consent Agreement, and it is not intended to

constitute an official interpretation of the proposed Decision and

Order or to modify its terms in any way.
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IN THE MATTER OF 

ENTERGY CORPORATION

ORDER REOPENING AND SETTING ASIDE ORDER

On March 3, 2005, Entergy Corporation (“Entergy”) and

Entergy-Koch, LP (“EKLP”), respondents named in the consent

order issued by the Commission on January 31, 2001, in Docket

No. C-3998 (“Order”), filed their Petition of Entergy and EKLP to

Reopen and Set Aside Order in this matter (“Petition”).  Entergy

and EKLP ask the Commission to reopen and modify the Order in

its entirety pursuant to Section 5(b) of the Federal Trade

Commission Act, 15 U.S.C. § 45(b), and Section 2.51 of the

Commission’s Rules of Practice and Procedure, 16 C.F.R. § 2.51,

thereby relieving them of Entergy’s and EKLP’s reporting and

posting obligations, which comprise the only ongoing

performance obligations under the Order and which otherwise will

continue until January 31, 2007.  Respondents contend, inter alia,

that significant changed circumstances eliminate the continuing

need for the Order’s requirements.  Petition at 2, 8-9.  The Petition

was placed on the public record for thirty days pursuant to Section

2.51(c) of the Commission’s Rules.  No comments were received. 

For the reasons stated below, the Commission has determined to

grant the Petition.

The Complaint issued with the Order in Docket No. C-3998

states that, on May 26, 2000, Entergy and Koch Industries, Inc.

(“Koch”) entered into an agreement to form EKLP, a limited

partnership owned equally by Entergy and Koch, and that each

contributed certain assets to EKLP.  (Complaint ¶ 12).  Among

other things, EKLP acquired Gulf South Pipeline Company LP

(“Gulf South”), a major supplier of natural gas pipeline

transportation in Louisiana and Mississippi, from Koch

(Complaint ¶¶ 6, 12, 19).  Entergy, in turn, acquired a fifty percent

interest in Gulf South through EKLP, including the right to fifty

percent of EKLP’s profits.  (Complaint ¶ 10).  At the same time,

Entergy also owns regulated utilities that supply electricity to
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consumers in Louisiana and western Mississippi, and that

distribute natural gas to consumers in New Orleans and Baton

Rouge, Louisiana.  (Complaint ¶¶ 2, 13-18).  Further, Gulf South

is capable of supplying all of Entergy’s regulated utilities in those

states with natural gas transportation. (Complaint ¶ 19).

The Complaint alleges that, as a result of Entergy’s fifty

percent ownership of Gulf South, it would “have the incentive and

ability . . . to pay EKLP prices for natural gas transportation [for

its regulated utilities that are subject to state regulator’s rules

governing the recovery of the cost for delivery of natural gas]

above prevailing market prices and to purchase a level of service

above what is necessary for effective operation of Entergy’s

facilities.”  (Complaint ¶ 21).  Moreover, the Complaint alleges, it

would be more difficult for state and local regulators in Louisiana

and western Mississippi to detect whether Entergy had improperly

incurred inflated costs of natural gas transportation in its purchase

from its affiliates, and to challenge such costs as having been

imprudently incurred, for several reasons, including that “the

process by which Entergy purchases gas transportation is not

transparent.”  (Complaint ¶ 22).  Thus, the prices of retail

electricity in Louisiana and western Mississippi, and for natural

gas in New Orleans and Baton Rouge, would likely increase “as a

result of Entergy passing on inflated costs for natural gas

transportation to consumers and the difficulties that regulators will

have in reviewing and challenging Entergy’s purchases of natural

gas transportation.”  (Complaint ¶¶ 29, 35).  The Order issued to

prevent Entergy from paying such inflated prices by establishing

procedures that Entergy and EKLP were required to implement

and follow to assure the transparency of Entergy’s natural gas

purchases.

The Petition states that, on December 29, 2004, Entergy sold its

interest in Gulf South to TGT Pipeline, LLC (“TGT”), a

subsidiary of Loews Corporation and an entity unrelated to either

Entergy or EKLP.  Petition at 2.  Since that time Entergy no

longer has any ownership or financial interest in or control over

Gulf South, and, therefore, no longer has any incentive to pay
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1   See Supplementary Information, Amendment to 16 CFR

2.51(b), announced August 15, 2001, (“Amendment”).

2   S. Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1979)

(significant changes or changes causing unfair disadvantage);

Louisiana-Pacific Corp., Docket No. C-2956, Letter to John C.

Hart (June 5, 1986), at 4 (unpublished) ("Hart Letter"). See also

United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77

(9th Cir. 1992) ("A decision to reopen does not necessarily entail

a decision to modify the Order.  Reopening may occur even where

the petition itself does not plead facts requiring modification."). 

inflated prices for natural gas transportation. Id.  Absent this

incentive, according to the Petition, the Order’s purpose to

establish a transparent process for purchasing natural gas

transportation no longer applies and its procedures to assure

continued transparency are no longer necessary. Id. Moreover,

according to the Petition, with the sale of Gulf South, EKLP no

longer can comply with the specific posting requirements the

Order imposes. Id. at 8-9.  There is, therefore, no longer any

factual basis for the concerns expressed in the Complaint and

addressed by the Order. Id.  The elimination of Entergy’s

ownership in Gulf South should therefore constitute a substantial

change in conditions that justifies reopening and setting aside the

Order. Id. at 9.

The Order may be reopened on the grounds set forth in

Section 5(b) of the Federal Trade Commission Act, 15 U.S.C.

§ 45(b), 16 C.F.R. § 2.51(b).   Section 5(b) provides that the

Commission shall reopen an order to consider whether it should

be set aside if the respondent “makes a satisfactory showing that

changed conditions of law or fact” so require.1  A satisfactory

showing sufficient to require reopening is made when a request to

reopen identifies significant changes in circumstances and shows

that the changes eliminate the need for the order or make

continued application of it inequitable or harmful to competition.2

Where changed circumstances do not require reopening, Section
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5(b) further provides that the Commission may reopen and set

aside an order when it determines that the public interest so

requires.  Entergy and EKLP’s Petition also addresses the public

interest standard, which requires that the requester make a prima

facie showing of a legitimate public interest reason or reasons

justifying relief.  In this instance, however, we do not need to

assess the sufficiency of Entergy’s and EKLP’s public interest

showing because the Commission has determined that Entergy

and EKLP have made the requisite satisfactory showing that

changed conditions of fact require the Order to be reopened and

set aside. 

Upon consideration of Entergy’s and EKLP’s Petition and

other information, the Commission has determined that the factual

premise underlying the concerns that led to entry of the Order,

with its detailed reporting and posting obligations, arose

specifically from the acquisition of Entergy’s ownership interest

in Gulf South through its joint venture, EKLP.  The sale of Gulf

South constitutes a substantial change that eliminates the

continuing need for the Order’s requirements.  Further, the sale of

Gulf South substantially changes EKLP’s ability to comply with

its ongoing obligations regarding Gulf South’s postings.

Entergy and EKLP, having initiated and complied to date with

all the procedures, postings, and record keeping set forth in the

Order, now seek relief from continuing to perform those

procedures, which are no longer necessary and with which EKLP

can no longer comply.  For these reasons, the Commission finds

that changed conditions of fact warrant reopening and setting

aside the Order.

Accordingly,

IT IS ORDERED THAT this matter be, and it hereby is,

reopened; and
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IT IS FURTHER ORDERED THAT the Commission's

Order issued on January 31, 2001, hereby is set aside, as of the

date of issuance of this Order.
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1 Respondents had previously sought and received an

extension of this provision from one year to twenty-one months.

2 In connection with the Request, Respondents requested that

the Commission eliminate the public comment period on the

Request.  Respondents provided no compelling reason for the

Commission to vary from its normal procedures.  A press release

was issued shortly after the Request was filed.  The Commission

has determined to deny the request to eliminate the comment

period.

IN THE MATTER OF 

NESTLÉ HOLDINGS, INC.

ORDER REOPENING AND MODIFYING ORDER

On March 23, 2005, Dreyer’s Grand Ice Cream Holdings, Inc.,

and Dreyer’s Grand Ice Cream, Inc. (collectively, “Respondents”)

filed their “Request to Reopen Proceedings and Modify Decision

and Order” (“Request”).  Respondents seek to modify certain

terms of the divestiture agreements with CoolBrands International

Inc. (“CoolBrands”) at the request of CoolBrands.  Specifically,

Respondents seek to modify the Order in Docket No. C-4082

(“Order”) to allow Respondents to continue to provide

Administrative Services to CoolBrands for an additional one year

beyond the twenty-one months provided in Paragraph II.H. of the

Order.1  Respondents also seek prior Commission approval to

modify the divestiture agreements to correspond to the requested

modifications.  Commission approval is required because

Respondents were required to divest pursuant to a divestiture

agreement that received the prior approval of the Commission. 

For the reasons stated below, the Commission has determined to

grant the Request and has reopened and modified the Order and

granted approval to the modifications to the divestiture

agreements.2

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

                           1130



I.  BACKGROUND

This matter arose from Nestlé’s 2003 acquisition of Dreyer’s,

valued at approximately $2.8 billion. In order to resolve

competitive concerns regarding the combination of the parties’ ice

cream businesses, the Consent Order required Respondents to

divest assets and to enter several (confidential) arrangements with

CoolBrands.  In particular, the Order required the Respondents to

divest: (1) all assets, businesses, and goodwill related to the

manufacture, marketing, or sale of the Dreamery, Godiva ice

cream and Whole Fruit brands, and (2) all assets related to

Nestlé’s distribution of frozen dessert products.  These assets,

collectively referred to as the “assets to be divested,” were

divested to CoolBrands on July 5, 2003.  Also under the Order,

Dreyer’s is required to supply CoolBrands with the types and

quantities of Dreamery, Godiva ice cream, and Whole Fruit

products that CoolBrands requests at a price no greater than

Dreyer’s production costs for a period not to exceed one (1) year.

At the request of CoolBrands, Dreyer’s must provide distribution

services for the CoolBrands’ Dreamery, Godiva ice cream, and

Whole Fruit products for a period not to exceed one (1) year in

any areas of the U.S. where Dreyer’s previously distributed these

products.  Respondents must also provide technical and

administrative services to CoolBrands, as needed, for a period not

to exceed one (1) year.  Finally, the Respondents must supply

sufficient volumes of additional ice cream products to CoolBrands

to enable CoolBrands to profitably distribute Dreamery, Godiva

ice cream, and Whole Fruit superpremium products, for a period

not to exceed five (5) years.

II. THE REQUEST

The impetus for the Respondents’ Request was the desire of

CoolBrands to have certain changes made to the divestiture

agreements to enable it to compete more effectively.  The Request

seeks to reopen and modify the Order to extend the period under

which Dreyer’s will provide certain Administrative Services to

CoolBrands, pursuant to the Transitional Services Agreement, for
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3   See Supplementary Information, Amendment to 16 CFR

2.51(b), announced August 15, 2001, (“Amendment”).

4   S. Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1979)

(significant changes or changes causing unfair disadvantage);

Louisiana-Pacific Corp., Docket No. C-2956, Letter to John C.

Hart (June 5, 1986), at 4 (unpublished) ("Hart Letter"). See also

United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77

(9th Cir. 1992) ("A decision to reopen does not necessarily entail

a decision to modify the Order.  Reopening may occur even where

the petition itself does not plead facts requiring modification."). 

an additional one year, until April 2006.  The current agreement

expired on April 1, 2005.  CoolBrands explains that the loss of the

Weight Watchers ice cream business, the integration of Kraft’s

yogurt business, and the sudden death of Mr. Richard Smith, an

important member of the management team, has strained its

management’s time and prevented it from assuming the

responsibilities covered by the Transitional Services Agreement. 

Affidavit of David J. Stein, President and CEO of CoolBrands

(“Stein Affidavit”) at ¶ 5.

III.  STANDARD FOR REOPENING AND MODIFYING A
FINAL ORDER

The Order may be reopened and modified on the grounds set

forth in § 5(b) of the Federal Trade Commission Act, 15 U.S.C.

§ 45(b).  Section 5(b) provides that the Commission shall reopen

an order to consider whether it should be modified if the

respondent “makes a satisfactory showing that changed conditions

of law or fact” so require.3  A satisfactory showing sufficient to

require reopening is made when a request to reopen identifies

significant changes in circumstances and shows that the changes

eliminate the need for the order or make continued application of

it inequitable or harmful to competition.4
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5   Hart Letter at 5; 16 C.F.R. § 2.51.

6   16 C.F.R. § 2.51.

Section 5(b) also provides that the Commission may reopen

and modify an order when, although changed circumstances

would not require reopening, the Commission determines that the

public interest so requires.  Respondents are therefore invited in

petitions to reopen to show how the public interest warrants the

requested modification.5  In the case of “public interest” requests,

FTC Rule of Practice 2.51(b) requires an initial “satisfactory

showing” of how modification would serve the public interest

before the Commission determines whether to reopen an order and

consider all of the reasons for and against its modification.

A “satisfactory showing” requires, with respect to public

interest requests, that the requester make a prima facie showing of

a legitimate public interest reason or reasons justifying relief.  A

request to reopen and modify will not contain a “satisfactory

showing” if it is merely conclusory or otherwise fails to set forth

by affidavit(s) specific facts demonstrating in detail the reasons

why the public interest would be served by the modification.6

This showing requires the requester to demonstrate, for example,

that there is a more effective or efficient way of achieving the

purposes of the order, that the order in whole or part is no longer

needed, or that there is some other clear public interest that would

be served if the Commission were to grant the requested relief.  In

addition, this showing must be supported by evidence that is

credible and reliable.

If, after determining that the requester has made the required

showing, the Commission decides to reopen the order, the

Commission will then consider and balance all of the reasons for

and against modification.  In no instance does a decision to reopen
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7 See United States v. Louisiana-Pacific Corp., 967 F.2d

1372, 1376-77 (9th Cir. 1992) (reopening and modification are

independent determinations).

8 See Federated Department Stores, Inc. v. Moitie, 425 U.S.

394 (1981) (strong public interest considerations support repose

and finality).

9   16 C.F.R. § 2.51(b).

an order oblige the Commission to modify it,7 and the burden

remains on the requester in all cases to demonstrate why the order

should be reopened and modified.  The petitioner's burden is not a

light one in view of the public interest in repose and the finality of

Commission orders.8  All information and material that the

requester wishes the Commission to consider shall be contained in

the request at the time of filing.9

IV.  THE ORDER WILL BE REOPENED AND MODIFIED 
IN THE PUBLIC INTEREST

The Commission has determined to reopen and modify the

Order as requested by Respondents.  CoolBrands has shown that

unanticipated changes in demand for its products have stretched

its management resources, and the extension will better enable it

to compete in the long term.  Dreyer’s has already agreed to the

extension.

Specifically, CoolBrands recently lost the Weight Watchers ice

cream business.  Stein Affidavit at ¶ 6.  Management was also

involved in time-consuming litigation with Weight Watchers over

the cancellation of the contract.  CoolBrands recently acquired

Kraft’s yogurt business, and has been working hard to integrate

this business.  Stein Affidavit at ¶ 7.  Mr. Smith’s death has also

impacted CoolBrands’ business, causing a realignment of

management duties.  Stein Affidavit at ¶ 8.  These developments
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have prevented CoolBrands from taking over the services covered

by the Transition Services Agreement. 

Respondents seek the modification under either change of fact

or public interest grounds.  Although the possibility that

CoolBrands might lose the Weight Watchers ice cream business

and acquire the Kraft yogurt business were not anticipated at the

time the Order was entered, it is not clear that these changes to

CoolBrands’ business are unforeseeable “changes of fact” within

the meaning of Section 5(b) of the FTC Act.  Nevertheless,

holding CoolBrands to the twenty-one month limit on obtaining

Administrative Services from Dreyer’s, with the resulting

disruption to its operations and ability to compete, would likely

diminish CoolBrands’ competitive effectiveness.  It is therefore in

the public interest to make the change to enable CoolBrands to

continue to compete in the market without disruption of its

operations.  Moreover, because the extension is designed to

benefit the acquirer of the divested assets, and not the respondent,

it is clearer that the change is in the public interest.  CoolBrands

has taken steps to ensure that it will be able to take over these

functions by the extended deadline, and has expressed confidence

that it will be able to do so.  Stein Affidavit at ¶ 13.

Although the Commission has determined that Respondents

have satisfied the public interest standard, the case for

modification is not overwhelming.  The deadlines for transitional

services contained in Commission Orders are designed to provide

the acquirer of divested assets with a reasonable amount of time to

prepare to compete effectively in the market, and are not intended

to create a long-term relationship between the seller of the assets

and the acquirer.  Having now extended the transitional services

deadline twice at the request of CoolBrands, it is very unlikely

that the Commission would further extend the deadline.

Accordingly,

IT IS ORDERED, That this matter be, and it hereby is,

reopened; and

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

1135



IT IS FURTHER ORDERED, That paragraph II.H. of the

Order be, and it hereby is, modified, as of the effective date of this

order, to read as follows:

H. At the request of the Commission Approved Acquirer, for a

period not to exceed thirty- three (33) months from the date

Respondents divest the Assets To Be Divested, Dreyer’s

shall provide Administrative Services to the Commission

Approved Acquirer sufficient to enable the Commission

Approved Acquirer to operate the Assets To Be Divested in

a viable and competitive manner.  In providing

Administrative Services to the Commission Approved

Acquirer, Dreyer’s shall charge no more than its Service

Cost of providing the Administrative Services.
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IN THE MATTER OF

CHICAGO BRIDGE & IRON COMPANY N.V.

ORDER APPROVING RESPONDENTS’ APPLICATION
FOR APPROVAL OF MONITOR TRUSTEE AND

MONITOR TRUSTEE AGREEMENT

The Commission’s Final Order in this matter required

Respondents to retain a Monitor Trustee within 30 days of the

Commission’s Order becoming final.  Respondents Chicago

Bridge & Iron filed an Application for Approval of Proposed

Monitor Trustee and Monitor Trustee Agreement on May 26,

2005.  On June 3, 2005, Complaint Counsel filed a response

indicating that they do not oppose Respondents’ choice of

Monitor Trustee and the Monitor Trustee Agreement is

acceptable.  The Commission has decided to approve

Respondents’ Application.  Accordingly,

IT IS ORDERED THAT Respondents’ Application to retain

Mr. Paul J. Vallero as the Monitor Trustee in this matter is

APPROVED; and

IT IS FURTHER ORDERED THAT the Monitor Trustee

Agreement executed between Mr. Vallero and Respondents CB&I

is APPROVED.

By the Commission.

Order
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IN THE MATTER OF

RAMBUS INCORPORATED

ORDER REOPENING THE RECORD TO ADMIT INTO
EVIDENCE THE SUPPLEMENTAL EVIDENCE FILED BY

THE PARTIES IN ACCORDANCE WITH THE
PROVISIONS OF THE COMMISSION’S ORDER OF MAY
13, 2005, AS AMENDED, AND DIRECTING BRIEFING OF

ISSUES RELATED TO SUCH SUPPLEMENTAL
EVIDENCE

On June 17, 2005, Complaint Counsel and Respondent

separately filed supplemental evidence in accordance with the terms

of the Commission’s Order of May 13, 2005, as modified by the

Commission’s Order of June 13, 2005 (hereinafter “the

supplemental evidence”).  After having first consulted with each

other, Complaint Counsel and Respondent each filed a response to

the filing of the other, neither of which raised any objection to the

admission into evidence of the supplemental evidence.  The

Commission has determined that it should (1) reopen the record to

admit into evidence the supplemental evidence and (2) order

additional briefing and other proceedings in light of the admission

of such evidence.  Accordingly,

IT IS ORDERED THAT the record in this proceeding shall be,

and it hereby is, REOPENED  to admit into evidence the

supplemental evidence; and

IT IS FURTHER ORDERED THAT:

1. On or before August 10, 2005, Complaint Counsel and

Respondent shall each file amended proposed findings of fact

and conclusions of law in light of the supplemental evidence,

and provide cross-references to the earlier proposed findings

of the parties and to the related provisions in the Initial

Decision;

2. The amended proposed findings required by Paragraph 1. of
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this Order shall also include the identification of any

misstatements or misrepresentations of fact that may have

been previously made by any person during the course of this 

matter that can now be identified by reason of the

supplemental evidence;

3. On or before August 10, 2005, Complaint Counsel or

Respondent may file any motions seeking additional relief or

inferences resulting from or relating to any alleged spoliation

of evidence by Respondent; and

4. On or before August 17, 2005, Complaint Counsel and

Respondent shall each file their responses, if any, to the

filings required or permitted by Paragraphs 1. or 3. of this

Order.

By the Commission.
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IN THE MATTER OF 

RAMBUS INCORPORATED

ORDER DENYING COMPLAINT COUNSEL’S PETITION
TO MODIFY THE SCHEDULE IN THE COMMISSION’S

JULY 20, 2005 ORDER

On July 20, 2005, the Commission entered an order reopening

the record to admit supplemental evidence and directing a schedule

for briefing and other filings related to such supplemental evidence. 

On July 28, 2005, Complaint Counsel filed a Petition asking the

Commission to suspend that schedule, in light of Rambus’s

ongoing production to Complaint Counsel of documents Rambus

recently found on its computer back-up devices and produced to the

plaintiff in Hynix Semiconductor Inc. v. Rambus Inc., Dkt. No. CV

00-20905 RMW (N.D. Cal.).  Complaint Counsel state that they

expect to be able to file a motion to admit some of these documents

into the record of this proceeding by September 9, 2005, and

request that the Commission postpone the briefing directed by the

July 20 Order until a time at which such briefing could also address

any documents produced by Rambus in the Hynix litigation which

may be admitted into the record.  In its July 29, 2005 Response,

Rambus does not object to suspending the July 20 Order schedule,

but indicates that it will oppose a subsequent motion to reopen the

record to admit supplemental evidence from the Hynix litigation.

Completeness of the record, burden to the parties, and

expeditious disposition of matters pending before the Commission

must be balanced in order to resolve the issues raised by this

Petition.  The Commission does not, on balance, believe that

delaying its consideration of the supplemental evidence that has

already been admitted to the record of this proceeding is warranted

and has, therefore, determined that the July 20 Order schedule for

the briefing of issues related to that supplemental evidence should

not be modified.  While Complaint Counsel may at a future date

seek to reopen the record to admit additional documents currently
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1 This disposition of the Petition should not be construed to express any view on

whether the record can or should be reopened at a later date to admit materials that are currently

being produced by Rambus in discovery in the Hynix litigation.

being produced by Rambus in discovery in the Hynix litigation,1

there is no need to suspend the briefing of issues related to

documents already admitted into the record.  Accordingly,

IT IS ORDERED THAT Complaint Counsel’s Petition to

Modify the Schedule in the Commission’s July 20, 2005 Order be,

and it hereby is, DENIED.

Order
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1 Respondent’s motion is cited herein as “Resp.

Mot.”

IN THE MATTER OF

KENTUCKY HOUSEHOLD GOODS CARRIERS
ASSOCIATION, INC.

ORDER DENYING RESPONDENT’S MOTION FOR
RECONSIDERATION  OR, IN THE ALTERNATIVE, FOR
A STAY OF FINAL ORDER PENDING REVIEW BY U.S.

COURT OF APPEALS

On July 20, 2005, Respondent Kentucky Household Goods

Carriers Association, Inc. (“Kentucky Association”) moved the

Commission for reconsideration of its June 21, 2005 final order in

this case, in light of proceedings that have taken place before the

Kentucky Transportation Cabinet (“KTC”) with regard to a tariff

filing by the Kentucky Association proposing a rate increase.1

Respondent argues that these proceedings demonstrate that the

KTC’s current procedures for reviewing the Kentucky

Association’s collective rate-making satisfy the “active

supervision” requirement of the state action defense.  In the

alternative, Respondent seeks a stay of the Final Order pending

review by an appropriate court of appeals.  Complaint Counsel

opposes Respondent’s motion.  For the reasons stated below, we

deny Respondent’s motion in its entirety.

I. Motion for Reconsideration

Pursuant to Commission Rule 3.55, 16 C.F.R. § 3.55, a petition

for reconsideration “must be confined to new questions raised by

the decision or final order and upon which the petitioner had no

opportunity to argue before the Commission.”  As the

Commission has previously stated: 
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2 See Respondent’s Motion for a Stay of Proceedings

Pending Action by Kentucky Transportation Cabinet, filed on Jan.

24, 2005 (hereinafter cited as “1/24/05 Mot. for Stay”).

This standard recognizes that litigation must end at

some point, and that decision makers must render

their judgment based on a finite body of evidence. 

We thus view reconsideration of a fully-litigated

opinion and order as an “extraordinary remedy which

should be used sparingly.”

Chicago Bridge & Iron Co. N.V., Dkt. No. 9300, 2005 FTC

LEXIS 70, at *6 (May 10, 2005) (citation omitted).

Respondent’s argument – that proceedings at the KTC with

respect to the Kentucky Association’s most recent proposed rate

increase (Special Supplement No. 86) demonstrate active

supervision by the KTC – is not a new question raised by our

decision and final order in this case.  On the day of oral argument

before the Commission, Respondent filed a motion for a stay, in

which it argued that the KTC’s adoption of new procedures and

the KTC’s actions with regard to Special Supplement No. 86

demonstrated active state supervision.2  The Commission’s

opinion specifically considered and rejected this argument.  The

Commission concluded that, although the KTC had taken some

“initial steps” to augment its level of supervision over the

Kentucky Association’s collective rate-making, Respondent had

failed to show that the KTC’s new procedures satisfied the active

supervision requirement articulated by the Supreme Court in FTC

v. Ticor Title Ins. Co., 504 U.S. 621 (1992), and other relevant

decisions.  Opinion (“Op.”) at 27.  The Commission stated:

Most importantly, Respondent has not shown with

precision what information the KTC will require to

support proposed rate adjustments and what criteria

the KTC will apply to assess the reasonableness of

proposed rate adjustments.  These are not questions
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that are likely to be answered satisfactorily merely by

awaiting the KTC’s action with regard to the

Kentucky Association’s most recent tariff filing. 

Rather, as Respondent itself has indicated,

development of a new program of supervision will

take some time.

Id. at 27-28.

In its present motion, Respondent asserts that proceedings at

the KTC that have taken place since Respondent filed its prior

motion for a stay warrant reconsideration of the Commission’s

decision.  However, a motion that “merely seeks to provide

additional factual support for a position that Respondent[] ha[s]

already argued . . . does not meet the mandatory requirement of

Rule 3.55 that the petition present only new questions raised by

Commission decisions or orders.” Chicago Bridge & Iron Co.,

2005 FTC LEXIS 70, at *9. See also Novartis Corp., Docket No.

9279, 1999 FTC LEXIS 212, at *1 (July 2, 1999) (denying a

petition for reconsideration where the respondent “could have

introduced the recent factual developments upon which it now

relies before this late stage”).

Moreover, the materials submitted here by Respondent suffer

from the same shortcomings as the materials upon which

Respondent based its prior motion for a stay.  Although the KTC

has conducted a hearing on the Kentucky Association’s proposed

rate increase, it apparently has yet to issue a decision on the

matter.  Thus, we still do not know what analysis the KTC will

undertake or what criteria it will apply to assess the

reasonableness of the proposed rate increase.  Also, the materials

submitted by Respondent do not clearly indicate what information

the KTC will require to support the proposed rate increase.  It is

not clear, for example, whether the KTC will consider the

information provided at the hearing regarding the costs of a single

“test case” – the moving company operated by the Kentucky

Association’s president – to be adequate to justify the general rate

increase proposed by the Kentucky Association.  And although the
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hearing transcript indicates that the KTC has received some sort

of financial statement from movers, no information is given

regarding what information is contained in these financial

statements.  We thus conclude that Respondent has not met its

burden under our rules for reconsideration of the decision and

final order issued in this case.  We therefore deny this portion of

Respondent’s motion under Commission Rule 3.55.

II. Motion for a Stay

Section 5(g) of the Federal Trade Commission Act, 15 U.S.C.

§ 45(g)(2), provides that Commission adjudicative orders (except

divestiture orders) take effect “upon the sixtieth day after” their

date of service, unless “stayed, in whole or in part and subject to

such conditions as may be appropriate, by . . . the Commission” or

“an appropriate court of appeals.”  A party seeking a stay must

first apply for such relief to the Commission, as Respondent has

done here. California Dental Ass’n (“CDA”), Docket No. 9259,

1996 FTC LEXIS 277, at *2 (May 22, 1996).

Pursuant to Commission Rule 3.56(c), 16 C.F.R. § 3.56(c), a

motion for a stay must address the following four factors: (1) “the

likelihood of the applicant’s success on appeal;” (2) “whether the

applicant will suffer irreparable harm if a stay is not granted,” (3)

“the degree of injury to other parties if a stay is granted,” and (4)

“why the stay is in the public interest.”  Rule 3.56(c) further

provides that a motion for a stay must be supported by

“supporting affidavits or other sworn statements, and a copy of the

relevant portions of the record.” Id. See Toys “R” Us, Inc.,

Docket No. 9278, 1998 FTC LEXIS 224, at *2 (Dec. 1, 1998). 

Here, none of the four factors supports Respondent’s motion.

A. Likelihood of Success on Appeal

Respondent’s assertions of a likelihood of success on appeal

merely revisit arguments that the Commission already considered

and rejected in its June 21, 2005 opinion.  Respondent’s principal

assertion is that the Commission failed to accord proper
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3 Respondent also asserts, without elaboration or

explanation, that it believes the Commission wrongly interpreted

the legal standards for “active supervision” contained in the

Supreme Court’s decisions in Ticor and Midcal.  Resp. Mot. at 6.

significance to the KTC’s intervention in this case and views

regarding the adequacy of its level of supervision over collective

rates.  Resp. Mot. at 5.3  As the Commission stated in its opinion,

however, “the objective facts – rather than the state’s opinion –

determine whether the active supervision standard is met.”  Op. at

22 n.20.  The Commission explained that:

the Supreme Court has made clear [that] states do not

have unfettered discretion to determine the level of

regulatory oversight that is adequate when

competition has been displaced.  Rather, protection

from the federal antitrust laws will be granted only

when the state has substituted a program of active

supervision for the economic constraints of the

competitive market.

Id. at 22 (citing California Retail Liquor Dealers Ass’n v. Midcal

Aluminum, Inc., 445 U.S. 97, 106 (1980)).  The Commission also

noted that Respondent’s argument regarding the significance of

the KTC’s intervention was further undercut by the

Commonwealth of Kentucky’s submission of an amicus brief

expressing its view that the initial decision finding no active state

supervision did not conflict with state law or public policy. Id. at

22 n.20.  Respondent offers no reason for us to question our

decision on any of these points, and Respondent’s renewal of its

prior arguments, without more, is insufficient to justify the grant

of a stay. See Novartis Corp., 128 F.T.C. 233, 234 (1999); Toys

“R” Us, 1998 FTC LEXIS 224, at *4.

Although previous Commission decisions have held that a stay

may be appropriate where the case involves difficult legal
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4 Novartis, 128 F.T.C. at 234-35; Toys “R” Us, 1998

FTC LEXIS 224, at *5; CDA, 1996 FTC LEXIS 277, at *10.

questions or a complex factual record,4 this is not such a case.  As

the Commission stated in its opinion:

This is not a difficult case in which we are called upon

to decide whether a state’s implementation of certain

supervisory steps but not of others satisfies the active

state supervision requirement.  Where, as here, the

relevant state agency has not taken any of the steps

that courts have identified as indicia of active

supervision, it is clear that the state has not exercised

“sufficient independent judgment and control so that

the details of the rates or prices have been established

as a product of deliberate state intervention.” Ticor,

504 U.S. at 634-35.  This conclusion is all the more

compelling when the state agency has not taken the

steps that the state legislature itself has identified as

important for a determination of whether rates are

reasonable.

Op. at 19.  Under these circumstances, we find that Respondent’s

arguments on the merits do not support the grant of a stay.

B. Irreparable Harm to Respondent

Respondent bears the burden of demonstrating that denial of a

stay would cause it irreparable harm.  “Simple assertions of harm

or conclusory statements based on unsupported assumptions will

not suffice.  A party seeking a stay must show, with particularity,

that the alleged irreparable injury is substantial and likely to occur

absent a stay.”  CDA, 1996 FTC LEXIS 277, at *6-7. Accord

Novartis, 128 F.T.C. at 235; Toys “R” Us, 1998 FTC LEXIS 224,

at *7.
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Respondent asserts that if a stay is not granted and the

Kentucky Association is prohibited from filing a collective tariff,

it will go out of business because it is not in a position to file

individual tariffs on behalf of its members, and its non-tariff

activities are insignificant in nature.  Resp. Mot. at 7.  Respondent

also asserts that its members will be irreparably injured because

they will have to file individual tariffs – an undertaking “which

few understand and fewer can perform in a professional and

competent manner.” Id.  However, Respondent provides no

specific factual support for these assertions.  Also, Respondent’s

claim that the preparation of individual tariffs is necessarily a

burdensome and complex undertaking would seem to be undercut

by evidence in the record that movers in Kentucky who do not

participate in the Kentucky Association’s tariff have been allowed

to file, and do file, very simple individual tariffs.  CX 116

(Debord, Dep. II at 18).  Accordingly, we find that Respondent

has not met its burden of showing irreparable harm.

C. Harm to Others and the Public Interest

Because Complaint Counsel represents the public interest in

effective law enforcement, we consider the third and the fourth

factors together. See Novartis, 128 F.T.C. at 236. 

Respondent contends that if a stay is not granted and the

Kentucky Association’s tariff is cancelled, the KTC and the

moving public will be harmed because the KTC likely will be

unable to handle the increased number of individual tariff filings

on such short notice; many movers will either fail to file tariffs or

will file tariffs that do not comply with state law; and confusion

regarding applicable rates will provide greater opportunity for

unscrupulous movers to engage in fraudulent conduct.  Resp. Mot.

at 7-8.  Respondent made similar claims of harm in its prior

motion for a stay.  At that time, the Commission concluded that

“there is no reason to believe that either the state’s entire system

for regulating movers’ rates or the interests of the moving public

will be in jeopardy” as a result of the final order.  Op. at 27.  Now,

as then, Respondent has provided no support for its predictions of
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5 Although there is testimony in the record that, at

the KTC’s existing level of staffing (i.e., one employee), it would

be difficult for the KTC to process a large number of individual

tariffs, CX 116 (Debord, Dep. II at 9), materials submitted by

Respondent in support of its prior motion for a stay indicate that

the KTC is already taking steps to increase the number of

personnel responsible for reviewing tariffs. See 1/24/05 Mot. for

Stay, Ex. K. 

harm if a stay is not granted.  Moreover, because the prohibitions

against the Kentucky Association’s collective rate-making

contained in the Commission’s final order do not take effect until

120 days after entry of the order, see Final Order ¶¶ II and III, the

order gives considerable time for the KTC and movers in

Kentucky to prepare for the transition to individual tariff filings.5

Further, as we stated in our opinion, if and when the KTC

implements a program to exercise greater supervision over

household goods carrier rates, Respondent can apprise the

Commission of these changed circumstances in a petition to

reopen the proceeding and modify or set aside the Commission

order, pursuant to Commission Rule 2.51.  Op. at 28.  The

Commission will then consider whether the new evidence

sufficiently demonstrates active state supervision.

Respondent also argues that a stay of the final order is

appropriate here because there is no evidence that the rates in the

Kentucky Association’s tariff are unreasonable or that Kentucky’s

regulatory program has actually caused economic harm. Id. at 8-

9.  These arguments, however, are contrary to well settled

principles of antitrust law that agreements among competitors to

set prices are per se unlawful precisely because “their nature and

necessary effect are so plainly anticompetitive,” National Soc’y of

Prof’l Eng’rs v. FTC, 435 U.S. 679, 692 (1978); and that “[i]t is

no excuse that the prices fixed are themselves reasonable,”

Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643, 647 (1980). 

See Ticor, 504 U.S. at 639 (“No antitrust offense is more
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6 Unlike cases in which respondents have merely

sought a stay of collateral provisions of a final order, Respondent

here seeks a stay of the final order’s core provisions enjoining

unlawful activity. See, e.g., CDA, 1996 FTC LEXIS 277, at *10

(“Respondent has not sought to stay those provisions of the order

that prohibit continuation of the restraints found to be unlawful. 

Respondent has thus attempted to minimize the harm to the public

interest while focusing on the provisions that create the greatest

harm to itself.”).

pernicious than price fixing.”).  In this case, the Commission

found that:

year after year, the KTC has allowed the Kentucky

Association and its members to raise rates with

virtually no examination of the merits of these rates.

The brunt of these anticompetitive practices is being

borne by consumers in Kentucky, and until the

Kentucky Association can demonstrate that the state

has in place a program of active supervision to ensure

the reasonableness of collective rates, a cease and

desist order is necessary to protect the interests of

consumers, notwithstanding any hardship to

Respondent and its members.

Op. at 26.  Under these circumstances, we find that consideration

of the harm to consumers and the public interest weighs against

the grant of a stay.6

Conclusion

We find that Respondent has not met its burden under our rules

for reconsideration of the Commission’s decision in this case.  We

also find that the relevant factors do not support a stay of the

Commission’s final order.  Accordingly,
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IT IS ORDERED THAT Respondents’ Motion for

Reconsideration or, in the Alternative, for a Stay of Final Order

Pending Review by U.S. Court of Appeals is DENIED.
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IN THE MATTER OF

CHICAGO BRIDGE & IRON COMPANY N.V.

ORDER GRANTING IN PART AND DENYING IN PART
RESPONDENTS’ MOTION FOR IN CAMERA

TREATMENT OF MATERIAL PREVIOUSLY
DESIGNATED AS CONFIDENTIAL

Pursuant to Commission Rule 3.45(b), Respondents Chicago

Bridge & Iron Company N.V. and Chicago Bridge & Iron

Company (“CB&I” or “the Respondents”) have filed a Motion for

In Camera Treatment of Material Previously Designated as

Confidential (“the Motion”).   The materials for which CB&I

seeks in camera treatment consist of Attachment B to Complaint

Counsel’s Response to CB&I Respondents’ Further Briefing on

Specific Remedy Issues (“Response”), discussions on pages 7, 13,

and 14 of the Response that were redacted from the public version

of the Response, and portions of the Motion and Exhibit A of the

Motion (Affidavit of David Bordages).  CB&I seeks in camera

treatment of these materials for a period of five years.

CB&I asserts that the public disclosure of this material would

damage CB&I’s business and the information meets the

Commission’s criteria for granting in camera treatment.  Motion

at 4.  Complaint Counsel does not oppose Respondents’ Motion to

the extent it seeks in camera treatment for the material on pages

13 and 14 of Complaint Counsel’s Response and portions of

CB&I’s Motion and Exhibit A of the Motion.  However,

Complaint Counsel point out that CB&I has not provided a

justification for in camera treatment of the material on page 7 and

Attachment B of Complaint Counsel’s Response and thus argue

that those materials should be placed on the public record.

The Commission finds that CB&I has satisfied the standard set

forth in Commission Rule 3.45(b) for those materials on pages 13

and 14 of Complaint Counsel’s Response and portions of CB&I’s

Motion and Exhibit A of the Motion and shown that the disclosure
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of this information would likely result in “clearly defined, serious

injury.”  16 C.F.R. § 3.45(b). See H.P. Hood & Sons, Inc., 58

F.T.C. 1184, 1188 (1961); Bristol-Myers Co., 90 F.T.C. 455, 456

(1977); General Foods Corp., 95 F.T.C. 352, 355 (1980). 

Although we recognize that Respondents have not established that

Attachment B to Complaint Counsel’s Response meets this

standard, the Commission believes this failure may have been

inadvertent, and we have therefore granted in camera status for

six months for this material.  At the end of this period, CB&I may

move to have the in camera period extended or, in the absence of

such a motion, the material will be unsealed.  The Commission

has determined to make public the material on page 7, which

merely references [                            REDACTED                        ]. 

This material is available from public sources and therefore is not

eligible for in camera status. See Tr. at 2957-58, 6869-73. 

Finally, the Commission is not persuaded that in camera treatment

should be granted for the five-year period requested by CB&I. 

The information for which such treatment is being granted is

temporal in nature, and its competitive sensitivity is likely to

diminish over time.  The Commission thus believes that a two-

year period is appropriate.

Accordingly,

IT IS ORDERED THAT the material on pages 13 and 14 of

Complaint Counsel’s Response that was redacted from the public

version of the Response and portions of CB&I’s Motion and

Exhibit A thereto that were redacted in the public version of the

Motion shall be afforded in camera treatment for a period of two

years from the date of this Order, at which time Respondents may

show cause why those materials should not be made public; and

IT IS FURTHER ORDERED THAT Attachment B to

Complaint Counsel’s Response shall be afforded in camera

treatment for a period of one hundred and eighty days from the

date of this Order, at which time Respondents may show cause

why those materials should not be made public; and
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IT IS FURTHER ORDERED THAT Respondents’ Motion

is DENIED to the extent it seeks in camera treatment for the

material on page 7 of Complaint Counsel’s Response that was

redacted from the public version. 

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

                           1154



1 Final Order, ¶¶ I.P, IV.A.

2 Petition for Reconsideration to Clarify

Respondents’ Obligations as to the Pitt-Des Moines and CB&I

Corporate Names, filed January 31, 2005 (“Complaint Counsel’s

Petition”).

3 Response to Complaint Counsel’s Petition for

Reconsideration to Clarify Respondents’ Obligations as to the

Pitt-Des Moines and CB&I Corporate Names, filed Feb. 10, 2005

(“CB&I’s Response”).

IN THE MATTER OF

CHICAGO BRIDGE & IRON COMPANY N.V.

ORDER CLARIFYING RESPONDENTS’ OBLIGATIONS
AS TO THE PITT-DES MOINES AND CB&I CORPORATE

NAMES

I. Introduction

The Commission’s Final Order in this matter required, among

other things, Respondents Chicago Bridge & Iron N.V. and

Chicago Bridge and Iron Company (collectively, “CB&I”) to

divest intellectual property for the Relevant Products and other

complementary products.1  On January 31, 2005, Complaint

Counsel filed a petition for reconsideration that requested the

Commission to modify its Final Order to make clear that only the

divested entity will have rights to the PDM corporate names and

CB&I will retain its rights in the CB&I corporate names.2

Respondents CB&I did not oppose Complaint Counsel’s Petition

to the extent the petition sought to ensure that CB&I would retain

all rights in its corporate name. 3   However, CB&I pointed out

that when it acquired PDM’s Engineered Construction (“EC”) and

Water Divisions, it received only a “one-year, non-renewable,
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4 Id. at 2.

5 Pitt-Des Moines, Inc. Briefing on Complaint

Counsel’s Motion for Clarification, filed Apr. 6, 2005 (“Pitt-Des

Moines Brief”).

6 For example, in connection with PDM’s sale of its

Oregon Calvert Co. to Contech Construction, PDM entered into a

covenant not to compete with “any business, venture or activity

engaged anywhere in the world in the Oregon Culvert Business

under the names . . . ‘Pitt-Des Moines, Inc.’” through January 31,

2006.  Id. at 4.  The brief also states that the sale of PDM’s steel

bridge division to Steel Bridges may impact PDM’s rights to the

PDM mark and concludes that consent of Steel Bridges (and the

bridge lender that holds a security interest in the same property) is

advisable.  Id. at 9-12. 

non-exclusive transitional license to the use of the PDM mark.”4

As a result, CB&I has no rights in PDM’s corporate name to

transfer.  Because we had concerns that the acquirer of the

divested assets might need to use the CB&I and PDM tradename

and marks to compete effectively, we ordered both PDM and

CB&I to submit briefs addressing the feasibility and consequences

of granting a license to their respective corporate names.

II. PDM’s Tradename and Marks

PDM’s brief5 states that when PDM sold its various divisions,

it entered into covenants not to compete that impact the use of the

PDM tradename and marks and suggests that obtaining waivers

from some of those buyers might be advisable.6  These covenants

notwithstanding, however, the brief concludes that PDM likely

owns the right to use the tradename “Pitt-Des Moines” and the

marks “PITT-DES MOINES” and “PDM” in connection with the
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7 Id. at 13. 

8 Id.

EC and Water Division businesses.7  It thus states that PDM

would be “in a position to sell or license, for reasonable

consideration, such rights, either for a limited or unlimited period

of time.”8

Because reputation can play a role in a tank supplier’s ability to

compete in the Relevant Markets, we direct the Monitor Trustee

to include in his final report to the Commission a recommendation

as to whether a license to the PDM tradename and marks is

necessary to allow the acquirer to compete effectively in the

Relevant Markets.  In making his recommendation about the

acquirer’s needs for access to the PDM tradename or marks, the

Monitor Trustee should ascertain whether the acquirer's ability to

bill itself as a successor to PDM necessarily depends on the use of

the PDM name or marks.

For purposes of finality, we wish to make clear what the terms

of such a license would be. If the Commission determines, based

on the Monitor Trustee’s recommendation, that a license to the

PDM name and marks is necessary for the acquirer to compete

effectively in the Relevant markets, this Order requires PDM to

grant to the acquirer of the divested assets a perpetual, worldwide,

exclusive, royalty-free license to all the rights it has in its

tradename or marks for use with the Relevant Products as defined

in our Final Order.  If the acquirer determines that it needs such a

license, it would be (1) permanent rather than transitional, because

PDM’s brief makes clear that it no longer uses or plans to use its

tradename or marks in connection with the types of assets CB&I

is required to divest under the Final Order, and (2) royalty-free,

because PDM is not currently obtaining any revenue from the use 
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9 PDM agreed not to allow “any successor or person

which in competition with CB&I or its affiliates, sells, markets,

distributes or deals in all or any portion of the Engineered

Construction/Water Division Business to use, the names ‘Pitt-Des

Moines’ or ‘PDM,’ or any variation materially derived therefrom,

in connection with any business which is competitive to all or any

portion of the Engineered Construction/Water Division Business.” 

Id. at 6.

of its tradename or marks, and it is questionable whether it could

do so in the future given certain restrictions it agreed to when it

sold its EC and Water Divisions to CB&I.9

We also order CB&I to grant to the acquirer at no cost a waiver

of Section 2.1.6. of the CB&I Asset Purchase Agreement as well

as any other provision of that agreement that would hinder the

acquirer from using the PDM tradename or marks for the Relevant

Products.

The PDM brief also notes that after its April 2002 merger with

Ironbridge Acquisition and subsequent name change to Ironbridge

Corp., the company has used its tradename only in connection

with winding-up its business.  Because PDM derives no ongoing

revenue from the use of the PDM mark, the brief suggests that the

mark may be subject to claims of abandonment.  This Order

therefore prohibits CB&I from pressing any such claim or in any

way interfering with the Commission-approved acquirer’s use of

the PDM tradename or marks for those assets defined as the

Relevant Products.

III. CB&I’s Tradename and Marks

CB&I argues that it is not feasible to license the CB&I

corporate name to the purchaser of the divested assets.  Among

other things, CB&I asserts that a transitional license would subject

CB&I’s reputation to risk and result in market confusion because

CB&I will remain in the market.  We agree with CB&I that
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having multiple competitors in the relevant markets – each of

which could hold itself out as CB&I – would undoubtedly lead to

market confusion.  In addition, because we have required PDM to

license its tradename and marks, if necessary, we have determined

that a permanent license to the CB&I tradename is unnecessary to

allow the acquirer to compete effectively in the relevant markets.

Nonetheless, we do find that a limited, transitional license to the

CB&I tradename and marks is necessary to ensure that the

acquirer may immediately begin to use the divested assets.  We

emphasize here that the intent of this transitional license is not to

allow the acquirer to hold itself out as CB&I in any way.  Rather,

its purpose is to allow the acquirer to immediately use the divested

assets that bear CB&I tradename and marks or conduct other

functions necessary to conducting the Relevant Business.

Accordingly,

IT IS ORDERED THAT the Monitor Trustee include in his final

report to the Commission concerning the sale of the divested

assets a recommendation with respect to whether a license of the

PDM tradename or marks should be included in the divested

assets in order to accomplish the purpose of the Final Order; and

IT IS FURTHER ORDERED THAT to the extent the

Commission determines, based on the Monitor Trustee’s

recommendation, that a license to the PDM name and marks is

necessary for the Commission-approved acquirer to compete

effectively in the Relevant Markets, PDM shall grant to the

Commission-approved acquirer a perpetual, worldwide, exclusive,

royalty-free license to all rights it has in its tradename and marks

for the purpose of engaging the Relevant Products; and

IT IS FURTHER ORDERED THAT CB&I is prohibited from

pressing any claim of abandonment or in any way interfering with

the Commission-approved acquirer using the PDM tradename or

marks for those assets defined as the Relevant Products; and

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

1159



IT IS FURTHER ORDERED THAT CB&I grant to the

acquirer at no cost a waiver of Section 2.1.6. of the CB&I Asset

Purchase Agreement as well as any other provision of that

agreement that would hinder the acquirer from using the PDM

tradename or marks for the Relevant Products; and

IT IS FURTHER ORDERED THAT CB&I grant to the

Commission-approved acquirer a license, not to exceed one-

hundred and eighty (180) days, to use the corporate names

“Chicago Bridge & Iron” and “CB&I,” and any related corporate,

firm, or company names to the extent necessary to achieve the

purpose of, and to assure compliance with, this Order.
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IN THE MATTER OF

CHICAGO BRIDGE & IRON COMPANY N.V.

ORDER GRANTING IN PART AND DENYING IN PART
RESPONDENTS’ PETITION FOR RECONSIDERATION

OF THE FINAL ORDER

I. Introduction

On December 21, 2004, we issued a Final Order in this matter

and found that Chicago Bridge & Iron Company N.V. and

Chicago Bridge & Iron Company (collectively “CB&I” or

“Respondents”) acquired certain assets from Pitt-Des Moines, Inc.

(“PDM”) in violation of Section 5 of the Federal Trade

Commission Act, 15 U.S.C. § 45, and Section 7 of the Clayton

Act, 15 U.S.C. § 18.  Accordingly, we ordered CB&I to

reorganize its Industrial Division (and to the extent necessary its

Water Division) into two, separate stand-alone divisions and

divest one of them.

On February 1, 2005, CB&I filed a Petition to Reconsider the

Opinion and Order in Light of Entry After the Close of the Record

and Overbreadth (“Respondents’ Petition”).  Among other things,

Respondents’ Petition argued that the definition of Relevant

Business – which defines the scope of assets that CB&I must

divest – is too broad and potentially encompasses every project

CB&I constructs.  Respondents’ Petition also requested that the

Commission modify the Final Order to make clear that the relief

does not extend beyond CB&I’s domestic business and contracts.

On May 10, 2005, we ordered Respondents to file a brief

identifying those assets encompassed in the Relevant Business

definition that are unnecessary to compete effectively in the

Relevant Markets.  We also directed Respondents to identify those 

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

1161



1 Decision and Order Partially Denying

Respondents’ Petition for Reconsideration and Directing Further

Briefing on Specific Remedy Issues, issued May 10, 2005

(“Reconsideration Order”).

2 Respondents’ Further Briefing on Specific Remedy

Issues, filed June 6, 2005 (“Respondents’ Brief”).

3 This Order uses the following abbreviations for

citations to the record:

Tr. – Transcript of testimony before the

Administrative Law Judge

CX – Complaint Counsel’s Exhibit

Op. – Commission Opinion issued December 21,

2004 (in camera).

assets outside of the United States the Relevant Business

definition includes and explain why those assets are unnecessary

for an effective divestiture.1

Respondents have now filed their brief,2 in which they argue

that the Relevant Business definition includes certain assets that

were not part of PDM’s business and are therefore not necessary

for an effective divestiture.  For the reasons we discuss below, we

find that Respondents have not presented sufficient evidence to

rebut our initial findings that such assets are necessary for an

acquirer to compete effectively in the Relevant Markets.  We

therefore deny Respondents’ motion to narrow the scope of the

Order.3

In addition, Respondents’ brief argues that the Relevant

Business definition in the Order should be limited to CB&I’s

domestic assets, because the Commission focused on competition

only in the United States and CB&I acquired almost no foreign

assets from PDM.  We clarify here that the Order’s Relevant

Business definition does not require CB&I to equally divide its
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4 Respondents’ Brief at 4.

5 We note that this position is inconsistent with the

position Respondents took at trial.  Specifically, Respondents’

closing argument stated that “the companies have been fully

integrated at the management level, at the engineering level, at the

fabrication level, at the field erection level, every level,

purchasing, estimating.”  Tr. at 8311.  Respondents also noted that

CB&I and PDM prior to the acquisition each made numerous

products in addition to the Relevant Products and argued that as a

result if the Commission were to “spin off some personnel and

assets to make products in these [relevant] markets, that company

foreign assets.  However, because evidence suggests that some

foreign assets may be necessary for an effective divestiture to the

extent that they provide an acquirer with a sufficient scale of

work, we have included a provision to make certain that such

assets are available if necessary.  Finally, we reject Respondents’

alternative suggestions for redefining the scope of the Order’s

divestiture requirements.

II. The Scope of the Order

Respondents’ chief explanation as to why the Order’s

divestiture requirement is too broad is that CB&I’s business “has

always exceeded the scope of PDM’s EC [Engineered

Construction] Division” and that these “other businesses were not

and are not an integrated part of its U.S. tank business.” 

Specifically, Respondents state that “CB&I’s projects include not

only construction of the Relevant Products and water tanks, but

also hydrocarbon processing plants, offshore structures, pipelines,

hydrocarbon storage tanks, and other steel structures and their

associated systems.”4  According to Respondents, these

complementary assets are unnecessary to compete in the Relevant

Markets.  Respondents thus seek the Commission to clarify that

the assets subject to divestiture do not exceed those used in the

Relevant Markets and water tank business.5
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would wilt like a rose left out too long.” Id.  They added that the

Relevant Products did not have enough business and that the

Commission would therefore need to include “all this other stuff

to make flat bottom tanks, to make gravel tanks, to make all kinds

of other stuff.”  Tr. at 8311-12.

6  CX 522 at TAN 1003379. 

7 CB&I’s CEO testified that the hydrocarbon

industry is the oil and gas business.  Tr. at 4158.

8 CX 94 at HOU017570 -71 (analyzing the markets

in which PDM participated, including “Domestic Petroleum,

Petrochemical, Industrial Gas, & Chemical” and specifically

discussing refinery and tank projects); Id. at HOU017572–73

(discussing pipeline expansion and terminal projects).  See also

CX 850 at HOU019220 (tracking 2000 sales in the following

market segments: Aerospace, LPG, Liquid Elements of Air

(LIN/LOX), LNG, Thermal Energy Storage, Wastewater, Power,

Terminals, Petroleum/Chemical, and Transportation); CX 1033 at

While we agree with Respondents’ general point that the

Commission’s Order should not require CB&I to divest assets that

are unnecessary to allow an acquirer to compete effectively in the

Relevant Markets, we find that Respondents’ arguments for

narrowing the scope of the Order are not supported by the facts. 

PDM’s Offering Memorandum states that PDM specialized in the

“design, engineering, fabrication, field erection and repair of bulk

liquid terminals, storage tanks, process vessels, low temperature

and cryogenic storage facilities, and other steel plate structures

and their related systems.”6  It is thus clear that PDM’s EC

Division did not focus solely on the design and construction of the

Relevant Products but rather on numerous products and services. 

In addition, PDM’s 2000 Business Plan makes clear that PDM’s

EC Division participated in the hydrocarbon industry7 and

targeted, among other things, pipeline, terminal, and processing

plant projects.8  Furthermore, CB&I’s analysis of the acquisition
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3-4, (CB&I 10-K noting that PDM “specialize[d] in the design

and engineering, fabrication and construction of products for the

petroleum, petrochemical, cryogenic, liquified natural gas, defense

and aerospace industries, as well as water storage and treatment

facilities”).

9 CX 32 at 1. 

10 See e.g., Tr. at 2906 (Scorscone [former head of

PDM’s EC division and current head of CB&I’s Industrial

Division] testifying that PDM’s EC division “constructed

facilities for the petroleum, petrochemical, natural gas, and

aerospace business”).

11 Tr. at 4843-44 (Scorsone testifying that in addition

to the Relevant Products, CB&I’s Industrial Division and PDM’s

EC division “constructed virtually any type of structure out of

specifically notes PDM’s involvement in the petroleum and

petrochemical industries and states that the PDM assets would

provide CB&I with “substantial exposure to [the] upturn in [the]

hydrocarbon industry.”9  This evidence suggests not only that

PDM was actively engaged in the types of complementary

products Respondents seek to exclude but also that CB&I

specifically evaluated PDM’s involvement in these areas and

concluded that acquiring PDM assets would enhance their

competitive position in them.

In addition, the business practices of both PDM and CB&I

suggest that the Relevant Business definition should include assets

related to the complementary products.  As we have discussed, a

single business unit of PDM constructed both the Relevant

Products and the complementary products prior to the

acquisition.10  Similarly, CB&I’s Industrial Division, which is

responsible for designing and constructing the Relevant Products,

was engaged in designing and building the types of

complementary projects Respondents identify.11  Once CB&I
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plate steel,” including “ambient-temperature flat-bottom storage

tanks, pressure spheres, field-erected pressure vessels, specialty-

type plate structures, bins, hoppers, aqueducts, [and] wind

tunnels”).  See also Tr. at 4807 (Scorsone testifying that CB&I’s

“tank-building resources are fluid throughout all of [CB&I’s]

organizations,” including the Industrial and Water Divisions).

12 See CX 1033 at 44 (CB&I 10-K noting that PDM’s

EC and Water Division assets have been integrated with CB&I’s

business units); Tr. at 4081 (Scorsone noting that CB&I hoped to

achieve efficiencies by eliminating duplication in fabrication

capability, construction equipment and tools, sales people, sales

offices, and other facilities).

13 Tr. at 4058.

14 Tr. at 4159.

15 Tr. at 4159.  We recognize that at least one of the

Relevant Markets – the LNG tank Market – has seen an increase

acquired the PDM assets, it integrated all of the PDM assets into

the Industrial Division, which continued to design and construct

projects for both the Relevant Products and those complementary

products Respondents seek to exclude.12   Moreover, CB&I’s CEO

testified that within the Industrial Division, CB&I’s engineers

work on both projects related to the Relevant Markets and other

projects, including flat bottom tanks to store hydrocarbons and flat

bottom tanks to serve water needs.13  This evidence, coupled with

the fact that projects in the Relevant Markets “seldom come

along,”14 supports the conclusion that the complementary products

provide the necessary scale of work to ensure that an acquirer can

compete effectively.  This conclusion is further supported by the

testimony of CB&I’s CEO, who stated that CB&I would not

reduce its engineering capacity or its project manager force in

response to a 25% loss of  its business in the Relevant Markets

because of the “small amount of activity required to respond to the

market[s].”15
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in demand since the acquisition.  However, Respondents have

presented no evidence to suggest that this increased demand has

diminished the need for an LNG supplier to have the ability to

perform other types of projects to have a sufficient scale of

business.

16 CX 1033 at 41 (“Projects for the worldwide

petroleum and petrochemical industry accounted for

approximately 60-70% of [CB&I’s] revenues in 2001, 2000, and

1999.”)

17 We recognize that the lines of business that the

Order requires CB&I to divest may not precisely match those it

acquired from PDM.  For example, it appears that PDM did not

perform turnaround work or construct refinery vessels.  CX 108 at

PDM-HOU00518.  Similarly, it does not appear that PDM was

engaged in building “offshore structures,” another type of asset

identified by Respondents’ brief.  Respondents’ Brief at 4. 

However, the record establishes that PDM was engaged in a broad

range of products and services in the same industries that CB&I

identifies as problematic and that these other projects may be

necessary to provide an acquirer with a viable scale of business.

CB&I has not provided any evidence on the amount of CB&I’s

revenues that these assets represent, or any evidence as to the

specific hardship that a divestiture of these assets would create for

CB&I.  Consequently, CB&I has not provided specific evidence to

persuade us that these assets are unnecessary for an effective

divestiture.  We therefore have not excluded these assets from the

scope of the Order.

We are mindful that the complementary products identified by

Respondents comprise a significant component of CB&I’s

business.16  However, Respondents have not convinced us that

these assets are unnecessary to a divestiture of an entity that will

be economically viable and a competitive force in the Relevant

Markets.17  Without such evidence, we cannot narrow the scope of

assets subject to divestiture solely to those assets used in the
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18 ¶ IV.A. of the Final Order allows the acquirer and

monitor trustee to agree to exclude any of the complementary

assets if they find them unnecessary for the acquirer to compete

effectively in the Relevant Markets. 

19 Respondents’ Brief at 7.

20 Final Order, ¶ I.P, Respondents’ Brief at 6-7

21 See Final Order, ¶ I.P.

Relevant Markets and water tank business – especially where we

have found that other evidence demonstrates that the

complementary assets may be necessary to allow an acquirer to

compete effectively in the Relevant Markets.  This Order clarifies,

however, that if the acquirer already has the necessary assets to

compete effectively, CB&I need not include the complementary

assets.18

In addition to their more general objections to the Order’s

scope, Respondents argue that some of the Order’s language must

be modified because it sweeps in a whole range of products that

are “unnecessary for an effective and complete divestiture.”19

Specifically, Respondents take issue with the part of the Order

that requires CB&I to divest certain assets related to any

“industrial process system, including but not limited to any

digester, absorber, reactor, and tower.”20  According to

Respondents, the term “industrial process system” must be limited

to the tank business to avoid overreaching.

We find that this argument reads the Order’s divestiture

requirement far too broadly.  The “including but not limited to”

language in the Order21 suggests CB&I need not necessarily

include those assets not enumerated by the Order so long as the

divestiture package allows an acquirer to compete effectively in

the Relevant Markets.  To the extent Respondents are arguing that

the Order should not include assets beyond those used in the
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22 In addition, Respondents argue that the Order

should be modified to exclude “steel plate fabrication and

specialty structures” not relevant to the tank business. 

Respondents’ Brief at 7.  Respondents admit, however, that these

types of assets were acquired from PDM. Id.  Although we found

that the ability to fabricate nine percent nickel steel was not an

entry barrier to the LNG tank market, we noted that such facilities

may be helpful in other relevant Markets.  Op. at 41 n.249. 

Because Respondents have not presented any evidence to suggest

that those types of assets acquired from PDM are not necessary to

compete in the Relevant Markets, we must reject Respondents’

argument.

Relevant Markets, we must reject their argument for the reasons

similar to those we have just discussed.  The record establishes

that PDM participated in the types of industrial process systems

enumerated in the Order’s language.   Furthermore, the evidence

discussed above makes clear that an acquirer needs the capability

to perform projects other than those in Relevant Markets to

compete effectively in those markets.  Given these facts, we are

unpersuaded that the assets in question are unnecessary for an

effective divestiture and the inclusion of those assets will hinder

CB&I’s ability to compete in the Relevant Markets.  Respondents

have not provided sufficient evidence to establish that the Order’s

language includes unnecessary assets or explained any specific

concerns related to the divestiture of those assets.  We therefore

deny Respondents’ request to modify the Order.22

Finally, Respondents argue that the Order should be clarified to

exclude the divestiture of assets outside of the United States. 

Respondents rightly point out that the Commission’s Opinion

focused on competition in the U.S. markets, and we agree that

U.S. assets are crucial to competing in the U.S. Product Markets.

We therefore clarify that the focus of the Opinion and Order are

CB&I’s U.S. assets.  However, the possibility exists that some

foreign assets may be necessary for an acquirer to compete

effectively.  For example, in its analysis of the PDM acquisition,
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23 CX 32 at 3.

24 Respondents also argue that the tangible assets

described in the Offering Memorandum – three U.S. tool and

construction equipment facilities, one fabrication plant, and

related equipment – constitute the assets necessary to compete in

the United States.  Respondents’ Brief at 4. For the reasons we

discussed at length in both the Opinion and Reconsideration

Order, we reject Respondents’ argument.  Respondents argument

misses that the crucial element for success in the Relevant

Markets is experience, including but not limited to having

specialized procedures in place to meet the unique challenges of

building the relevant products, the ability to access knowledgeable

supervisors and local labor, and expertise in dealing with complex

regulatory requirements. See generally, Op. at 33-49. 

Reconsideration Order at 18-21.  We therefore find that the

divestiture suggested by Respondents will not restore the

competition from the acquisition and thus decline to narrow the

Order’s scope in this way.

CB&I noted that PDM’s EC international operations comprised

approximately 45% of the division’s revenues.23  We have thus

modified the Order to include language that ensures  such assets

are available if they are needed to ensure the viability of the

Relevant Business but makes clear that CB&I need include

foreign assets only to the extent they are necessary for an acquirer

to compete in the Relevant Markets.  We emphasize that CB&I

need not equally divide its foreign assets into the two stand-alone

divisions it is required to create under the Order.

III. Respondents’ Alternative Suggestions

As an alternative to the Order, Respondents suggest that the [
       ]24  It is unclear from this language exactly what package of

assets Respondents propose for a divestiture – especially where

PDM was engaged in the design and construction of many of the

assets that Respondents argue should be excluded from the
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25 [

                    ] 

26 The Commission has recognized that assets

acquired in a transaction do not necessarily form the basis for an

effective divestiture.  In analyzing the divestiture in

MSC.Software, for example, the Commission reasoned that

“[d]ivestiture of the acquired assets alone would not restore the

competitive conditions that existed before the acquisitions (the

status quo ante), because the 3-year old UAI and CSAR codes are

no longer as commercially viable as they were when MSC

acquired them. Licensing of the current version of MSC.Nastran is

required to give the acquirer or acquirers what UAI and CSAR

formerly had: an up-to-date product upon which to base sales and

future development efforts.” MSC.Software Corp., Dkt. 9299,

definition of Relevant Business.25  Furthermore, the remedy in this

case must provide the acquirer with the mix of assets necessary to

compete effectively in the Relevant Markets.  Because CB&I

acquired the PDM assets nearly four and a half years ago and has

since integrated those assets into its own operations, we cannot be

certain  that [                                                                    ] will

provide an acquirer with the mix of assets necessary to compete

with CB&I and thus to adequately restore the competition lost

from the acquisition.26
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(Aug. 14, 2002)(Analysis to Aid Public Comment), available at

<http://www.ftc.gov/os/2002/08/mscsoftwareanalysis.htm>.

27 [                                ]

28 See Final Order, ¶ IV.A.

Nonetheless, we take Respondents’ point that [
                                                        ]27  The possibility exists that

the acquirer will already be engaged in some of the lines of

business required to be divested under the Order – or in other

complementary lines of business – and thus may not need to

acquire all assets within the scope of the Order.  We therefore

have included a provision that allows the complementary assets to

be excluded if the acquirer and monitor trustee find them

unnecessary and agree to exclude them.28  This provision should

ensure that the package of assets necessary to restore competition

is not overbroad.

Accordingly,

IT IS ORDERED THAT Respondents’ Motion to modify the

Order to the extent that it seeks to narrow the scope of the

Relevant Business Definition is DENIED; and

IT IS FURTHER ORDERED THAT Respondents’ Motion to

clarify the Order to exclude CB&I’s foreign assets is GRANTED
to the extent it seeks clarification that ¶ I.P. of the Final Order

does not require CB&I to equally divide its foreign assets; and

IT IS FURTHER ORDERED THAT Paragraph III.A of the

Order is modified to provide that “Within ninety (90) days after

the date on which the Order becomes final, CB&I shall reorganize

its Relevant Business into two independent, stand-alone operating

divisions or subsidiaries, respectively New PDM and New CB&I,

each fully, equally, and independently engaged in all aspects of

the Relevant Business except that any foreign assets employed by
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CB&I in the Relevant Business need be allocated to New PDM or

New CB&I only to the extent such assets are necessary to enable

New PDM and New CB&I to engage fully, equally, and

independently in all aspects of the Relevant Business and need

ultimately be divested by CB&I only to the extent such assets are

necessary to enable the acquirer of New PDM or New CB&I to

compete effectively in all aspects of the Relevant Business”; and

IT IS FURTHER ORDERED THAT the monitor trustee

include in his final report to the Commission concerning the sale

of the divested assets a recommendation with respect to whether

any foreign assets, as described in Paragraph III.A, as modified,

should be included in the divested assets in order to accomplish

the purpose of this Order. 
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IN THE MATTER OF

WHITE SANDS HEALTH CARE SYSTEM, L.L.C., 

ORDER REOPENING AND MODIFYING ORDER

Individual respondent, James Laurenza, president of

respondent Dacite, Inc. (“Dacite”), has filed, on May 31, 2005, a

petition to reopen and modify the Order (“Petition”), to eliminate

his obligations under Paragraph VII of the Order.  Paragraph VII

requires him to provide certain information, when that

information is not otherwise provided by respondent White Sands

Health Care System, L.L.C. (“White Sands”) or respondent

Alamogordo Physicians Cooperative, Inc. (“Alamogordo

Physicians”).  Mr. Laurenza’s Petition, filed pursuant to Section

5(b) of the Federal Trade Commission Act, 15 U.S.C. § 45(b), and

Section 2.51 of the Commission’s Rules of Practice and

Procedure, 16 C.F.R. § 2.51, asks the Commission to relieve him

of the obligation to comply with Paragraphs V and VI of the

Order, to the extent that White Sands and Alamogordo Physicians,

respectively, fail to meet their compliance obligations.  These

ongoing obligations would otherwise continue until January 24,

2008, three years from the date the Order became final.  Mr.

Laurenza contends, inter alia, that significant changed

circumstances, to wit the severance of his relationship with White

Sands and Alamogordo Physicians, make him unable to continue

to comply with Paragraph VII of the Order.  Petition at 1.  The

Petition was placed on the public record for thirty days pursuant to

Section 2.51(c) of the Commission’s Rules.  No comments were

received.  For the reasons stated below, the Commission has

determined to grant the Petition.

The Complaint issued with the Order in Docket No. C-4130

alleges that White Sands is a for-profit physician-hospital

organization that consists of a non-profit hospital; Alamogordo

Physicians, an independent practice association; and other non-

physician licensed health care professionals that include certified

registered nurse anesthetists.  (Complaint ¶ 2).  According to the
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Complaint, Mr. Laurenza, as general manager of White Sands,

and through his company Dacite, negotiated with payors on behalf

of White Sands’ nurse anesthetist members and Alamogordo

Physicians’ physician members, although the nurse anesthetist

members were otherwise in competition with each other and the

physician members of Alamogordo Physicians were otherwise in

competition with each other for the provision of health care

services in the Alamogordo area for a fee.  (Complaint ¶ 7). 

Further, White Sands’ physician and nurse anesthetist members

had agreed with each other and with White Sands not to deal

individually, or through any other organization besides White

Sands, with any payor with which White Sands was attempting to

negotiate a contract jointly on behalf of White Sands’ members. 

(Complaint ¶ 20).

The Complaint alleges that Respondents’ actions have had, or

tend to have, the effect of restraining trade unreasonably in the

provision of physician and nurse anesthetist services in the

Alamogordo area, and that the described combination, conspiracy,

acts and practices constitute unfair methods of competition in

violation of Section 5 of the Federal Trade Commission Act, 15

U.S.C. § 45.  (Complaint ¶ 35).  The Order was issued to prevent

respondents from continuing to engage in such anticompetitive

activities.  (Order ¶ II).  The Order further requires a three-year

cooling off period during which respondents Dacite and Laurenza

are prohibited from negotiating on behalf of, or advising,

respondents White Sands, Alamogordo Physicians, or any

provider who participates or has participated in those entities.

(Order ¶ III).  Paragraph IV of the Order requires specified

notification from each respondent prior to entering into any

messenger arrangement with any provider.  Paragraphs V.A

through V.E. specify White Sands’ mailing, termination,

notification, and compliance obligations.  Although White Sands

already has complied with Paragraphs V.A through V.C of the

Order, its compliance obligations under Paragraph IV and

Paragraphs V.D and V.E continue for three years from the date the

Order becomes final, or until January 24, 2008. Paragraphs V.F.

and VI specify, respectively, White Sands’ and Alamogordo
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1   See Supplementary Information, Amendment to 16

CFR 2.51(b), announced August 15, 2001, (“Amendment”).

Physicians’ notification obligations related to corporate changes

that may affect compliance obligations.  These Order

requirements continue until the Order terminates on January 11,

2025.  The remaining paragraphs of the Order relate to obligations

of each respondent and are unaffected by the severance of Mr.

Laurenza’s relationship with White Sands.

At issue is Paragraph VII of the Order, which provides that if

neither Respondent White Sands nor Respondent Alamogordo

Physicians complies with all or any portion of Paragraphs V.A

through V.F of this Order, or if Respondent Alamogordo

Physicians fails to comply with Paragraph VI of this Order, within

sixty (60) days of the times set forth in those paragraphs, then

Respondent Laurenza shall, within thirty (30) days thereafter,

comply with those portions of Paragraphs V.A through V.F and

Paragraph VI of this Order with which Respondent White Sands

or Respondent Alamogordo Physicians did not comply. 

The Petition states that, effective March 31, 2005, the

relationship between Dacite and White Sands was severed so that

Mr. Laurenza no longer will have access to the information

necessary for him to comply with Paragraph VII, should White

Sands or Alamogordo Physicians fail to satisfy any of the

obligations that would trigger the application of that paragraph. 

Petition at 1. 

The Order may be reopened on the grounds set forth in

Section 5(b) of the Federal Trade Commission Act, 15 U.S.C.

§ 45(b), 16 C.F.R. § 2.51(b).   Section 5(b) provides that the

Commission shall reopen an order to consider whether it should

be set aside if the respondent “makes a satisfactory showing that

changed conditions of law or fact” so require.1  A satisfactory

showing sufficient to require reopening is made when a request to

reopen identifies significant changes in circumstances and shows
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2   S. Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1979)

(significant changes or changes causing unfair disadvantage);

Louisiana-Pacific Corp., Docket No. C-2956, Letter to John C.

Hart (June 5, 1986), at 4 (unpublished) ("Hart Letter"). See also

United States v. Louisiana-Pacific Corp., 967 F.2d 1372, 1376-77

(9th Cir. 1992) ("A decision to reopen does not necessarily entail

a decision to modify the Order.  Reopening may occur even where

the petition itself does not plead facts requiring modification."). 

that the changes eliminate the need for the order or make

continued application of it inequitable or harmful to competition.2

Where changed circumstances do not require reopening, Section

5(b) further provides that the Commission may reopen and set

aside an order when it determines that the public interest so

requires.  The public interest standard was not raised in the

Petition, and, in this instance, we do not need to assess the  public

interest standard, because the Commission has determined that

Mr. Laurenza has made the requisite satisfactory showing that

changed conditions of fact require the Order to be reopened and

modified.

Upon consideration of Mr. Laurenza’s Petition and other

information, the Commission has determined that the factual

premise underlying the requirement that Mr. Laurenza comply

with those portions of the Order with which White Sands or

Alamogordo Physicians fail to comply no longer exists.  The

severing of the relationship between Mr. Laurenza and White

Sands substantially changes Mr. Laurenza’s ability to comply with

his continuing obligations regarding White Sands’ and

Alamogordo Physicians’ compliance.

 For these reasons, the Commission finds that changed

conditions of fact warrant reopening and modifying the Order to

set aside Paragraph VII.  This action in no way modifies or affects

the obligations of respondents White Sands or Alamogordo

Physicians.  Accordingly,

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

1177



IT IS ORDERED that this matter be, and it hereby is,

reopened; and

IT IS FURTHER ORDERED that the Commission's Order

issued on January 11, 2005, hereby is, as of the date of issuance of

this Order, modified to set aside Paragraph VII.

Order
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1

For purposes of this Order, Complaint Counsel’s cross-appeal will

be deemed to have been perfected if their initial brief contains

IN THE MATTER OF

EVANSTON NORTHWESTERN HEALTHCARE
CORPORATION

ORDER GRANTING IN PART AND DENYING IN PART
JOINT MOTION FOR EXTENSION OF TIME AND

LENGTH OF APPEAL BRIEFS

Respondent Evanston Northwestern Healthcare Corporation

and Complaint Counsel have filed a Joint Motion for Extension of

Time and Length of Appeal Briefs (October 28, 2005) (hereinafter

“Joint Motion”) requesting that the Commission extend the time

for the filing of briefs on the appeal and the cross-appeal in this

matter, and enlarge the word limits to which the briefs are subject. 

For the reasons discussed below, the Commission grants the

parties’ motion for an extension of time and denies their motion

for an enlargement of the word limits.

1. Enlargement of Time

Chief Administrative Law Judge McGuire filed his Initial

Decision and Order in this matter on October 17, 2005. 

Respondent filed a timely Notice of Appeal on October 26, 2005,

and Complaint Counsel filed a timely Notice of Cross-Appeal on

October 28, 2005.  Pursuant to Commission Rule 3.52(g), 16

C.F.R. § 3.52(g) (2005), Respondent is deemed the Appellant and

Complaint Counsel are deemed the Cross-Appellants/Appellees. 

Because Respondent was served with the Initial Decision on

October 24, 2005, Respondent must currently file its Appeal Brief

on or before November 23, 2005.  Commission Rule 3.52(b), 16

C.F.R. § 3.52 (b).  If service of that and subsequent briefs is

effected on the opposing parties on the date on which each brief is

due, and if Complaint Counsel perfect their cross-appeal,1 then
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FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

1179



their “arguments as to any issues [Complaint Counsel] is raising

on cross-appeal . . .”  Commission Rule 3.52(c), 16 C.F.R.

§ 3.52(c).

Complaint Counsel’s Answering and Cross-Appeal Brief would

be due on or before December 27, 2005; Respondent’s Reply and

Answering Brief would be due on or before January 26, 2006; and

Complaint Counsel’s Rebuttal Brief would be due on or before

February 6, 2006.

The time periods prescribed by the Commission Rules of

Practice ordinarily should afford parties to Commission

proceedings sufficient time to file pleadings and briefs of

sufficient quality and detail to aid in the preparation of

Commission opinions and orders.  The proximity of the current

briefing schedule to the Thanksgiving, Christmas, Chanukkah,

and New Year’s holidays, however, may interfere with that

process.  Accordingly, the Commission grants the portion of the

Joint Motion requesting an extension of time within which to file

the appellate briefs in this matter.

2. Enlargement of Word Count Limits

As the Commission has previously stated, the prescribed word

limits should afford parties to Commission proceedings sufficient

space to file pleadings and briefs of sufficient quality and detail to

aid in the preparation of Commission opinions and orders. See,

e.g., In the Matter of North Texas Specialty Physicians, Docket

No. 9312, Order Denying Motion for Extension of Word Count

Limits (December 21, 2004).  Commission Rule 3.52(k), 16

C.F.R. § 3.52(k), expressly provides that “[e]xtensions of word

count limitations are disfavored, and will only be granted where a

party can make a strong showing that undue prejudice would

result from complying with the existing limit.”  In support of their

motion, the parties simply state that an extension of the word

counts is warranted because of the “lengthy trial record and

complex underlying issues,” and because of the size of some of

Order
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the prior pleadings and Judge McGuire’s decision.  Joint Motion

at 3-4.  These facts, offered without any elaboration as to the

nature of the complexity of the issues, do not by themselves

constitute the necessary strong showing to warrant extending the

word count limitations.  Therefore, the Commission denies the

portion of the Joint Motion requesting an enlargement of the word

limits prescribed by Commission Rule 3.52, 16 C.F.R. § 3.52.

Accordingly,

IT IS ORDERED THAT (1) Respondent shall file its Appeal

Brief on or before December 16, 2005, and (2) the appeal of

Respondent shall be deemed perfected “by the timely filing of an

appeal brief,” for purposes of Commission Rule 3.51(a), 16 C.F.R.

§ 3.51(a), if Respondent files its Appeal Brief by that date.

Respondent’s Appeal Brief shall not exceed 18,750 words in

length.;

IT IS FURTHER ORDERED THAT (1) Complaint Counsel

shall file their Answering and Cross-Appeal Brief on or before

February 3, 2006, and (2) Complaint Counsel’s cross-appeal shall

be deemed perfected “by the timely filing of an appeal brief” if

Complaint Counsel file their Answering and Cross-Appeal Brief by

that date, whether or not Respondent has previously perfected its

appeal.  Complaint Counsel’s Answering and Cross-Appeal Brief

shall not exceed 26,250 words in length.;

IT IS FURTHER ORDERED THAT Respondent shall file its

Reply and Answering Brief on or before March 15, 2006. 

Respondent’s Reply and Answering Brief shall not exceed 18,750

words in length.;

IT IS FURTHER ORDERED THAT Complaint Counsel shall

file their Rebuttal Brief on or before April 5, 2006.  Complaint

Counsel’s Rebuttal Brief shall not exceed 11,250 words in length.;

and

IT IS FURTHER ORDERED THAT all of the foregoing
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Briefs shall in all other respects conform to the requirements of

Commission Rule 3.52, 16 C.F.R. § 3.52.

Order
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IN THE MATTER OF

EVANSTON NORTHWESTERN HEALTHCARE
CORPORATION

ORDER GRANTING EXPEDITED MOTION AND
PERMITTING ENLARGEMENT OF LENGTHS OF

APPEAL BRIEFS

Respondent Evanston Northwestern Healthcare, Inc. has filed

an Expedited Motion for Extension of Length of Initial Appeal

Brief (“Expedited Motion”), requesting leave to file an opening

brief not to exceed 24,000 words in length.  This amount is a 28

percent increase over the 18,750 word limitation prescribed by

Commission Rule 3.52(b)(2).  For the reasons set forth below, the

Commission grants the Expedited Motion, and also enlarges by

the same percentage amount the word limitations for the other

three briefs that may be filed by the parties in this appeal.

This is the second motion for an extension of the word

limitations filed by Respondent.  By Order dated November 18,

2005, the Commission denied the portion of a previous Joint

Motion filed by Respondent and Complaint Counsel that

requested that the Commission enlarge the word limitations for all

of the briefs by 60 percent.  Commission Rule 3.52(k) expressly

provides that “[e]xtensions of word count limitations are

disfavored, and will only be granted where a party can make a

strong showing that undue prejudice would result from complying

with the existing limit.”  In their Joint Motion, however, the

parties based their request to extend the word limitations only on

their assertions that the case involved “complex underlying

issues” and on the length of the trial record, the prior pleadings,

and the Initial Decision.  Joint Motion at 3-4.  The Commission

denied the parties’ request because “[t]hese facts, offered without

any elaboration as to the nature of the complexity of the issues,

[did] not by themselves constitute the necessary strong showing to

warrant extending the word count limitation.”  November 18

Order at 2.  Many of the Commission’s matters involve complex
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1 Respondent advises that Complaint Counsel takes no

position on the relief requested in Respondent’s motion. 

Expedited Motion at 2.

issues and large records.  To make the showing required by

Commission Rule 3.52(k), a party must, at minimum, state with

specificity the reasons for the request for the extension, including

the precise issues to be covered in the briefs, and why those issues

cannot be adequately briefed in the specified word limitations. 

Otherwise, any party could seek an extension to the Commission’s

word limitations for briefs simply by making a general assertion

about the complexity of the issues in the case at issue.

Respondent’s Expedited Motion states that if it is bound in its

Appeal Brief to the 18,750 word limitation prescribed by

Commission Rule 3.52(b)(2), it will have to omit “important

arguments necessary for its defense and will so limit its discussion

of other complex, nuanced and novel issues raised on this appeal

as to interfere with their clarity and completeness.”  Expedited

Motion at 2.  Respondent contends that these arguments and

issues include (1) whether the merger at issue produced

“substantial, verified pro-competitive effects arising from

improved quality of care,” and if so, whether any such

improvements were merger specific; (2) whether the merger

produced improvements “in other areas;” (3) whether, and if so to

what extent, the merger affected prices, as reflected in “complex

pricing analyses and internal documentary evidence;” (4) the

contours of relevant markets, and the manner in which they should

be defined; and (5) whether, and if so to what extent, the merger

produced unilateral anticompetitive effects.  Expedited Motion at

5-7.1

The Commission expresses no opinion as to the substantive

relevance or merit of any of the arguments or issues identified by

Respondent with respect to the ultimate resolution of

Respondent’s appeal.  The Commission has determined, however,

that Respondent’s contentions about the complexity of the issues
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2 See In the Matter of Rambus, Incorporated, Docket No.

9302, Order Granting Extensions of Time To File Appellate

Briefs and Increases in Word Count Limits (March 18, 2005), at 2.

3 For purposes of this Order, Complaint Counsel’s Cross-

Appeal will be deemed to have been perfected if its Answering

and Cross-Appeal Brief contains “its arguments as to any issues

[Complaint Counsel] is raising on cross-appeal . . .”  Commission

Rule 3.52(c), 16 C.F.R. § 3.52(c).  If Complaint Counsel do not

perfect their cross-appeal, then their Answering Brief shall not

exceed 24,000 words in length. Id.

before the Commission, combined with the substantial size of the

record in this matter, are sufficiently specific and well-founded to

warrant extending the word limitation for Respondent’s opening

brief by the requested 28 percent amount.2  Therefore, the

Commission grants the Expedited Motion, and also enlarges by

the same percentage amount the word limitations for the other

three briefs that may be filed by the parties in this appeal.

Accordingly,

IT IS ORDERED THAT Respondent’s Appeal Brief shall not

exceed 24,000 words in length.;

IT IS FURTHER ORDERED THAT if Complaint Counsel

perfects its Cross-Appeal, Complaint Counsel’s Answering and

Cross-Appeal Brief shall not exceed 33,600 words in length;3

IT IS FURTHER ORDERED THAT Respondent’s Reply and

Answering Brief shall not exceed 24,000 words in length.;

IT IS FURTHER ORDERED THAT Complaint Counsel’s

Rebuttal Brief shall not exceed 14,400 words in length.; and

IT IS FURTHER ORDERED THAT all of the foregoing

Briefs shall in all other respects conform to the requirements of

Commission Rule 3.52, 16 C.F.R. § 3.52.

Order
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1 It is our understanding that your request is prompted by the

May 2004 decision granting partial summary judgment in Hijar v.

SCI Texas Funeral Services, Inc., No. 2002-740, Order Granting

Plaintiff’s Motion for Partial Summary Judgment and Establishing

Issues Under Rule 166a(e), T.R.C.P. and Denying Defendants’

Second Motion for Summary Judgment (County Court at Law No.

3, El Paso, May 21, 2004), in which the court held that the

defendant violated the cash advance disclosure provision of the

Funeral Rule by failing to disclose each fee charged to the plaintiff

for the cost of advancing funds on behalf of the plaintiff for goods

and services purchased from third parties and resold to plaintiff. 

The Court in Hijar based its holding on an interpretation of the

term “cash advance item” that would include the following items,

when purchased from a third party and resold to persons arranging

funerals:  “direct cremation; immediate burial; forwarding

remains; receiving remains; embalming; refrigeration; other

preparation; transportation; casket/cremation casket; alternative

container; outside enclosure; clothing/shroud; memorial booklet;

service folders/prayer cards; acknowledgment cards; flowers;

The Honorable Dan Flynn

Texas State Representative

House District 2

P.O. Box 2910

Austin, TX 78768-2910

Dear Representative Flynn:

This responds to your letter dated April 12, 2005, in which you

request a Commission opinion on the lawful construction of the

term “cash advance item” as used in the FTC’s Funeral Rule, 16

C.F.R. § 453.1(b) (“the Funeral Rule” or “the Rule”). 

Specifically, you question whether a Texas trial court is correct in

ruling that “all goods or services purchased from a third-party

vendor, even though not included on the contract, are ‘cash

advances’” under the Funeral Rule.1  Correct interpretation of the

Commission Advisory Opinion
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shipping container; crematory services; crucifix; escorts; certified

copies; public transportation; outside funeral director’s expense;

vault installation; clergy/religious facility; musicians or singers;

hairdressing; and permits.”

2 The Commission promulgated the original Funeral Rule on

September 24, 1982, making it fully effective on April 30, 1984. 

47 Fed. Reg. 42260 (Sept. 24, 1982).  The Commission amended

the Rule in 1994, following a lengthy review proceeding, and that

1994 amended Rule continues to be in effect.  59 Fed. Reg. 1592

(Jan. 11, 1994).  All references to “the Funeral Rule” or “the

Rule” are to the 1994 amended Rule, currently in effect. 

References to the 1982 Rule are to “the original Rule.”

term “cash advance item” is important because it determines the

breadth and impact of certain substantive provisions of the

Funeral Rule that employ that term.

The Commission believes that the court is incorrect in ruling

that all goods or services purchased from a third-party vendor are

cash advance items.  This interpretation sweeps far too broadly,

potentially bringing within its scope every component good or

service that comprise a funeral.  This was not and is not the

Commission’s intention in the “cash advance” provisions of the

Rule.  In our opinion, the term “cash advance item” in the Rule

applies only to those items that the funeral provider represents

expressly to be “cash advance items” or represents by implication

to be procured on behalf of a particular customer and provided to

that customer at the same price the funeral provider paid for them. 

This conclusion is based on the analysis set forth below.

Analysis

The Funeral Rule2 defines the term “cash advance item” as

follows:

[a]ny item of service or merchandise described to a

Commission Advisory Opinion
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3 Also, the statement of goods and services that the funeral

provider must give to the customer at the conclusion of the

discussion of funeral arrangements must itemize any cash advance

items that are part of the agreed-upon funeral arrangements, and

must state the price, or if not known, the estimated price, of those

items.  The Rule states:  “(These prices must be given to the

extent then known or reasonably ascertainable.  If the prices are

not known or reasonably ascertainable, a good faith estimate shall

purchaser as a “cash advance,” “accommodation,” “cash

disbursement,” or similar term.  A cash advance item is also

any item obtained from a third party and paid for by the

funeral provider on the purchaser’s behalf.  Cash advance

items may include, but are not limited to: cemetery or

crematory services; pallbearers; public transportation; clergy

honoraria; flowers; musicians or singers; nurses; obituary

notices; gratuities; and, death certificates.  16 C.F.R.

§ 453.1(b).

The first sentence of this definition quite clearly states that any

item a funeral provider describes expressly using the words “cash

advance” item (or similar words or phrases) is, in fact, a cash

advance item for purposes of the Funeral Rule.  The second

sentence broadens the definition to cover situations when a funeral

provider purports to act “on behalf” of a particular customer, more

as that customer’s procurement agent rather than as a retailer

serving the general public.  The third sentence merely provides an

illustrative list of the various types of goods or services that

funeral providers typically may treat as cash advance items. 

Certain substantive provisions in the Funeral Rule employ the

defined term “cash advance item.”  Specifically, §§ 453.3(f)(1)(ii)

and 453.3(f)(2) require a funeral provider who is charging a

customer more for a cash advance item than the funeral director

paid for it to disclose that material fact (i.e., the existence of a

mark-up, but not the amount) to the customer on the statement of

funeral goods and services selected by the customer.3

Commission Advisory Opinion
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be given and a written statement of the actual charges shall be

provided before the final bill is paid.)”  16 C.F.R.

§ 453.2(b)(5)(i)(B).

4 This mark-up was achieved both directly and indirectly.  As

noted in the Final Staff Report, “[s]ometimes, [the mark-up] has

been accomplished by simply inflating the amount of the charge

on the customer’s bill.  In other instances, the same effect has

been achieved by the funeral home securing some form of

kickback or rebate from the supplier of the cash advance item

after charging the customer the full price.”  Final Staff Report

(June 1978) at 249.  Marking up cash advance items was not an

uncommon practice.  The Commission noted, in adopting the

original Rule, that “the evidence demonstrates that many

individual funeral providers do charge mark-ups for cash

advances.  In a 1976 survey of California funeral directors, 12% of

the 291 respondents admitted charging ‘in excess of the amount

actually advanced for any items of service labeled as ‘cash

advances’ or ‘accommodation items.’  [The National Funeral

Directors Association’s] annual survey of funeral homes indicates

that, on a national level, funeral homes are receiving a 5% mark-

up on cash advance items. . . .”  47 Fed. Reg. 42279 (Sept. 24,

1982).

 The Commission included these “cash advance” disclosure

provisions in the Rule to address a practice in the marketplace that

the Commission had identified as being harmful to consumers. 

Specifically, some funeral providers misrepresented that they

would obtain goods or services for their customers at cost, when

in fact these funeral providers profited by marking up the price of

the items.4  The Final Staff Report on the original Funeral Rule,

which is part of the rulemaking record on which the Commission

relied in adopting the Rule, succinctly describes the problem:

Cash advance charges are completely separate from, and

additional to, the funeral director’s own charges.  They

usually appear on the funeral bill under such headings as

Commission Advisory Opinion
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5 Final Staff Report (June 1978) at 249.

6 47 Fed. Reg. 42278-42279 (Sept. 24, 1982).

“accommodations,” “cash disbursements,” and “cash

advanced for your convenience.”  This terminology clearly

indicates the basic conception, both by the funeral home and

the consumer; that is, that the family is simply reimbursing

the funeral director for cash outlays.  The traditional use of

such terms, as well as the obvious fact that these items are

being provided by the third party, create the expectation that

the amount billed is the same as that paid or owed. . . .  Our

investigation revealed, however that some funeral homes

have generated extra revenues by charging their customers

more for cash advance items than the funeral home actually

paid out.5

Based on the record evidence of this problem, as summarized and

analyzed in the Final Staff Report, the Commission adopted

§ 453.3(f) to remedy it.  As noted in the Statement of Basis and

Purpose issued by the Commission when it adopted the original

Rule, § 453.3(f) is intended to prevent consumers from being led

to believe, incorrectly, that the cost to the consumer for a

particular item is the same as the cost to the funeral provider:

[C]onsumers believe that items labeled “cash advances” . . .

are being provided at cost.  There is an implicit

representation that the cash advance transaction involves

merely a forwarding of cash by the funeral provider and a

subsequent dollar-for-dollar reimbursement by the consumer

. . . .  The use of this term in connection with items such as

flowers, obituary notices, etc., which the consumers could

easily obtain from a third party, creates the expectation that

the amount billed the consumer is the same as the amount

paid by the funeral provider.  Given this expectation, the

failure to disclose the existence of a mark-up is a deceptive

practice.6
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7 16 C.F.R § 453.3(f)(2).  The Rule also specifically prohibits

this type of affirmative misrepresentation. 16 C.F.R

§ 453.3(f)(1)(i). 

8 Under the “fencing-in” doctrine, the FTC may frame a

remedy which extends beyond the precise illegal conduct found. 

Bristol-Myers Co. v. FTC, 738 F.2d 554, 561 (2d Cir. 1984).

The Commission found that, in describing a particular item to a

customer, a funeral provider’s express use of the term “cash

advance item” (or alternative formulations such as

“accommodation” or  “cash disbursement”) implies that the cost

to the customer for that item is the same as the cost to the funeral

provider.  Thus, in cases where a funeral provider describes an

item in this manner, yet charges the customer more for it than the

funeral provider paid for it, the Commission requires a corrective

disclosure to prevent the customer from being deceived.

Specifically, in such a circumstance, the Funeral Rule requires

that the following disclosure be placed on the statement of funeral

goods and services selected:  “We charge you for our services in

obtaining: (specify cash advance items).”7  This is the scenario

addressed by the first sentence in the “cash advance item”

definition.

The second sentence of the definition, indicating that “[a] cash

advance item is also any item obtained from a third party and paid

for by the funeral provider on the purchaser’s behalf,” is in the

nature of a “fencing-in” provision.8  The Commission’s intention

in including this sentence is to bring within the ambit of § 453.3(f)

any situation where a funeral provider might, without using the

specific term “cash advance,” offer to obtain an item for a

particular customer that the customer could obtain on her own –

purporting to act “on behalf” of that customer, more as that

customer’s procurement agent than as a retailer serving the

general public.  Specifically, the purpose of this fencing-in aspect

of the definition is to deter the less scrupulous funeral provider

from evading the Rule by eschewing express description of an
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9 As the Commission noted in the Statement of Basis and

Purpose for the original Rule, “The Commission does not suggest

that it is improper for funeral providers to profit on items obtained

from third parties.  It is clear that it is wholly proper for providers

to do so.”  47 Fed. Reg. 42278 (Sept. 24, 1982).

item as a “cash advance item” (or alternative formulations), yet

nevertheless conveying to a customer acting reasonably under the

circumstances that obtaining the item involves merely a

forwarding of cash by the funeral provider and a subsequent

dollar-for-dollar reimbursement by the customer.  The

Commission’s intention, in sum, is that this part of the “cash

advance item” definition function to foreclose funeral providers

from attempting to sidestep the strict letter of the Rule by using

implied misrepresentations rather than express ones. 

In the absence of either the funeral provider’s express

representation that an item is a “cash advance item” or implied

representations that the item is procured for a particular customer

at the funeral provider’s cost, a consumer, acting reasonably under

the circumstances, would not believe that the amount he or she is

billed for an item is the same as the amount the funeral provider

pays its supplier.  Indeed, such a belief would be contrary to a

reasonable consumer’s most elementary experience in the

everyday marketplace.  In these circumstances, the funeral

provider is generally acting like any retailer who purchases goods

or services from third parties for resale to consumers.

The Commission believes that reasonable consumers generally

understand that the price charged by a retail seller – including

funeral providers – includes profit.9  Thus, the corrective

disclosure about cash advance items that § 435.3(f)(2) requires is

unnecessary when the funeral provider does not mislead the

customer through either express representations that the item is a

“cash advance item” (or alternative formulations), or implied

representations that the customer is paying no more for an item

than the amount the funeral provider paid for it. 

Commission Advisory Opinion

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

                           1192



10 Funeral providers must “[i]nclude on the [general] price list,

in any order, the retail prices (expressed either as the flat fee, or as

the price per hour, mile or other unit of computation) and the

other information specified below for at least each of the

following items, if offered for sale . . . .”  The rule then lists: 

forwarding of remains to or receiving remains from another

funeral home; direct cremation; immediate burial; transferring

remains to the provider’s premises; embalming and other

preparation of the body; use of the provider’s facilities and staff

for viewing, for a funeral ceremony, or for a memorial service; use

of the provider’s equipment and staff for a graveside service; the

use of the provider’s hearse or limousine; and the provider’s basic

services fee.  16 C.F.R. § 453.2(b)(4).  (Emphasis supplied.)

11 “The funeral provider must offer the [casket price] list upon

beginning discussion of, but in any event before showing caskets. 

The list must contain at least the retail prices of all caskets and

alternative containers offered which do not require special

ordering, enough information to identify each, and the effective

date for the price list.”  16 C.F.R. § 453.2(b)(2)(i). (Emphasis

supplied.)

12 Section 453.2(b)(4)(i)(C) of the Rule sets forth the

minimum information that must be included on a funeral

provider’s general price list.  These items include:  caskets; outer

burial containers; forwarding of remains to or receiving remains

from another funeral home; direct cremation; immediate burial;

It is worth noting that the text and structure of the Rule overall

reflect the fundamental distinction between cash advance items

and non-cash advance items.  For items that are typically non-cash

advance items, the Rule requires disclosure of the retail price of

specified goods and services offered for sale by a funeral

provider.10  An obvious example is the Rule’s treatment of

caskets, for which it requires a separate price list containing only

the funeral provider’s retail price.11   Therefore, items that must

appear on a funeral provider’s price list12 would not trigger

Commission Advisory Opinion

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

1193



transferring remains to the provider’s premises; embalming and

other preparation of the body; use of the provider’s facilities and

staff for viewing, for a funeral ceremony, or for a memorial

service; use of the provider’s equipment and staff for a graveside

service; the use of the provider’s hearse or limousine; and the

provider’s basic services fee.

the cash advance disclosures unless the funeral provider expressly

represents the items as “cash advance items” (or alternative

formulations) or represents by implication that items can be

procured on behalf of the particular customer and provided at the

same price the funeral provider paid for them.

Accordingly, the Commission wishes to be clear that the term

“cash advance item” does not apply to every good or service that a

funeral provider obtains from a third party.  This overbroad

interpretation, which potentially brings within its scope every

component good or service of a funeral, does not comport with the

Commission’s intention in promulgating the “cash advance”

provisions of the Rule.  Rather, based on a review of the original

Rule and the rulemaking record, the Commission finds that the

term “cash advance item” in the Rule applies only to those items

that the funeral provider represents expressly to be “cash advance

items” or represents by implication to be procured on behalf of a

particular customer and provided to that customer at the same

price the funeral provider paid for them.
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1 This letter decision is being delivered by facsimile and

express mail.  The facsimile copy is being provided as a courtesy.

Computation of the time for appeal should be calculated from the

date you receive the original by express mail.

Re: Petition to Quash Civil Investigative Demand, File No.

051-0131

July 15, 2005

Dear Mr. Schildkraut:

This letter advises you of the disposition of the Petition to

Quash Civil Investigative Demand (“Petition to Quash”) served

on Aloha Petroleum, Ltd. (hereinafter “Petitioner” or “Aloha”) in

conjunction with an investigation by the Federal Trade

Commission (hereinafter “FTC” or “Commission”) of a proposed

transaction between Aloha and Trustreet Properties, Inc.

(“Trustreet”).   The Petition to Quash is denied for the reasons

hereinafter stated.  The new date for Petitioner to comply with the

Civil Investigative Demand (“CID”) is July 18, 2005. 

This ruling was made by Commissioner Pamela Jones Harbour,

acting as the Commission’s delegate. See 16 C.F.R. §  2.7(d)(4). 

Petitioner has the right to request review of this matter by the full

Commission.  Such a request must be filed with the Secretary of

the Commission within three days after service of this letter.1  The

filing of such a request for review does not, however, stay the time

for compliance established herein.  16. C.F.R. § 2.7(f).

I. Background and Summary

On June 29, 2005, the Commission issued a CID to Petitioner

in connection with the Commission’s investigation.  Petitioner

received the CID on July 5, 2005.  The original return date, July 6,

2005, was extended by letter dated July 8, 2005 until July 13, 
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2 Even if the Commission were to treat this cryptic statement

as an assertion that compliance was too burdensome, Petitioner

has failed to carry its burden of demonstrating such

unreasonableness. See Federal Trade Commission v. Rockefeller,

591 F.2d 182, 190 (2nd Cir. 1979); and National Claims Service,

Inc., 1998 FTC Lexis 192, *8 (FTC 1998).

3 This argument is based on a misperception on the part of

Aloha regarding Commission procedures.  As a courtesy,

Commission Staff typically advises subjects of investigation of

the bases upon which Staff will be recommending any

2005.  After conferring with counsel for the Commission in

accordance with the provisions of 16 C.F.R. § 2.7(d)(2), the

Petition to Quash was timely filed on July 13, 2005.

The investigation involves a proposed purchase of assets by

Aloha from Trustreet.  Since the transaction is below the reporting

thresholds established by 15 U.S.C. § 18a, the Commission’s

investigation has been conducted through both voluntary and

compulsory requests for information.

The two-page Petition to Quash raises two issues.  First, Aloha

claims that the information sought is irrelevant to the

Commission’s deliberative process because Staff

recommendation’s already have been made to the Commission

and because Commission Staff would not have adequate time to

evaluate the information prior to the Commissioners taking any

action concerning the transaction.  Related to this point, Aloha

asserts that the CID provided an inadequate response time and that

“it typically takes months to respond” to the type of information

request posed by the CID.  Petition at 1.2  Second, Aloha claims

that production of its own records to the Commission at this time

would be unfair to it because the timing of the transaction is such

that a Commission decision to challenge the transaction would

have to be made before Aloha could “respond to any new issues

raised by Staff’s analysis of the CID.”3  Petition at 2.
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enforcement action that might be authorized by a vote of the

Commissioners.  After receiving that advice from Staff, meetings

with the parties may be scheduled with individual Commissioners

to provide an opportunity for the subjects of the investigation to

present reasons why the Commissioners should not adopt a

particular Staff enforcement recommendation with which they

disagree.  The timing of this transaction is such that production of

materials on July 18th will not provide enough time for either

additional Staff discussions or Commissioner meetings before the

time that the Commission must make a decision on whether it

should seek to enjoin the consummation of this transaction.  No

legally cognizable right of Aloha would be adversely affected if

such additional consultation cannot occur here.  Further, the

timing constraints here are not of the Commission’s making.  The

dates by which Aloha and Trustreet have advised the Commission

that this transaction must close are solely within the control of one

or the other of them.  If the transaction parties desire the

Commission to have additional time for consultation, it is a

problem uniquely within their hands to resolve.

4 It also must be within an agency’s authority to conduct an

investigation and to issue a CID.  In this merger, the

Commission’s authority neither is nor could be challenged.

II. Analysis

When reviewed by a federal court, a CID must be enforced so

long as the information sought is: (1)  reasonably relevant, i.e., not

plainly incompetent or irrelevant to any lawful purpose of the

agency; and (2) not unduly burdensome to produce. FTC v.

Invention Submission Corp., 965 F.2d 1086, 1089 (D.C. Cir.

1992). See also Office of Thrift Supervision v. Vinson & Elkins,

124 F.3d 1304, 107 (D.C. Cir. 1997).4  Though the Commission is

not a federal court, the standard by which the courts would

evaluate the Commission’s decision is the appropriate standard for

the evaluation of the Petition to Quash.
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Notably, the Petition does not assert that the information

sought by the CID is not relevant to the transaction.  Indeed, such

an assertion would be impossible since the CID directly addresses

issues concerning the transaction.  For this reason alone, under the

standard enunciated in Invention Submission, the Petition must be

denied.

Attempting to sidestep the critical (but fatal) relevance issue,

Aloha, in effect, claims that it should be excused from responding

to the CID because the Commission already has sufficient

information to make its decision whether to challenge the

transaction.  It is not, however, within Aloha’s purview to make

this determination.  Indeed, a similar argument was rejected in

EEOC v. Med-National, Inc., 186 F.R.D. 609, 618 (D. Hawaii

1999).  In Med-National, the petitioner asserted that it should not

be required to respond to an administrative subpoena because the

EEOC already had sufficient evidence to resolve the merits of the

related claim.  Citing University of Pennsylvania v. EEOC, 493

U.S. 182, 191 (1990), the district court held that the only germane

issue as to whether it should enforce the EEOC’s  administrative

subpoena was whether the information sought was relevant to the

EEOC’s investigation.  The court was not to make an evaluation

of whether the agency, without the information sought by the

administrative subpoena, already had sufficient evidence to

determine if the issue being investigated was well-founded.

Beyond these issues, and without waiving the Commission’s

deliberative process privilege, assuming arguendo that: (1) Staff’s

recommendations have been made to the Commission; and (2)

that these recommendations were unanimous in their conclusions,

the information sought in the CIDs would still be relevant to the

Commission’s deliberative process.  Most simply stated, the

Commission does not merely “rubber stamp” Staff’s

recommendations.  Up until the moment that the Commissioners

formally vote, each individual Commissioner has both the right

and obligation to deliberate upon all relevant information that is

legitimately available to her or him before voting as to whether

the transaction does or is likely to violate any statute enforced by
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5 16 C.F.R. §  2.7(e).

6 Petitioner is urged, but not required, to respond to the

Subpoena on a rolling basis.

the Commission.  Moreover, Commissioners are fully capable of

evaluating such evidence directly, without the need for Staff

intercession.

III. Conclusion and Order

For all the foregoing reasons, IT IS ORDERED THAT the

Petition to Quash should be, and it hereby is, DENIED.  Pursuant

to Rule 2.7(e),5 the new date for Petitioner to comply with the

subject Subpoena and CID, as amended herein, is July 18, 2005.6
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1 This letter decision is being delivered by facsimile

and express mail.  The facsimile copy is being provided as a

courtesy.  Computation of the time for appeal is to be calculated

from the date you received the original by express mail.

Re: Petition to Limit or Quash, File No. 032-3237

October 13, 2005

Dear Mr. Seiger:

This letter advises you of the disposition of the Petition to

Limit or Quash (hereinafter “Petition”) filed by Garden of Life,

Inc. (hereinafter “Petitioner”) in conjunction with an investigation

by the Federal Trade Commission (hereinafter “FTC” or

“Commission”).  The Petition appears to be moot.

This ruling was made by Commissioner Pamela Jones Harbour,

acting as the Commission’s delegate. See 16 C.F.R. §  2.7(d)(4). 

Petitioner has the right to request review of this matter by the full

Commission.  Such a request must be filed with the Secretary of

the Commission within three days after service of this letter.1

The Petition was timely filed on March 25, 2004.  At that time,

the Commission had reason to believe that Petitioner intended to

comply with the terms of the Civil Investigative Demand in

accordance with a schedule being negotiated with Staff.  A ruling

on the Petition was, therefore, held in abeyance.  The Commission

now has reason to believe that Petitioner and Staff did negotiate a

satisfactory schedule for compliance and that production has been

completed.  Those developments have mooted the Petition. 

Accordingly,

IT IS ORDERED THAT the Petition to Limit or Quash filed

by Petitioner should be, and it hereby is, DENIED on the grounds

that it is MOOT.
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1 Ashley Industries, LLC, Ashley Industries, LP, and

Ashley Industries GP, LLC will be referred to herein as “the

Ashley entities.”  The Ashley entities and Steve Wingard will be

referred to herein as “Movants.”

2 This letter decision is being delivered by facsimile

and express mail.  The facsimile copy is being provided as a

courtesy.  Computation of the time for appeal, therefore, should be

calculated from the date you received the original by express mail.

Re: Motion to Quash Civil Investigative Demands (“Motion to

Quash”) Filed by Steve Wingard, Ashley Industries, LLC,

Ashley Industries, LP, and Ashley Industries GP, LLC,

File No. 042-31271

October 13, 2005

Dear Mr. Zachry:

This letter advises you of the disposition of the Movants’

Motion to Quash Civil Investigative Demands (“CIDs”) for

written interrogatories, documentary materials, and oral testimony

in conjunction with an investigation by the Federal Trade

Commission (hereinafter “FTC” or “Commission”).  The Motion

is denied in part and granted in part for the reasons hereinafter

stated.  Pursuant to 16 C.F.R. § 2.7(e), the new date for Steve

Wingard to comply with the document production CID and for the

Ashley entities to comply with the CIDs for document production

and interrogatory answers is October 27, 2005, and the new date

for Steve Wingard to comply with the CID for oral testimony is

November 10, 2005.

This ruling was made by Commissioner Pamela Jones Harbour,

acting as the Commission’s delegate. See 16 C.F.R. §  2.7(d)(4). 

Petitioner has the right to request review of this matter by the full

Commission.  Such a request must be filed with the Secretary of

the Commission within three days after service of this letter.2
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3 Five separate CIDs are involved in this matter. 

Three were issued to Steve Wingard – one for testimony, one for

interrogatory answers and one for document production.  Two

were issued to the Ashley entities – one for interrogatory answers

and one for document production.

I. Background and Summary

The CIDs3 were issued on June 30, 2005 – production of

interrogatory answers and documents was required by July 25,

2005 and the investigational hearing was scheduled for August 8,

2005. On July 18, 2005 counsel for Movants spoke with Staff as

required by Commission Rule § 2.7(d)(2), 16 C.F.R. § 2.7(d)(2). 

In particular, Staff were advised that Movants would only comply

with the CIDs if Steve Wingard were granted immunity from

prosecution.  Staff advised Movants that the FTC had neither the

authority to prosecute criminal claims nor the power to grant

immunity from prosecution.  On July 20, 2005, the Motion to

Quash was filed.

II. Movants Are Only Entitled To Relief With Regard to
One of the CIDs.

The factual basis for this Motion is the unsupported assertion

of counsel that “Steve Wingard has always operated [the Ashley

entities] as a sole proprietorship.”  Motion at 1.  The Motion is not

accompanied by any affidavits or other materials under oath.  In

substance, Movants claim that they are entitled to relief from the

commandment of the CIDs because the business records of the

Ashley entities “could be used against [Steve Wingard] in a future

criminal proceeding.”  Motion at 2.  Accordingly, it is claimed

that the production of evidence required by the CIDs would

violate Steve Wingard’s Constitutional rights against self-

incrimination secured by the Fifth Amendment.  These claims,

except those made by Steve Wingard with respect to the CID

directing him to respond to interrogatories, are without merit.

Response to Petition

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

                           1202



4 On April 12, 2002, Ashley Industries GP, LLC

filed Articles of Organization with the Corporations Section of the

Office of the Secretary of State of the State of Texas establishing

itself as a Texas limited liability company.  Article Four on the

first page of that document names Steve Wingard as the

company’s initial registered agent.  Article Five, beginning on the

first page of that document, states that the company will be

managed by its “members” and names Steve Wingard as its initial

member.  On that same date, Steve Wingard, “President and Sole

Member” of Ashley Industries, LP filed its “Certificate of Limited

Partnership” with the Corporations Section of the Office of

Secretary of State of the State of Texas.  On September 24, 2003,

Steve Wingard filed a “Texas Franchise Tax Public Information

Report” with the Texas Secretary of State on behalf of Ashley

Industries LLC in which Steve Wingard was listed as the

President, a Director, and the Registered Agent of that company.

A. The Ashley entities have provided no factual basis for
their claims under the Fifth Amendment.

An individual is protected from the compelled provision of

incriminating testimony by the Fifth Amendment under many

circumstances.  However, the Movants have demonstrated no

factual support for their claim that such protection is available to

the Ashley entities.  In the first place, the privilege against

compelled incriminating testimony does not extend to

corporations or other collective entities. Braswell v. United

States, 487 U.S. 99 (1988); and Bellis v. United States, 417 U.S.

85, 88-90 (1974).  Public records of the State of Texas show that

the Ashley entities are corporations or other collective entities

within the meaning of the law.4  As such, the Ashley entities have

no rights against self-incrimination to assert. Braswell, 487 U.S.

at 102.  Additionally, the contents of the business records of the

Ashley entities are not privileged. Id.  Finally, service of the CIDs

on the Ashley entities to respond to interrogatories and to produce

documents also imposed on them the obligation to “find the

means by which to comply because no Fifth Amendment defense
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5 Movants claim an entitlement to be treated as sole

proprietorships based on the assertion that “Steve Wingard has

always operated Ashley Industries as a sole proprietorship.” 

Motion at 1 & 4.  It is unclear whether this assertion is intended to

be a subtle distinction between a company “being” a sole

proprietorship as opposed to a company being “operated” as a sole

proprietorship.  The claim fails nevertheless because Movants cite

no authority upholding this apparent distinction nor do they

provide any factual basis for either the fact of being sole

proprietorships or for the fact that the companies are being

operated as sole proprietorships.  Further, even if the Ashley

entities were sole proprietorships, Movants have not provided an

adequate factual basis for quashing the CIDs issued to them. See,

e.g., Shapiro v. United States, 335 U.S. 1, 18 (1948) (holding that

“required records” cannot be treated as private papers subject to

the privilege).

is available to it.” Id. at 116 (quoting In re Sealed Case, 832 F.2d

1268, 1282, n. 9 (DC Cir. 1987)).5

B. Steve Wingard has provided no factual basis for his
claim under the Fifth Amendment regarding the
production of the business records of the Ashley entities.

Movants, including Steve Wingard, claim that their business

activities are “currently under investigation by the United States

Attorney’s Office for the Western District of Texas.”  Motion at 2. 

That fact does not by itself, however, excuse Steve Wingard from

compliance with the CID for the production of documents directed

to him as custodian of records for the Ashley entities.

The CID for document production only seeks the business

records of the Ashley entities.  Steve Wingard makes a general

claim that the business records of the Ashley entities are purely

private, but provides no support whatsoever for such claim. 

Further, Steve Wingard chose to incorporate and/or organize the

Ashley entities as collective entities because of the legal
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6 976 F.2d at 912 (citations omitted).

advantages and protections that such organizational structures

provided to him and them and may not now simply walk away

from those choices in order to protect their business records from

production. United States v. Stone, 976 F. 2d 909, 912 (4th Cir.

1992).

It is well established that “without regard to whether the

subpoena is addressed to the corporation or, as here, to the

individual in his capacity as a custodian, . . . a corporate custodian

such as petitioner may not resist a subpoena for corporate records

on Fifth Amendment grounds.” Braswell, 487 U.S. 108-09

(citations omitted).  Even if “the act of production may prove

personally incriminating” to the custodian, the custodian is not

entitled to claim protection from the Fifth Amendment. Id. at

111-12.  The Supreme “Court has consistently recognized that the

custodian of corporate or entity records holds those documents in

a representative rather than a personal capacity. . . . Under those

circumstances, the custodian’s act of production is not deemed a

personal act, but rather an act of the corporation.  Any claim of

Fifth Amendment privilege asserted by the agent would be

tantamount to a claim of privilege by the corporation – which of

course possesses no such privilege.” Id. at 110-11.

The Braswell Court held that the custodian of corporate records

could not assert a Fifth Amendment privilege against the

production of corporate records; however, that Court left “open

the question whether the agency rationale supports compelling a

custodian to produce corporate records when the custodian is able

to establish, by showing for example that he is the sole employee

and officer of the corporation, that the jury would inevitably

conclude that he produced the records.” Id. at 118, n. 11.  That

argument fails here because Movants have not provided any

evidence to show that the Ashley entities are a sole proprietorship. 

Additionally, the Fourth Circuit has squarely rejected that claim in

United States v. Stone6 when it held that even if a company
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is a one-man operation, . . . it is still a corporation, a state law

regulated entity that has a separate legal existence from [the

individual] shielding him from its liabilities.  The business

could have been formed as an unincorporated sole

proprietorship and production of its business records protected

by the privilege against self-incrimination. . . . [The individual]

chose the corporate form and gained its attendant benefits, and

we hold, in accord with the decisions of sister circuits, that he

cannot now disregard the corporate form to shield his business

records from production.

Accordingly, we find that Steve Wingard is the custodian of

the records of the Ashley entities.  As such, he is not entitled to

assert a claim of Fifth Amendment privilege with respect to either

the production of such records or the provision of testimony “to

identify or authenticate the documents for admission in evidence.” 

Braswell, 487 U.S. at 114 (quoting Curcio v. United States, 354

U.S. 118, 125 (1957).

Further, since the contents of the business records of the

Ashley entities were in all likelihood voluntarily prepared by them

in the ordinary course of their business and not by reason of

government commandment in furtherance of a criminal

investigation, the contents of such documents are not likely to be

entitled to any privilege, even if the Ashley entities were sole

proprietorships – which they are not. United States v. Fisher, 425

U.S. 391, 410 (1976).  This is especially true with respect to so-

called “required records” which must be produced even if the

privilege against compelled testimony might otherwise apply.

Shapiro, 335 U.S. at 17.

C. Steve Wingard may not make a blanket assertion of
privilege under the Fifth Amendment with respect to
the provision of oral testimony.

Steve Wingard has failed to provide any factual basis for his

claims under the Fifth Amendment with respect to oral testimony.

 Steve Wingard  must establish a factual basis for the Commission
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7 Because the privilege must be asserted by the

witness at the time each question is propounded and in response to

each such question where it can be asserted, there is no reason to

excuse the attendance of Steve Wingard from the investigational

hearing commanded by the CID.  Further, as the Sixth Circuit

pointed out in United States v. Mayes, et al, 512 F.2d 637, 649 (6th

Cir. 1975):

The Fifth Amendment privilege against

self-incrimination is a privilege personal to the

witness.  United States v. Goldfarb, 328 F.2d 280

(6th Cir. 1964). . . . While the witness is entitled to

the advice of counsel before determining whether

he should invoke the privilege, United States v.

Compton, 365 F.2d 1 (6th Cir. 1966), and while it is

within the discretion of the trial judge to permit

counsel for the witness to invoke the privilege on

his behalf, 8 Wigmore, supra, § 2270, the nature of

the privilege is such that in the final analysis the

to believe that his compelled oral testimony would subject him to

“substantial and real, and not merely trifling or imaginary, hazards

of incrimination.” United States v. Apfelbaum, 445 U.S. 115, 128

(1980) (quoting earlier Supreme Court cases – internal quotation

marks omitted).  Second, the privilege against compelled

testimony cannot be asserted in a wholesale fashion.  “A person

may not make a ‘blanket assertion’ of the [Fifth Amendment]

privilege.” United States v. Aeilts, 855 F. Supp. 1114, 1116 (C.D.

CA 1994) (citing United States v. Brown, 918 F.2d 82, 84 (9th Cir.

1990)).  The Commission’s Rules and general investigatory

practice require privilege claims to be asserted in a more detailed

manner to keep blanket claims of privilege from being used to

sweep in unprivileged materials. See, e.g., 16 C.F.R. §§ 2.7,

2.8A, and 2.9.  The privilege must be asserted on a document-by-

document basis, Aeilts, supra, and a “question-by-question

basis.”7 United States v. Bodewell, 66 F.3d 1000, 1002 (9th Cir.
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controlling decision is that of the witness himself. .

. . There may be a constitutional privilege against

testifying and at the same time be a powerful

incentive to get on the stand and tell the truth.  The

alternatives for the witness are seldom easy.

1995); and Brown, 918 F.2d at 84 (“A person must have the

chance to present himself for questioning, and as to each question

elect to raise or not to raise the defense.”) (internal quotation

marks omitted).  Accordingly, Steve Wingard’s blanket assertion

of privilege under the Fifth Amendment with respect to the

provision of oral testimony must be denied.

D. Steve Wingard has adequately asserted a claim of
privilege under the Fifth Amendment with respect to
the CID directing him to answer interrogatories.

Unlike the document production CID that was served on Steve

Wingard, the CID for responses to interrogatories does not

differentiate between the personal knowledge of Mr. Wingard and

knowledge derived from the contents of the business records of

the Ashley entities.  Further, Mr. Wingard has asserted, albeit in a

summary fashion, a separate, and plausible, claim of privilege

under the Fifth Amendment as to each interrogatory that has been

directed to him.  Motion at 4-6.

As a general matter, a claim of privilege under the Fifth

Amendment may be upheld as to an individual when that

individual “reasonably believes that his testimony could ‘furnish a

link in the chain of evidence needed to prosecute’ him for a

crime.” Hoffman v. United States, 485 U.S. 479, 486 (1951).  “To

sustain the privilege, it need only be evident from the implications

of the question, in the setting in which it is asked, that a

responsive answer to the question or an explanation of why it

cannot be answered might be dangerous because injurious

disclosure could result.” Id. at 486-87.  There must be a real

danger of self-incrimination, not merely one that is remote or
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speculative. Zicarelli v. New Jersey State Comm’n of

Investigation, 406 U.S. 472, 478 (1972).  “When the danger is not

readily apparent from the implications of the question asked or the

circumstances surrounding the inquiry, the burden of establishing

its existence rests on the person claiming the privilege.” Estate of

Fisher v. C.I.R., 905 F.2d 645, 649 (2nd Cir. 1990).

In this instance, counsel for Mr. Wingard has advised the

Commission that Mr. Wingard’s business activities are being

investigated for possible criminal violations by the United States

Attorney for the Western District of Texas.  Further, the

Commission has reason to believe that the subject of that inquiry

may involve some of the same business conduct that is the subject

of the Commission’s investigation.  A review of each of the seven

interrogatories directed to Mr. Wingard shows that it is apparent

from both the implications of the questions asked and the

circumstances surrounding the Commission’s investigation that

Mr. Wingard’s answers to the Commission’s interrogatories may

be self-incriminating to Mr. Wingard.  Accordingly, his Motion to

Quash must be granted, at least in part.

III.  CONCLUSION AND ORDER

For all the foregoing reasons, IT IS ORDERED THAT
Movants’ Motion to Quash should be, and it hereby is, DENIED
with respect to the CIDs directed to Steve Wingard and the Ashley

entities for document production, the CID directed to the Ashley

entities for responses to interrogatories, and the CID directed to

Steve Wingard for oral testimony; and IT IS FURTHER
ORDERED THAT Movants’ Motion to Quash should be, and it

hereby is, GRANTED with respect to the CID directed to Steve

Wingard for answers to interrogatories.  Pursuant to 16 C.F.R. §

2.7(e), the new date for Steve Wingard to comply with the

document production CID and for the Ashley entities to comply

with the CIDs for document production and interrogatory answers

is October 27, 2005, and the new date for Steve Wingard to

comply with the CID for oral testimony is November 10, 2005.
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1 This letter decision is being delivered by facsimile

and express mail.  The facsimile copy is being provided as a

courtesy.  Computation of the time for appeal, therefore, should be

calculated from the date you receive the original by express mail.

Re: Petition to Limit and/or Quash Civil Investigative Demand

(“Petition”), File No. 052-3182

November 17, 2005

Dear Mr. Raney:

This letter advises you of the disposition of the Petition filed by

Voice Mail Broadcasting Corp. (hereinafter “Petitioner”) in

conjunction with an investigation by the Federal Trade

Commission (hereinafter “FTC” or “Commission”).  The Petition

is hereby denied because it was not filed in conformity with the

Commission’s Rules of Practice, 16 C.F.R. §  2.7(d)(2) and

because it was otherwise lacking in substantial merit.  The new

date for Petitioner to comply with the CID is November 28, 2005,

at 9:00 a.m.

This ruling was made by Commissioner Pamela Jones Harbour,

acting as the Commission’s delegate. See 16 C.F.R. §  2.7(d)(4). 

Petitioner has the right to request review of this matter by the full

Commission.  Such a request must be filed with the Secretary of

the Commission within three days after service of this letter.1

I. BACKGROUND

On October 14, 2005, the Commission issued a CID to

Petitioner in connection with an investigation by the Commission

into potential violations of the Commission’s “Telemarketing

Sales Rule,” Petition at 1. On November 3, 2005, Petitioner filed

the Petition.  Petitioner asks for relief from most of the

specifications of the CID on the grounds that: (1) the “definition

of ‘voice broadcasting services’ exceeds the scope of the

Telemarketing Sales Rule and/or any abusive or deceptive acts or
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2 In cases where the issue raised is primarily, if not

exclusively, an issue of law, a summary meet-and-confer might be

appropriate.  However, where, as here, the issues are primarily

mixed questions of law and fact (confidentiality, relevance and

materiality), a failure on the part of counsel to engage in a

meaningful meet-and-confer with Commission counsel is less

tolerable.

practices prohibited by that rule or the FTC Act;” Petition at 1,

and (2) Specification D-9 of the CID’s Schedule of Documents to

be Produced “requests documents which [sic] are privileged

and/or confidential based on the attorney-client privilege, trade

secrets, and other applicable privileges.”  Petition at 2.

II. Petitioner Failed to Comply with the Requirements of
Our Rules.

Petitioner failed to discharge its meet-and-confer obligations

under 16 C.F.R. §  2.7(d)(2).  FTC rules require a petitioner to

meet with Commission counsel in a “good faith” attempt to

resolve any disputes raised by the production of materials in

response to our compulsory process.  The rule contemplates that

any adjustments to avoid undue burden or unnecessary intrusion

into confidential areas can be made by well-intentioned lawyers

cognizant of the specific problems raised by the production

demanded.  It serves the exemplary public purpose of facilitating

Commission investigations without unduly intruding into other

areas.  In this case, it does not appear that Petitioner even

attempted to contact or engage the Commission’s Staff in any

discussion of the merits of the claims raised in this Petition.

The obligation on the part of the recipient of FTC compulsory

process to meet and confer with Commission counsel on the

merits of any objections that might arise in compliance with such

demands is neither a pro forma one nor one that can be easily

excused.2  Compulsory process is routinely issued by investigatory

agencies without good knowledge regarding the record keeping
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3 We understand that in most cases significant

accommodation of legitimate interests can be and is achieved

without the necessity of any conduct more taxing than a phone

call between well-intentioned counsel.

practices of the recipients of its process.  Demanding good faith

attempts to resolve avoidable compliance problems is of equal

interest and concern to the Commission and any process recipient. 

The meet-and-confer requirement provides both sides a

mechanism within which adjustments can be made to competing

interests in a quick and efficient manner.3  Petitioner’s failure to

comply with the meet-and-confer requirements of FTC rules is

sufficient, in and of itself, to deny the instant Petition.  However,

inasmuch as the Petition does not otherwise exhibit any

substantial merit, it is additionally denied on that ground as well.

III. Petitioner Failed to Provide a Factual or Legal Basis for
the Relief Requested.

The Petition asserts claims without providing any factual or

legal support for those claims.  This opinion has already recited

the entire substantive content of the Petition in Section I, supra.

This Petition contains no hint regarding the facts underlying the

claims advanced by the Petition or any indication of the legal

authority upon which Petitioner relies.  We are unwilling to

speculate at large on these matters about which Petitioner

apparently wished us to be uninformed.

Even a casual review of the specifications of the challenged

CID shows that the information requested is relevant to the

subject of the Commission’s investigation.  Moreover, Petitioner

has not argued that the Commission’s investigation is outside its

authority, or that the specifications are too indefinite. 

Accordingly, Petitioner’s jurisdictional challenge is rejected. See

United States v. Morton Salt, 338 U.S. 632, 652 (1950) (“[I]t is

sufficient if the inquiry is within the authority of the agency, the

demand is not too indefinite and the information sought is
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4 Rule 2.7(d)(1) clearly requires that every “petition

shall set forth all assertions of privilege or other factual and legal

objections to the . . . civil investigative demand, including all

appropriate arguments, affidavits and other supporting

documentation.”  16 C.F.R. § 2.7(d)(1).

5 16 C.F.R. §  2.7(e).

reasonably relevant.”). See also Federal Trade Commission v.

Ken Roberts Co., 276 F.3d 583, 587 (D.C. Cir. 2001)

(“enforcement of an agency’s investigatory subpoena will be

denied only when there is ‘a patent lack of jurisdiction’ in an

agency to investigate or regulate”) (citations omitted).

Further, Petitioner claims privilege with respect to one

specification of the CID.  It, however, has not provided the

Commission with a description of the information for which

privilege is claimed, the actual privilege being claimed for each

privileged item, or any factual basis for a claim of privilege.4

Accordingly, Petitioner provides no basis for relief on this ground,

and the privilege claims are denied.

IV.  CONCLUSION

For all the foregoing reasons, the Petition should be, and it

hereby is, DENIED.  Pursuant to Rule 2.7(e),5 the new date for

Petitioner to comply with the subject compulsory process demands

is November 28, 2005, at 9:00 a.m.
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1 This letter decision is being delivered by facsimile

and express mail.  The facsimile copy is being provided as a

courtesy.  Computation of the time for appeal, therefore, should be

calculated from the date you received the original by express mail. 

In accordance with the provisions of 16 C.F.R. § 2.7(f), the timely

filing of a request for review of this matter by the full

Commission shall not stay the return date established by this

decision.

Re: Petition of BlueHippo Funding, LLC to Quash Civil

Investigative Demand (“Petition to Quash”), File No. 052-

3092

December 13, 2005

Dear Mr. Volner:

This letter advises you of the disposition of the Petition to

Quash Civil Investigative Demand (“CID”) filed by BlueHippo

Funding, LLC (“BlueHippo” or “Petitioner”).  BlueHippo has

petitioned the Commission to quash a CID issued to Wachovia

Bank, NA (“Wachovia”) for “information concerning any

BlueHippo account with Wachovia.”  Petition at 1.  The Petition

is denied because BlueHippo lacks standing to challenge the CID

served upon Wachovia and because the Petition to Quash is

otherwise without merit.  Pursuant to 16 C.F.R. § 2.7(e),

Wachovia is ordered  to comply with the CID on or before

December 23, 2005 at 5:00 p.m. E.S.T.

This ruling was made by Commissioner Pamela Jones Harbour,

acting as the Commission’s delegate. See 16 C.F.R. §  2.7(d)(4). 

Petitioner has the right to request review of this matter by the full

Commission.  Such a request must be filed with the Secretary of

the Commission within three days after service of this letter.1
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2 Counsel for Petitioner has not informed the

Commission why it chose to file the Petition to Quash without the

inclusion of the “signed statement representing that counsel for

the petitioner has conferred with counsel for the Commission in

an effort in good faith to resolve by agreement the issues raised by

the petition and has been unable to reach such an agreement.”  16

C.F.R § 2.7(d)(2).  The Commission will, as a matter of

discretion, determine the Petition to Quash on the merits rather

than denying it for this material deficiency.

3 Petition at 1.

4 Id.

I. Background and Summary

A CID was issued on August 10, 2005 to Wachovia for the

bank’s business records relating to BlueHippo.  The CID return

date was September 1, 2005.  BlueHippo timely filed its Petition

to Quash the CID issued to Wachovia on August 26, 2005.2

The Petition to Quash states two separate bases for relief:  (1)

“BlueHippo’s past and present bank account information is not

reasonably relevant to the scope and purpose of the investigation .

. . [of] whether BlueHippo violated the Commission’s ‘Mail or

Telephone Order Merchandise’ Rule . . . or engaged in deceptive

mail or telephone order shipping practices in violation of Section

5(a)(1) of the Federal Trade Commission Act;”3 and (2)

“BlueHippo’s bank account information is proprietary and

confidential business information.”4  Before addressing the merits

of these claims, the Commission must first determine whether

BlueHippo has standing to challenge a CID issued to Wachovia.
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II. Petitioner Lacks Standing to Challenge the CID Issued
to Wachovia.

According to its Petition to Quash, BlueHippo is a Maryland

Corporation that “markets computers, televisions, and related

equipment and accessories and extends credit to customers to

enable them to make purchases.”  Petition at 2.  Wachovia, the

recipient of the CID, appears to be a wholly separate business

entity with whom Petitioner claims no relationship other than that

of a customer of Wachovia’s banking services.

The records sought by the CID appear to be the business

records of Wachovia and not those of BlueHippo.  That being the

case, it is clear that the mere fact that Wachovia’s business

records might contain information relevant to a Commission

investigation of the business practices of BlueHippo does not give

BlueHippo standing to quash a CID issued to Wachovia. See

United States v. Miller, 425 U.S. 435, 445 (1976) (“We hold that

the District Court correctly denied [depositor]’s motion to

suppress, since he possessed no Fourth Amendment interest that

could be vindicated by a challenge to a subpoena.”); and

Donaldson v. United States, 400 U.S. 517, 530-31 (1971)

(taxpayer cannot intervene as of right in a subpoena enforcement

action in which a third party may be directed to produce records

which may establish that the taxpayer is liable for taxes unless the

taxpayer has shown that he/she possesses either a proprietary

interest in the records or that such records are subject to some

recognized privilege, e.g., work product of his attorney or

account).  As in Miller and Donaldson, BlueHippo has identified

no interest or privilege in the business records of Wachovia

sufficient to give it standing to challenge the CID issued to

Wachovia.

BlueHippo’s description of the information sought by the CID

as being its own “proprietary and confidential business

information,” Petition at 1, is simply wrong as a matter of law and

fact.  The law is well settled that bank records “are not the bank

customer’s private papers; they are, rather, the business records of
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the bank.” Clayton Brokerage Co., Inc. v. Edward Clement, 87

F.R.D. 569, 570 (D. MD 1980), citing, Miller, 425 U.S. at 440. 

Moreover, bank customers have “no legitimate ‘expectation of

privacy’ in the contents of checks, deposit slips and other banking

records.” Id.  Thus, a customer, such as BlueHippo, possesses no

cognizable interest in the bank’s records sufficient to provide it

with standing to challenge the CID issued to Wachovia. See, e.g.,

Securities and Exchange Comm’n v. First Security Bank of Utah,

447 F.2d 166, 167 (10th Cir. 1971 (SEC administrative subpoena);

and Kelley v. United States, 536 F.2d 897 (9th Cir. 1976) (IRS

administrative summons).  Thus, BlueHippo lacks standing to

challenge the CID issued to Wachovia.

III. The Petition to Quash Is Otherwise Without Merit

Even if BlueHippo had standing to challenge the CID issued to

Wachovia, the Petition to Quash is otherwise without merit. 

Neither the claims of confidentiality nor those of irrelevancy

advanced by BlueHippo provide any grounds for quashing the

CID issued to Wachovia.

A. The Information Requested Is Relevant to the
Investigation.

The CID was issued pursuant to the Resolution adopted by the

Commission on May 14, 1994 permitting Staff to conduct

investigations of possible violations of 16 C.F.R. § 435

(“Telemarketing Sales Rule” or “TSR”) or § 5(a)(1) of the FTC

Act (15 U.S.C. § 5(a)(1)) in connection with any such sales. 

BlueHippo’s claim that this investigation is limited to issues

related to the “timing of sales and shipments and delivery,”

Petition at 2-3, is simply wrong.  The CID does not evidence any

limitation of the type posited by Petitioner.

The Petition to Quash appropriately cites the Morton Salt and

Invention Submission Corp. cases to state the broad scope of the

Commission’s investigatory reach. United States v. Morton Salt

Co., 338 U.S. 632, 652 (1950) (“[I]t is sufficient if the inquiry is
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5 Turner involved the question of whether the

Commission might use investigative process after having issued a

cease and desist order to determine whether an order violator had

sufficient assets to make a consumer redress remedy a viable

enforcement option.  965 F.2d at 1089.  The instant investigation

is a pre-complaint inquiry to determine whether sufficient

evidence exists to warrant initiation of any form of enforcement

action, as in Information Submission Corp. Id.

6 The DC Circuit affirmed the order directing

Invention Submission Corp. to produce its financial information

in response to a CID. Invention Submission Corp., 965 F.2d at

1090 (“Financial data, including evidence of relative profitability,

could facilitate the Commission’s investigation of ISC in different

ways, not all of which may yet be apparent. . . . And the

Commission has no obligation to establish precisely the relevance

of the material it seeks in an investigatory subpoena by tying that

within the authority of the agency, the demand is not too indefinite

and the information sought is reasonably relevant.”); and Federal

Trade Comm’n v. Invention Submission Corp., 965 F.2d 1086,

1089 (D.C. Cir. 1992) (“It is well established that a district court

must enforce a federal agency’s investigative subpoena if the

information is reasonably relevant . . . – or, put differently, not

plainly incompetent or irrelevant to any lawful purpose of the

[agency] . . . – and not unduly burdensome to produce.”) (citations

and internal quotation marks omitted).

BlueHippo’s reliance on Invention Submission Corp. or Federal

Trade Comm’n v. Turner, 609 F.2d 743 (5th Cir. 1980), to establish

that information responsive to the CID “is not reasonably relevant

to the scope and purpose of the investigation,” Petition at 1 and 5,

is misplaced.  The dicta in the Turner opinion, 609 F.2 at 745

(“The amount of [the subject’s] assets is not relevant to an inquiry

into whether a violation of the law exists.”), is distinguishable5 and

was unpersuasive to the District of Columbia Circuit regarding the

enforcement of pre-complaint process.6 The Commission, like the
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material to a particular theory of violation.”). 

DC Circuit, finds the Turner case does not support granting the

present Petition to Quash.

  Further, BlueHippo’s attempt at artificially cabining the

investigation to “shipping representations and delays,” Petition at

5, is at best illusory.   The scope of the CID is determined by the

resolution authorizing it rather than any particular theory of

violation .  Invention Submission Corp., 965 F.2d at 1091-92 (“The

Commission’s compulsory process resolution did not restrict the

investigation to possible oral misrepresentations, however, and we

have previously made clear that ‘the validity of Commission

subpoenas is to be measured against the purposes stated in the

resolution, and not by reference to extraneous evidence.’ ”)

(citations omitted).  A review of the specifications of the challenged

CID shows that the information requested is relevant to the subject

of the Commission’s investigation and consistent with the scope of

the authorizing resolution.  For example, materials produced by

Wachovia may assist in the identification of parties possessing

information relevant to the inquiry.  Accordingly, we find the

information sought by the CID relevant to the investigation and

neither Petitioner nor Wachovia claim that the CID specifications

are too indefinite. See United States v. Morton Salt, supra; see

also Federal Trade Commission v. Ken Roberts Co., 276 F.3d

583, 587 (D.C. Cir. 2001) (“enforcement of an agency’s

investigatory subpoena will be denied only when there is ‘a patent

lack of jurisdiction’ in an agency to investigate or regulate”)

(citations omitted).

B. The Petition to Quash Raises No Valid Claim of
Privilege.

BlueHippo’s claim that the CID to Wachovia requires the

provision of information that is “proprietary and confidential” to it

is misplaced.  See Section II., supra.  Even if the Commission

assumed that BlueHippo had a cognizable privacy interest in

Response to Petition

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

1219



Wachovia’s business records, BlueHippo has provided no factual

or legal support for a finding that the Commission’s existing

protection of confidential or sensitive information is somehow

inadequate. See 15 U.S.C. § 57b-2(f).

IV. Conclusion and Order

Accordingly, no grounds having been established by

BlueHippo to warrant quashing the CID issued to Wachovia, IT
IS ORDERED THAT BlueHippo’s Petition to Quash should be,

and it hereby is, DENIED.

IT IS FURTHER ORDERED THAT Wachovia shall

respond to the CID on or before December 23, 2005 at 5:00 p.m.

E.S.T.  The Secretary is directed to serve a copy of this letter

decision on Wachovia by facsimile and express mail.
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