INTHE UNI’I‘ED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

Plaintiff, 1. Civil Action No. 2:0}-cv-04854-BMS
v. o :

JOHN ZUCCARINY, individuaily and

d/b/a Cupeake Party of ai., o " : FHED JAN - 5 2007 '
Defendant. : ENTE RE
T PAN oo
Croposed). ALERK OF COURT

STIPULATED PREL IMINARY INJUNCTION

On December 21, 2006, after an ex parte hearing and consideration of Piaintiff s Ex Parie
Motion for Temporarsr Restraim'ng Crder with Ancillary Equitable Relief, and a Prel‘iminary
1113 unction Pending Decision on Plamtlﬂ’s Motion for a Civil Contempt Order P]a.mtlft’ sHx
Parre Motmn foran OIder to Show Cause Why Defendant Zuccanm Should Not Be Held In
C1v11 Contempt, and the declarations, exhﬂnts and memorandum of law submitted in support
thereof, this Court entered its ex parte Temporary Restmining Order with Aneﬂlary Equitable
Relief and an Order to Show Cause why Defendant John Zuceanm should not be held in civil
contempt for violating that Pexmanent Injunetmn The Court also scheduled a Prehmmary
Injuuctlon hearing to take place on January 3,2007. Asthe partxes have agreed upon the terms of
a Stipulated Prehmmery Injunction, o

This Court ORDERS and ms as foﬁoxu.ts:

1. This Court has jutisdiction over the subject matter of this case, and there is gooti

~ believe that it will have juriediction over all parties hereto.



2 There is good cause to believe that Defendant Zuccarini has actual notice of the

Lo

Permanent Injunction.

3. There is good cause to believe Defendant Zuccarini continues to be bound by the
Court’s Permanent lnjuncﬁon. |
4. There is good cause to believe that Defendant Zuccarini has viclated.t.he
Permanent Injlincﬁon. The evidénce submitted in the dedlarations and exhibits accompanju;ng
Plamtlfr”s Memoranda of Points and ‘Authorities in support of its ex parte Motion for Temporary
Restraining Crder and its Motion for Crder to Show Cause, shows that there 18 good cause to
believe that Defendant Zuccarini has engaged in prohibited acnwty by red: Tecting consumers én
the Ints*net representing that his web pages and domam names are endorsed by, afﬁhated or
assomated with third parties or entities, When in fact they are not; and partrcxpatmg m affiliate
marketing programs m vmlanon of Section I of the Permanent In_]unctmn In addition, the
evidence shows that there is good cause to believe Defendant Zuccanm has failed to notxfy the
Commlssmn W1thm 30 days of regxstenﬁg or re-registering each domain name With any Domain
Name R’ag!st.rar and fa.led to uou"y the Comms ion of his current residenial mailing address
and employment status; in violatien of Section V of the i’exmaﬁent Iﬁjunction.
| 5. The Court has considéred the FTC’s substantial ﬁkeh’hood‘-nf succéss on_.the
ﬁeﬂts of the contempt action ami weighed the equities, and finds that entry of this prelilﬁjnary
injunction s in the public interest, '
| 6. Defendant Zuccarini received personal service of the FTC*s Motions and the

Court’s Temporary Restraining Order, Order to Show Cause, and Order Temporarily Sealing

Filings on December 23, 2006.



7. FED. R CIv. P 85 (c} does not require secunty of the Unitec States or an officer of

agency thereof |
DEFINTTIONS

For the purposes of this Preliminary In_}uncnon Order, the followinz deﬁmtlons app]y

A, “Affiliate Marketmg Program” means a revenue sharing arrangement betweexi
online merchants and “affiliates,” — online content provideré who market and/or advertise goods
or services for memhan‘cs throﬁgh, inter alia, the use of banners, ads and text links i:os;ed on wéb
sites or web pages. Compensatlon is paid to the affiliate by the merchant on performaice of
certain meastres, tvplcally in the foxm of sales, clicks, registrations or a hybrid model. The
affiliate is paid a qommmsmn by the merchant when a visitor takes a speciic action suc.;h as
filling qut a form_(;r making a purchase. -

o B. " “Asset[s]” means any legal or equitable interest in, right to, or claim to, any and -
all real and personal property of Défendant, or held for the ’oenéﬁt of Defen@f includmg but
not limited to chattel, goods mstm.meuts eqmpment fixtures, general intangibles, effects,
leaseholds, mventu‘y, uhl:"ks no Les accounis, credi ts, receivables, shares of stock contracts
and all cash and surrency, or other assets, or any mterest therem Wherever located

C. “Defendant” means E ohn Zuccarini, mdlvmually and d/b/a (’upcake
Party, Cupcake-Party, Cupcake Parties, Cupcake-Parties, Cupcake City, Cupcake Patrol
Cupcalce—Pairol, Cupcake First-Patrol, Capcake Show, Cupcake-Show, Cupcake Shows,
Cupcake-Shows, Cupcake Parade, Cupcake—Pafade, Capcakes, Cupcake Confidential, C'upcake-'
Movies, C‘upcake Réa] Video, The Cﬁpcake Incident, The ‘Cupcake Secret, Cupcake Message,

Cupcake Messenger, The Country Walk, JZ Design, and RaveClub Berlin, whether acting .



directlyi or through any entity, corporation, subsidiary, division, or other device, unless spei:iﬁed‘
otherwise, as well as his successors and assigns.

D. *Financial Instiﬁltio_n” means any bank, savings and loan institution, credit union,
or any financial depository of any mnd, inciuding but not hrmted to any brokerage house ‘trustes,
broker-dealer escTow agent, title company, commodity tradmg company, precious-metal dealer,
commercial chfack cashing facih'ty, Or any ex:m'ty ar person that holds, controls, or maintains
custodyiaf' any.accamit or asset of any Defendant. .

E. . “Plaintiff” means the Federal Ti*ade .Comniission, FTC, or Commiésiqri. |

L -
ASSET FREEZE » |

ITIS D@EMD tiiat Defexidant Zuccarini is hé;éby preliminarily restrained and |
enjoined from directly or indirectly: | |

;LX. Tmsfemng, liquidating, ponvcmng, cncumbermg, pledging, loaning, sellmg,
conc..ahng, dissipating, dxsbursmg, assxgmng, spendmg, vvxthdrawmg, gramting a hen or security
interest m, or othermse disposing of any Assets, wherever located, includizng.outside the Um'ted.
Siat‘es, that arc‘i (1) inwned or cmitrolled, directly or indirecﬂy, by Defendant, in whole or in part,
or held, in whole or mpart for the benefit of Défenciant; {2) in the actual or constructive
possession of Deféndant; or (3) owﬁed, coim'olled by, or in the actual or csnstmctiye possession
of -any corporation, partnership, or other entityv directly or iﬁdirectly ownec,, maﬁagei or
controlled by, or under common control with Defendant, including but net. limited to, any Assets
held by, for, or under the name of Defendant at any bank, savings and loan institution, or

Defendant bauk, or with any broker-dealer, escrow agent, title company, commodity trading



company, precious metal dealer, or other financial institution or depositorv of any kind; .

B. Opem'ng‘or causing to be opened any safe deposit boxes titled in the name of
Defendant, or subject to access by Defendant;

C. iueum'ng charges or cash advances on any credit card, debi: card, or checking eard
iesued in the name, sing]y or jointly, Aof Defendam;

D. Incurring liens or encumbrances on real property,lpersonal Property or other
Assets in the name, sirxgly or jointly of Defendant; and

E. Cashmg any checks, obtaining any cash advances, or usmg any funds obtained in
connection with participating in any Affiliate Marketing Programs.

The Assets aﬂected by this Paragraph shall include: (a) all Assets of Defendant as of rhe,
time the Temporary Restrammg Order was entered and (b) those Assets obtained after entry of

the Temporary Restraining Order that are denved from any conduct that violates the Permanent

Injunction.

RETENTION OF ASSETS B‘? FINANCIAL INSTITUTIONS
AND CTHER T}I[RD ?AR’I‘IES
ITIS FURTHER GRDERED that' any financial or brokerage .insritution, escrow agent,
title company, commodity trading cornpany, trlrst, enﬁty,. Or person rhat hodds, controls or
maintains custody of any account 0} asset owned or controlled b}r Defendarlt, aor has heid, '
controlled or maintained any account or asset of, or on behalf of, Defendant at any tixrxe since the
entry of this Court’s Temporary Restraining Order shall continue to:

A, Hold and retain within its control and prohibit Defendant from withdrawing,

removing, assigning, trausferring, pledging, encumbering, disbursing, dissipating, converting,



seﬂing, Agiﬁil‘lg, or otherwise disposing of any of the Assets, funds, cor other property held by or on |
behalf of Defendant in any account maintained in the name of or for the benefit of Defendant, in
whole or in part, except as directed by further order of the Court; or
B. Deny Defendant access to any safe deposit box titled in the name of Defendant,
indiyidua]l’y or jointly, or subject to access by Defendant,_ %Nhethe'r directly or indirectly;
C. Provide counsel for Plaintiff w1thm three (3) busmess days aﬁer bemg served
with a copy of ThlS Order, a certified statement setting forth:
1. the idenﬁﬁcaﬁon number of each such account or asset (1) *itled m the name,
individually or jointly, of Defendant; (2) held on behalf of, or for the benefit of,
Defendant; (3) owned or controlled by Dsfsndzmt;. or (4) otherwise subject to access by
Defendant, directly or indirectly; o
.2; | the Vbalance‘ of each such account, or a description of the nature and value of such
asset as of the close of busmess on the day on which this Order is served, and, if the _
a?count or other asset has been closed or removed, the date closed or removed, the total
ﬁlﬁds removed in order to close the account, and thg name of the person or enﬁ‘gr to
whom such account ﬁr other asset was rémi_tted;
3. the identiﬁcaﬁon of any safe deposit box that is either titlec. in the name of
Defendant, or is otherﬁse subject to access by Defendant; and

4. if an account, safe deposit box, or other asset has been closad or removed, the date

' Counsel for Plaintiff means FTC attorneys Carolyn L. Hann and Laureen Kapin, and any other
FTC attomeys who appear in this action after the entry of this Order. Counsel for Plaintiff’s
mailing address for all materials mailed pursuant to this Order is 601 New Jersey Avenue, N.'W.,
Room NJ-2122, Washington, DC 20001. Counsel for Plamntiff’s fax number is (202)326-2558.
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closed or removed, the balance on such date, and thé nianner in which such ébcount or

asset was cllo.sed or removed.

D.  Provide counsel for Plaintiff, within three (3) business days after being served
with a request, copies of all documents pertaining to such account or asset, including but not

| limited to originals or copies of account applications, account statements, signature cards,

chec‘ksv, drafts, deposit tickets, transfers to and from the accounts, all other debit{ and credit -
insfnunents crﬂslips, currency uaﬁsacﬁén reports, 1099 fonns; and safe deposif box logs; and

E. Cooperate witﬁ all reasonable reéucsts of counsel for PIﬁinTiff relating to this
Order’s implementation.

FINANCIAL REPORTS AND ACCOUNTING

ITIS FURTHER ORDERED fhat, to the exteﬁt Defendant has nat yef fully cémpiied
with Section III of the Temporér} Restrajm'ng Crder, Defendagf shall immediately prepare and '
serve on counsel for Plaintiff: | |

A, Cpmpleted ﬁ.nancial stﬁtements fully disclosiﬁg his own finances a.nd those of all

corporations, partnerships, trusts or other entities that he now owns, controls, or is Aas.sociated
ﬁm in -a_my capacity ;)Ii the fdms attached to this Order'a.s Aﬁachmeut A accurate as of the date
of service of this Order.upon Defendﬁnt; | |

B. . Copies of signed and completed federal and state income tex forms, including all

schedules and attachments for the four (4) most recent filing years; and

C. For all revenues obtained in connection with Defendant’s participation in any



Afdliaté Marketing Pfo gram, provide the F TC with a com}jleted staternent, verified under oath
reporting:
1. | All revenues collected and obtained by Defendant, directly or through any
other corporation, parh:ershlp, limited Hability coxporanon or other entity smce

(April 9, 2002, the date of entry of the Permanent h]unctmn

2. Thefull names, addresses, and teléphone numbers, of all individuals and
, 'antities from whom Defendél.t feceivss TEVenues in connection v_&'/ith h_is .
Hparticipation in any Afﬁliate'Maﬂceﬁng ?fqgrém;
3. All costs and expenses incurred by Defendant, directly or indirécﬂy; and
4. All net profits collected and obtained by Defendant, direqtly or l;ﬁciimcﬂy.
Defendant also shall provide copies of such other financial statements as Plainﬁ_ﬁ' may, -
fmni time to time, réquest in order to monitor Defendant’s éomp]iénce with the provisions of this

Order.

| .
- FOREIGN ASSET REPATRIATION

ITIS FURTHER ORDERED that, to the cxtent Defendant has not yet ﬁllly comphed

with Secnon IV of the Temporary Restrammg Order Defendant shall 1m1:red1atcly

: A Prov1de counsel for Plamnff a full accountmg of all funds and Assets outs1de of
the territory of the United States which are held either: (1) by Defendant; (2) for Defendamt’s

beneﬁt; or (3) under Defendant’s direct or indirect control, individually or jointly, as required by

the forms included in Attachment A;



B.  Teansfer to the territory of the United States all such fiunds and Assets m foreign
ccu;xtries; and
| C. Hoid and retain all repatriated finds and Asséts, and preveﬁt any disposition,
transfer, or dissipation whatsoever of any such Assets or funds, except as required by this Order.
Defendant shall prowde access to records and documents held by Financial Institutions
outsuie the territorial United States by si gmng the Consent to Release of Financial Records
attached to thls Order Attachmeut B, mmed:atuiy upon service of t}ns {Order upon them, or

within such tu:ne as permitted by counsel for Plaintiff in wn'ting.

V.
NON —INT ERFERENCE WITH REP: L&TRIATI ON

iT IS FURTHER OCRDERED that Defendant, and those persons in active concert or
partlclpanon thh him who receive actual notice of this Order by perssnal service or otherw:lsa
are hereby p;ehmmanly restrained and enjoined from taking any action, directly or indirectly, -

“which may result in the encumbrance or dissipation of fo_reigﬁ Assets, oria tlhe.bindra_nce. of the
repatriation required by the preceding Paragraph IV of this O_rdef, includirg but not iimited to:.'

A. Sending any statement, letter, faﬁ, e-mail or wire 'u'ansmissio_n; telé@honing or
engaging in any oihcr act, directly or indirectly, that results in a determinazion b}} a foreign trustee
or other entrty thata “duress” event has occurred under the terms of a forex foast trust agresment,
umtil such time that all Assets have been fully repatriated pursuant to Paragraph 1V of this Order;

and

B Notifying any trustee, protector or other agent of any foreipn trusi or other related



entities of either the existence of this Order, or of the fact that repatriation is required pursuart to
a court order, until such time that all Assets have been fully repatriated pursuant to Paragraph IV

of this Crder.

VI
PRESERVATION OF RECORDS

IT IS FURTHER ORDERED that Defendant, ai;d those personé iin active concgi't of
pﬁrticipation with him who receive actual notice of this Crder by personal service or oﬂxerwise,
are hereby preliminarily restrained and enjoiine_d from destroying, erasing, muﬁlaﬁng, conc_eah'ng;
altering, u'énsfén'ing, writing over, or otherwise disposing of, in any manner, directly or
indirectly, anyvdocuments or records of any ldﬁd that relate tb the buéiness practices or business
or personal finances of Defendant, 'mcludmg but not hmxted io, computers, computenzed files
and storage media on which mformatmn has been saved (mcludmg, but palel lmnted to thumb
dnves ﬂappy disks, ‘hard dnves, CD—ROMS zip chsks punch cards, magmenc tape bac‘imp
tapes, and computer chips) and any and all equipment needed to read any such material, -

* coniracts, accounting data, correspondence (including, but not limited to, electtonic v
correspondence;), advemsements (mcludmg, but not hrmted to, advemsen*ents placad on the -
World Wide Web or the Internet), FTP lo gs Server Access Lo gs, World Wide Web pages,
handwritten notes, written or pn'ﬁted records, telephone logs, receipt books, ledgers, personal and
busmeés canceled checks and check Iegisters; baﬁk étatéments, appointment bpoks, copies of
federal, state or local businéss or personal income or pruperty tax returns, and other documents or

records of any kind that relate to the business practices or business finances of Defendant.
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