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S ; | UNITED STATES DISTRICT COURT
& ENTRAL DISTRICT OF CALIFORNIA

FEDERAL TRADE COMMISSION,

Plaintiff, CIVIL NUMBER

v. CV-04-8190-DSF (JTLx)

WINDOW ROCK ENTERPRISES, INC., STIPULATED FINAL
also d/b/a WINDOW ROCK HEALTH AGREEMENT AND
LABORATORIES, also d/b/a ORDER FOR
CORTISLIM, INFINITY PERMANENT
ADVERTISING, INC., STEPHEN F. INJUNCTION AND
CHENG, SHAWN M. TALBOTT, and SETTLEMENT OF
GREGORY S. CYNAUMON, CLAIMS FOR
PINNACLE MARKETING CONCEPTS, MONETARY RELIEF
INC., also d/b/a PMC HEALTH AS TO DEFENDANT
PRODUCTS, AND THOMAS F. CHENG STEPHEN F. CHENG

Defendants.

The Federal Trade Commission (“Commission”) filed a complaint,
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the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. § 53(b), to secure
permanent injunctive relief, restitution, disgorgement, and other equitable relief
against the Defendants for their alleged deceptive acts or practices and false
advertisements in connection with the advertising, promotion, and sale of an
alleged weight-loss product, “CortiSlim,” and an alleged stress-relief product,
“CortiStress,” in violation of Sections 5(a) and 12 of the FTC Act, 15 U.S.C. §§
45(a) and 52.

The Commission and Defendant Stephen F. Cheng, without Stephen Cheng
admitting or denying liability for any of the conduct alleged in the Complaint,
have stipulated to entry of the following agrcement for permanent injunction and
settlement of claims for monetary relief in settlement of the Commission’s
Complaint against Stephen Cheng.

The Court, having been presented with this Stipulated Final Agreement and
Order for Permanent Injunction and Settlement of Claims for Monetary Relief
(“Order™), finds as follows:

FINDINGS

71 . This Court has jurisdiction over the subject matter of this case, and
jurisdiction over all parties. Venue in the Central District of California is proper.

2. The Complaint states a claim upon which relief can be granted, and
the Commission has the authority to seek the relief which is stipulated to in this
Order.

3. The acts and practices of Stepﬁen Cheng were and are in or affecting
commerce, as defined in Section 4 of the FTC Act, 15 US.C. § 44.

4. Stephen Cheng waives all rights to seek judicial review or otherwise

challenge or contest the validity of this Order. Stephen Cheng also waives any
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claim that he may have held under the Equal Access to Justice Act, 28 U.5.C. !:.;'f
§ 2412, concerning the prosecution of this action to the datc of this Order.

5. Stephen Cheng has entered into this Order frecly and without
coercion.

6.  The Commission and Stephen Cheng stipulate and agrec to this
Order, without trial or final adjudication of any 1ssuc of fact or law, to settle and
resolve all matters in dispute between them arising from the Complaint up to the
date of entry of this Order. By entering into this stipulation, Stephen Cheng does
not admit or deny any of the allegations set forth in the Complaint, other than
jurisdictional facts. _

7. Pursuant to Federal Rule of Civil Procedure 65(d), the provisions of
this Order are binding upon Stephen Cheng and all other persons or entitics in
active concert or participation with him who receive actual notice of this Order by
personal service or otherwise.

8. Nothing in this Order obviates the obligation of Stephen Cheng to
comply with Sections 5 and 12 of the FTC Act, 15 US.C. §§ 45 and 52.

9. This Order was drafted jointly by the Commission and Stephen Cheng
and reflects the negotiated agreement of these parties.

10. The Commission’s action against Stephen Cheng is an exercise of the
Commission’s police or regulatory power as a governmental unit,

11.  The paragraphs of this Order shall be read as the necessary
requirements for compliance and not as alternatives for compliance, and no
paragraph serves to modify another paragraph unless expressly so stated.

12.  This Order replaces, with regard to Stephen Cheng, the Stipulated
Interim Agreement and Order lodged on September 30, 2004, and entered on
October 7, 2004 (“Stipulated Interim Order™).

3-
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13.  Each party shall bear its own costs and attorneys’ fees. -

14, Entry of this Order is in the public interest. 4
DEFINITIONS
For the purposcs of this Order, the following definitions shall apply:
1. Unless otherwise specified,
a.  “Window Rock” shall mean Window Rock Enterprises, Inc.,

also d/b/a Window Rock Health Laboratories, also d/b/a
CortiSlim, and shall specifically include both the Debtor in the
Window Rock Bankruptcy and any Reorganized Debtor that
might emerge from the Window Rock Bankruptcy; and

b.  “Stephen Cheng” shall mean Stephen F. Cheng, individually
and in his capacity as an officer and the sole interest holder of
Window Rock.

2. “Advertising” and “promotion” shall mean any written or verbal
statement, illustration or depiction designed to effect a sale or create interest in the
purchasing of goods, whether it appears in a brochure, newspaper, magazine,
pamphlet, leaflet, circular, mailer, book insert, free standing insert, letter,
catalogue, boster, chart, billboard, public transit card, point of purchase display,
packaging, package insert, label, film, slide, radio, television or cable television,
audio program transmitted over a telephone system, program-length commercial
(“infomercial”), the Intemet, email, press release, video news release, or in any
other medium.

3. “Assisting others” shall mean knowingly providing any of the
following services to any person or entity engaged in conduct related to the subject

matter of this Order, including the sale or marketing of a Target Product or a

4.
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Covered Product: (a) serving as an owner, partner, officer, director or manager of *

a business entity selling or markcting a Target Product or a Covered Product; or

t
3

(b) formulating or providing, or arranging for the formulation or provision of, any |

Covered Product, any advertising for any Covered Product, or any marketing

materials regarding any Covered Product.

4. “Commerce” shall mean as defined in Section 4 of the FTC Act, 15
U.S.C. § 44.

5. “Competent and reliable scientific evidence” shall mean tests,
analyses, research, studies, or other evidence based on the expertise of
professionals in the relevant area that has been conducted and evaluated in an
objective manner by persons qualified to do so, using proccdures generally
accepted in the professions to yield accurate and reliable results.

6.  “CortiSlim” shall mean the dietary supplement CortiSlim and any

other product that

a.  contains one or more of the following ingredients present in
current or previous formulations of CortiSlim: magnolia bark
extract, beta-sitosterol, theanine, green tea leaf extract, bitter
orange peel extract, Panax ginscng, banaba leaf extract,
chromium, or vanadium; and

b. is marketed with claims that it has a weight effect or reduces or
manages stress.

7. “CortiSlim Study” shall mean the study conducted by Defendant
Talbott and others as reported, at least in part, under the title “Effect of a
Stress/Cortisol-Control Dietary Supplement on Weight Loss,” by Shawn Talbott,
Ann-Marie Christopulos, and Jill Whelan, as well as all underlying data for such

study.
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8.  “CortiStress” shall mean the dietary supplement CortiStress and any

other product that
a.  contains one or more of the following ingredients present in
current or previous formulations of CortiStress: magnolia bark
extract, beta-sitosterol, or theanine; and-
b.  is marketed with claims that it has a weight effect, or reduces or
manages stress, or prevents or treats any disease.

9. “Covered Product” shall mean any dietary supplement, food, drug,
cosmetic, or device.,

10. “Endorsement” shall mean as defined in 16 C.F.R. § 255.0(b).

[1.  “Food,” “drug,” “cosmetic,” and “device” shall mean as defined in
Section 15 of the FTC Act, 15 U.S.C. § 55.

12, “Commission” shall mean the Federal Trade Commission.

13.  “Related Party” shall mean one or more of Window Rock, Pinnacle
Marketing Concepts, Inc., also d/b/a PMC Health Products, Infinity Advertising,
Inc. (“Infinity”), Thomas F. Cheng, Gregory S. Cynaumon, and Shawn M. Talbott,
whether acting directly or through any corporation, partnership, subsidiary,
division, trade name, or other entity, and their officers, agents, servants,
employees, and all persons and entities in active concert or participation with
them.

14, “Target Product” shall mean CortiSlim and CortiStress.

15.  “Weight effect” shall mean any weight-related effect attributed to a
food, drug, dietary supplement, product, device, or program and includes, but is
not limited to, preventing weight gain or producing weight loss, reducing or
eliminating fat, slimming, changing body composition, or causing a caloric deficit

in a user of such food, drug, dietary supplement, product, device, or program.

6-
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16. _ “Bankruptcy Code” shall mean Title 11 of the United States Code, as !:,’:

amecnded.

< g I
b e

17.  “Bankruptcy Court” shall mean the United States Bankruptcy Court

for the Central District of Califorma.

18.  “District Court” shall mean the United States District Court for the

Central District of California.

19.  “Window Rock Bankruptcy” shall mean /n re Window Rock
Enterprises, Inc., Case No. SA-05-50048-JR, currently pending in the Santa Ana
Division of the Bankruptcy Court, and shall include any and all resolutions of that
bankruptcy case that are consistent with the Bankruptcy Code, including but not
limited to reorganization under Chapter 11, liquidation under Chapter 7, or
dismissal, but shall not include any new or subsequent bankruptcy cases involving
Window Rock.

20.  “Window Rock Plan” shall mean any Chapter 11 plan of
reorganization in the Window Rock Bankruptcy, including but not limited to
“Debtor’s Third Amended Chapter 11 Plan of Reorganization,” dated June 30,
2006, for which solicitation is currently under way and for which the Bankruptcy
Court has scheduled a confirmation hearing.

21.  “Rule 67 Order” shall mean a District Court order permitting Window
Rock to disburse disputed funds from the Window Rock Bankruptcy to the District
Court for deposit into an interest-bearing account under the direction and control
of the District Court in accordance with Fed. R. Civ. P. 67 and L.R. 67-1 and 67-2,
with such funds remaining on deposit with the District Court until the
Commission’s claims against Defendants Cynaumon and Infinity have been

resolved By final order.
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22. A requirement that Stephen Cheng “notify,” “furnish,” “provide,” or

“submit” to the Commission shall mean that Stephen Cheng shall send the
necessary information via overnight courier, costs prepaid, to:

Associate Director for Enforcement

Federal Trade Commission

600 Pennsylvania Avenue, N.W.

Washington, DC 20580

Attn: FIC v. Window Rock Enterprises, Inc., et al., (C.D. Cal.),

Civ. No. 04-8190-DSF (JTLx).

23.  The terms “and” and “or” in this Order shall be construed
conjunctively or disjunctively as necessary, to make the applicable sentence or
phrase inclusive rather than exclusive.

24.  The term “including” in this Order shall mean “including without
limitation.”

IT IS STIPULATED, AGREED, AND ORDERED THAT:

I

PROHIBITED REPRESENTATIONS REGARDING
ANY TARGET PRODUCT

A.  Stephen Cheng, directly or through any corporation, partnership,

subsidiary, division, trade name, or other entity, and all persons and entities in

—

active concert or participation with him who receive actual notice of this Order by

personal service, facsimile, or otherwise, in connection with the manufacturing,

labeling, advertising, promotion, offering for sale, sale, or distribution of any

Target Product, in or affecting commerce, are hereby permanently restrained and

enjoined from making, or assisting others in making, directly or by implication,

including through the use of endorsements or product names, any representation

that any Target Product:

Gase 2:04-06))0{98/29@3F-JTL03'4Docum&*ﬁiﬁﬁEGﬁi@H’T@?/mm31325@?3‘%7 of 44
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. 1. Reduces the risk of or prevents scrious health conditions,
including osteoporosis, obesity, diabetes, Alzheimer’s diseasc,

cancer, and cardiovascular diseasc;

2. Causes weight loss of 10 to 50 pounds or more for virtually all
users;
3. Causes users to lose as much as 4 to 10 pounds per weck over

multiple weeks;
4. Causes users to lose weight specifically from the abdomen,
stomach, and thighs;
Causes rapid and substantial weight loss;
Causes long-term or permanent weight loss;

Causes weight loss without the need for diet or exercise; or

Has been demonstrated cffective, 1s supported by, or 1s
otherwise the product of over 15 years of scientific rescarch.
B.  Stephen Cheng, directly or through any corporation, partership,
subsidiary, division, trade name, or other entity, and all persons and entities in
active concert or participation with him who receive actual notice of this Order by
personal service, facsimile, or otherwise, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or distribution of any
Target Product, in or affecting commerce, arc hereby permanently restramed and
enjoined from making, or from assisting others in making, directly or by
implication, including through the use of endorsements or product names, any
other representation about the performance or efficacy of any Target Product
unless the representation is true and non-misleading, and, at the time it is made,
Stephen Cheng possesses and relies upon competent and reliable scientific

evidence that substantiates the representation.

9.

FENEARIE Tasl I

a



N e R o e = O e

[N T N TR N5 TR SN T N T N TR (N TR (N TR N SR S U RV S = T R
o0 =~ O th B b = O N 0 = N B Y — D

IL.

PROHIBITED REPRESENTATIONS REGARDING
ANY COVERED PRODUCT

Stephen Cheng, directly or through any corporation, partnership, subsidiary,
division, trade name, or other cntity, and all persons and entities in active concert
or participation with him who receive actual notice of this Order by personal
service, facsimile, or othgrwise, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of any Covered
Product, in or affecting commerce, arc hercby permancntly restrained and enjotned
from making, or assisting others in making, directly or by implication, including
through the use of endorsements or product names, any representation about the
weight effect, other health benefits, performance, or efficacy of any Covered
Product unless the representation is true and non-misleading, and, at the time it 13
made, Stephen Cheng possesses and relies upon competent and reliable scientific

evidence that substantiates the representation.

I11.

PROHIBITED REPRESENTATIONS REGARDING
TESTS AND STUDIES

Stephen Cheng, directly or through any corporation, partnership, subsidiary,
division, trade name, or other entity, and all persons and entities in active concert
or participation with him who receive actual notice of this Order by personal
service, facsimile, or otherwise, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of any Covered
Product, in or affecting commerce, are hereby permancntly restrained and enjoined
from making or assisting others in making, directly or by implication, including

through the use of endorsements or product names, any misrepresentation about

-10-
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the existence, contents, validity, results, conclusions, or interpretations of any test ';;

or study including, but not limited to, the CortiSlim Study.

1V.
FORMATTING AND DISCLOSURES FOR BROADCAST MEDIA

Stephen Cheng, directly or through any corporation, partnership, subsidiary,
division, trade name, or other entity, and all persons and entities in active concert
or participation with him who receive actual notice of this Order by personal
service, facsimile, or otherwise, in connection with the labeling, advertising,
promotion, offering for sale, sale, or distribution of any product, program, or
service, in or affecting commerce, are hereby permanently restrained and enjoined
from creating or producing or assisting others in creating or producing:

A.  Any advertisement that misrepresents, expressly or by implication,
that it is not a paid advcrtisement;

B.  Any television commercial or other video advertisement fifteen (15)
minutes in length or longer or intended to fill a broadcasting or cablecasting time
slot of fifteen (15) minutes in length or longer that does not display visually in the
same language as the predominant language that is used in the advertiscment, in a
clear and prominent manner, and for a length of time sufficient for an ordinary
consumer to read and comprehend it, within the first thirty (30) seconds of the
commercial and either immediately before each presentation of ordering
instructions for the product, program, or service or periodically through the
program, but no more than approximately seven (7) minutes apart, the following

disclosure:
“YOU ARE WATCHING A PAID ADVERTISEMENT FOR [THE

PRODUCT, PROGRAM, OR SERVICE].”

-1l-
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Provided that, for the purposes of this provision, the oral or visual presentation of i1
a telephone number or address through which viewers may obtain more r:
information or place an order for the product, program, or service shall be deemed
a presentation of ordering instructions so as to require the display of the disclosure
provided herein; and
C.  Any radio commercial or other radio advertisement five (5) minutes
in length or longer or intended to fill a time slot of five (5) minutes in length or
longer that does not state in the same language as the predominant language that is
uscd in the advertisement, in a clcar and prominent manner, and in a volume and
cadence sufficient for an ordinary consumer to hear and comprehend it, within the
first thirty (30) seconds of the commercial and immediately before each’
presentation of ordering instructions for the product, program, or service, the
following disclosure:
“YOU ARE LISTENING TO A PAID ADVERTISEMENT FOR
[THE PRODUCT, PROGRAM, OR SERVICE].”
Provided that, for the purposes of this provision, the presentation of a telephone
number or address through which listeners may obtain more information or place
an order for the product, program, or service shall be deemed a presentation of

ordering instructions so as to require the stating of the disclosure provided herein.

-12-
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V.
FDA-APPROVED CLAIMS

Nothing in this Order shall prohibit Stephen Cheng from making any
representation:

A.  For any product that is specifically permitted in labeling for such
product by regulations promulgated by the Food and Drug Administration
pursuant to the Nutrition Labeling and Education Act of 1990;

B.  For any drug that is permitted in labeling for such drug under any
tentative final or final standard promulgated by the Food and Drug Administration,
or under any new drug application approved by the Food and Drug
Administration; or

C.  For any medical device that is permitted in labcling of such medical
device under any medical device-specific regulation promulgated by the Food and
Drug Administration, under any Federal Food, Drug and Cosmetic Act Section
510(k) premarket notification substantial equivalence determination by the Food
and Drug Administration, or under any premarket approval application approved

by the Food and Drug Administration.

VI.
MONETARY JUDGMENT AND CONSUMER REDRESS
Judgment for equitable monetary relief is hereby entered against Stephen
Cheng in the amount of thirty million dollars ($30,000,000). Provided however,
that this judgment shall be suspended and, subject to the provisions of Part VII,
shall be deemed to be fully satisfied upon completion of the requirements in

paragraphs A, B, C, F, and G of this Part, below:

-13-
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A. . Transfer, in accordance with this Part, of one million one hundred
thousand dollars ($1,100,000) cash (“Settlement Payment™), which is currently
being held in escrow by undersigned counsel! for Stephen Cheng and which shall
remain in escrow and shall not be disbursed, transferred, or otherwise expended
except in accordance with this Part. The Settlement Payment shall be released
from the escrow and transferred to the Commission by electronic funds transfer no
fater than sixty (60) days after the date of entry of this Order and in accordance
with directions provided by the Commission.

1.  Provided, however, that at any time before sixty (60) days after
the date of entry of this Order, Stephen Cheng may instead
releasc and transfer some or all of the Settlement Payment from
the escrow to the estate in the Window Rock Bankruptcy for
disbursement in accordance with the terms of the Window
Rock Plan if al! seven of the following conditions exist:

a. A final settlement agreement between the Commission
and Defendant Window Rock Enterprises, Inc. has been
approved by the Commission and entered by this Court
(“Window Rock Settlement Order”); and

b.  The Window Rock Plan is confirmed by the Bankruptcy
Court; and

C. The Window Rock Plan provides the Commission with
an allowed general, non-priority unsecured claim in the
Window Rock Bankruptcy in the amount of one hundred
sixty million dollars ($160,000,000); and

d.  The Window Rock Plan provides that the Settlement

Payment will be used solely for distribution to allowed

-14-

i

’\..




e e R e - Y

[\ T N T N T N S AV TR SN T N R N R N R T e . T e e

Case 2:04-09}3‘533@%{9-IiF-JTLOE’:‘ibocum(5??@(5‘EG”IEiTC'eUd3 1o/ 26067 PAGE Y5 of 44

'
1

general, non-priority unsecured claimants, including the !
Commission, and that no portion of the Settlement :
Payment will be retained by Window Rock or returned to :
Stephen Cheng; and

The Window Rock Plan provides that the Commission
will receive its initial distribution by electronic funds
transfer as soon as practicable after the Effective Date,
but in no cvent more than 10 business days after the
Effective Date; and

The Window Rock Plan provides that any funds uscd to
resolve the claims of Defendants Infinity and Cynaumon
will only be disbursed in accordance with the Rule 67
Order; and

The Window Rock Plan provides that no more than one
million dollars ($1,000,000) shall be disbursed for costs,
fees, and expenses relating to settling the private class
action case Toni Breedlove et al. v. Window Rock
Enterprises, Inc. et al., Case No. 04-CC-00610, in the
Superior Court of the State of California, County of

Orange (“Breedlove Class Action”); and

2. Provided, further, that

a.

If less than the full amount of the Settlement Payment 1s
released from the escrow for transfer to the estate in the
Window Rock Bankruptcy for distribution in accordance
with the terms of the Window Rock Plan, the remaining

amount shall immediately be transferred to the

-15-
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Commission by electronic funds transfer; and

b.  If any amount of the Settlement Payment that is released
from the escrow and transferred to the cstate i the
Window Rock Bankruptcy for disbursement in
accordance with the terms of the Window Rock Plan 1s
not distributed in accordance with paragraph VL.A.1.d
(“Non-Conforming Distribution™), cash in an amount
cqual to the Non-Conforming Distribution shall be
transferred by or on behalf of Stephen Cheng to the
Commission by electronic funds transfer.

B.  Transfer to the Federal Trade Commission of the Net Contribution to
an investment partnership and related charitable foundations, which were
established by or on behalf of Stephen Cheng with assets derived from the
marketing or sale of CortiSlim and CortiStress, as described more fully in the
financial disclosures identified in Part V1I, below, which were provided separately
to the Commission, which are made a part of this Order by reference, and which
shall be deemed to be confidential and shall be disclosed only as necessary for
enforcement purposes. For purposes of this Part, “Net Contribution” shall mean
all proceeds from the contributions to the investment partnership and related
charitable foundation that remain after payment of federal and state taxes, federal
and state penalties, and other costs (but excluding costs and professional fees paid
to any of the entities and individuals involved in establishing, maintaining, or
managing the investment partnership and charitable foundation) directly
associated with revoking the contributions, unwinding the business transactions,
dissolving the entities, or taking other similar steps necessary to recover the

contributions. Provided, however, that all such taxes, penalties, and costs shall be

_16-
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subject to review, audit, and challenge by the Commission. Any such Net
Contributions shall not be disbursed, transferred, or otherwise expended except in |
accordance with this Part. Any such Net Contributions shall be transferred to the

Federal Trade Commission by electronic funds transfer no more than one hundred
and eighty (180) days after the date of entry of this Order and in accordance with

directions provided by the Commission.

1.

Provided, however, that at any time before onc hundred and
eighty (180) days after the date of entry of this Order, Stephen
Cheng may, at his sole risk and with the knowledge that doing
so may potentially subject him to the imposition of additional
taxes, penalties, and other claims by federal and state
authorities, choose to release and transfer some or all of the Net
Contribution to the estate in the Window Rock Bankrupitcy for

disbursement in accordance with the terms of a Window Rock

~ Plan if all seven of the conditions in paragraphs VI.A.1.a-g,

above, exist; and

Provided, further, that

a.  If any amount of the Net Contribution that is released
and transferred to the estate in the Window Rock
Bankruptcy is not distributed in accordance with
paragraph VI.A.1.d (*Non-Conforming Distribution™),
cash in an amount equal to the Non-Conforming
Distribution shall be transferred by or on behalf of
Stephen Cheng to the Commission by electronic funds

transfer; and
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