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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

FEDERA TRAE COMMISSION

Plaintiff, CV - 03,.0676- RLH -(LRL)

STIPULATED FINAL
JUGMENT AND ORDER
FOR PERMNENT
INJUCTION AND OTHER

. EQUITABLE RELIEF re
. SEASILVER USA INC.
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Plaintiff, the Federal Trade Commssion ("Commssion" or FTC"

), 

commenced

Final Judgmenf re Seasilver, Americaloe, Jason Berkes & Bela Berkes

27 ' ths action on June 12, 2003, by filng its Complaint for Injunctive and Other Equitable

28 . Relief ("Complaint ) pursuant to Section 13(b) of the Federal Trade Commssion Act

SEASIL VER USA, INC.
AMERICALOE, INC., BELA BERKES,
JASON BERKES, BRETT
RADEMACHER, individually, and d//a
Netmark International and NetmarkPro,
and DA VID R. FRDMAN, D.C.,

Defendants.
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FTC Act"), 15 U. C. 53(b), charging Defendants Seasilver USA, Inc., Americaloe

2 Inc. , Bela Berkes , Jason Berkes, Brett Rademacher also doing business as Netmark

International and NetmarkPo, and David R. Friedmai, D. , with violatig Sections 5

and 12 of the FTC Act, 15 U. C. 45 and 52.

The Commssion, by and though its counsel, and Defendants Seasilver USA, Inc.

Americaloe, Inc. , Jason Berkes and Bela Berkes ("Defendants ), by and though their

7 counsel, have agreed to the entr of ths Stipulated Final Judgment and Order for

Permanent Injunction and Other Equitable Relief ("Final Judgment")by ths Cour in

order to resolve all matters arsing out of the facts alleged in the Complait and in dispute

10 in ths action. The Commssion and Defendants have consented to entr of ths Final

Judgment without tral or adjudication of any issue of law or fact herein, and without

12 Defendants admtting liabilty or wrongdoing for the offenses alleged in the Complaint.

NOW THEREFORE, the Commssion and Defendants having requested ths

14 Court to enter ths Final Judgment, IT IS HEREBY ORDERED, ADJUGED, AND

15 DECREED as follows:

FININGS

Ths is an action instituted by the Commssion under Sections 5 and 12 of

the FTC Act, 15 U. c. 45 and 52, and the Commssion has the authority to seekthe

19 relief it requested.20 2. This Cour has jurisdiction over the subject matter of ths case and

21 jursdiction over all pares , and venue inths distrct is proper.

The Commssion s Complaint states claims upon which relief may be

granted against Defendants under Sections 5(a) and 12 of the FTC Act, 15 U.

45(a) and 52.

4. The activities of Defendants, as alleged in the Complaint, are in or

26 affecting commerce, as defined in Section 4 of the FTC Act, 15 U. C. 44.

Defendants waive all claims under the Equal Access to Justice Act, 28

28 U. c. 2412 amended by Pub. L. 104- 121 , 110 Stat 847 , 863-64 (1996).
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Defendants also waive all rights to seek judicial review or otherwise

challenge or contest the valdity of ths Final Judgment. Defendants further waive and

release any clai they may have against the Commssion, its employees, agents, or

representatives.

7. Entr of ths Final Judgment is in the public interest.

8. Ths Final Judgment does not constitute and shall not be interpreted to

constitute either an admssion by Defendants or a finding by the Cour that Defendants

have engaged in violations of the FTC Act or any other law.

Ths Final Judgment resolves clai only agaist the named Defendants

and does not preclude the Commssion from initiatig furer action or seeking any

remedy against any other persons or entities, including without limitation persons or

entities who may be subject to portons of ths Final Judgment by vire of actions taken

13 in concert or parcipation with Defendants , and persons or entities in any tye of

14 indemnfication or contractual relationship with Defendants.

DEFINTIONS

For the puroses of ths Final Judgment, the following definitions shall apply:

Advertsing" means any written or verbal statement, illustration, or

depiction that is designed to effect a sale or create interest in the purchasing of goods or

19 services, whether it appears in a brochure, newspaper, magazine, pamphlet, leaflet

20 circular, mailer, book insert, free standing insert letter, catalogue , poster, char,

billboard, public transit card; point of purchase display, packaging, package insert, label

film, slide, radio , television or cable television, audio program transmitted over a

telphone system, program-length commercial ("infomercial"), Internet website

(includig metatags), or in any other medium.

Defendants" means:

Bela Berkes and Jason Berkes (individually and in his capacity as an

officer of Seasilver USA, Inc. and Americaloe, Inc.), and

Seasilver USA, Inc. and Americaloe; Inc. , and their respective
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subsidiares, divisions , affilates , successors , and assigns;

and each of the above, and any entity though which any of the above does business.

3. "Covered product" means any food, drg, or device as defined in Section

15 of the FTC Act, 45 U. C. ~ 55 , or any dietar supplement, or any ingredient or aspect

of any such food, drg, device, or dietar supplement, including but not lited 
Seasilver, however formulated, or any product containing aloe vera, phyto-silver, sea

7 vegetables , or the herbPau D' Arco.

Distrbutor" shall mean any purchaser or other transferee of any covered

product who acquires such product from any Defendant for resale and is entitled to or has

10 received any commssion or bonus in connection with the sale or distrbution of any

covered product.

Endorsement" shall mean as defined in 16 C.P.R. ~ 255.0(b).

The term "and" and " " in ths Final Judgment shall be constred

14 conjunctively or disjunctively as necessar, to make the applicable sentence or phrase

15 inclusive rather than exclusive.

16 I. PROIDITED BUSINESS ACTIVITIES

IT IS HEREBY ORDERED that Defendants and their officers, diectors, agents

servants , employees , salespersons , Distrbutors, corporations, subsidiares, affilates

19 successors , assigns, and those persons or entities in active concert or parcipation with

20 them who receive actual notice of ths Final Judgment by personal service, facsimle, or

otherwise are hereby enjoined from

Makng, or assisting others in makng, expressly or by implication,

23 including though the use of endorsements, any false or misleading verbal or written

24 statement or representation in connection with the advertsing, marketing, labeling,

25 promotion, offer for sale, distrbution, or sale of Seasilver or any covered product

26 includig but not limited to:

Misrepresenting that any covered product cures or treats cancer

including but not limted to multiple myeloma, non-Hodgkin
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17.

lymphoma lung, breast, and prostate cancer, and brain tumors;

Misrepresenting that any covered product treats or cures diabetes or

enables diabetes patients to reduce or elinate their insulin

medication;

Misrepresenting that any covered product is clinically or

scientifically proven to be effective in treating or curig over 650

diseases, including cancer and AIDS;

Misrepresenting that any covered product is clinically or

scientifically proven to be effective in treating or curng typhoid or

anthax;

Misrepresenting that any covered product is clinically or

scientifically proven to be non-toxic;

Misrepresenting the ingredients of any covered product;

Misrepresenting the contents, valdity, results, conclusions, or

interpretations of any test or study;

Makng any representation that any covered product causes rapid,

substantial, or permanent weight loss without reducing caloric

intake; and

Makng or assisting others in makng any representation. about the health

20 benefits, efficacy, or safety of any covered product, or the performance of the product as

21 it relates to health benefits , efficacy, or safety, including but not lited 
22 representations that such product:23 1. Causes rapid, substantial, or permanent weight loss;24 2. Enables users to lose weight, or any specific amount of weight, or

assists in maintaining weight loss;

Is effective in the treatment or cure of any disease, including but not

limited to cancer, AIDS, obstrctive pulmonar disease, lyme

disease, hear disease, and diabetes;
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Reduces blood pressure; and

Is safe, has no side effects , or is non-toxic;

unless, at the tie of makng such representation, Defendants possess and rely upon

competent and reliable scientific evidence that substantiates the representation. For

puroses of this provision

, "

Competent and reliable scientific evidence" shall mean tests

analyses, research, studies, or other evidence based on the expertise of professionals in

the relevant area, that have been conducted and evaluated in an objective maner by

persons qualfied to do so, using procedures generally accepted in the profession to yield

. 9 accurate and reliable results; and

Providing to any person or entity the means and instrmentalties that

11 contain any claim prohibited under ths Section. For puroses of ths Section, "means

12 and instrmentalties" shall mean aiy information, including but not necessarly lited
13 to any advertsing, labeling, or promotional materials, for use by Distrbutors in their

14 marketing or sale of any covered product;

15 Provided, however, that nothng in ths Final. Judgment shall prohibit Defendants

16 from makng (1) any representation for any drg that is permtted in labeling for any such

17 drg under any tentative final or final standard promulgated by the Food and Drug

18 Admnistration, or under any new drg application approved by the Food:rd Drug

19 Admnistration, or (2) any representation that is specifically permtted in labeling for any

20 product by regulations promulgated by the Food and Drug Admnistration pursuant to the

21 Nutrtion Labeling and Education Act of 1990.
22 II.

y .

JUGMENT AND CONSUMR REDRESS

IT IS FURTHER ORDERED that24 A. Judgment is hereby entered against Defendants, jointly and severally, in the

25 amount of ONE HURED TWNTY MILLION DOLLARS ($120,000,000);

26 provided, however, that all of ths amount except those amounts set fort hereafter shall

27 be suspended.28 B. Defendants Seasilver USA, Inc. , Americaloe, Inc. , Bela Berkes and Jason

Final Judgment re Seasilver, Americaloe, Jason Berkes & Bela Berkes Page 6



Berkes, jointly and severally, shall pay to the Commssion the sum of Three Million

Dollars ($3,000,000) not later than one hundred eighty (180) days after the date of entr

of ths Final Judgment.

C. As securty for the payment required by Subsection II. B , Defendants,

individually and on behal of their respective successors, assigns and all other related

persons and entities reflected on thetitle of or otherwise assertng a lien, mortgage , deed

of trst, assignment, pledge, securty interest or other interest in the real and personal

propert described in Attachment A to ths Final Judgment (collectively, the "Related

9 Pares ), hereby grant to the Commssion liens on and securty interests in the real and

10 personal propert described in Attchment A to ths FinalJudgment, together with all

dwellng houses, other strctues , improvements, appurenances , hereditaments and other

12 rights appertaining or belonging thereto , or which hereafter may be added or attached

thereto, and all replacements , substitutions therefor or thereto, and all proceeds thereof,

whether presently existig or hereafter arsing (collectively, the "Collateral"); provided,

however, that Attachment A to ths Final Judgment shall be filed under seal.15 .

16 Defendants represent and acknowledge that the Commssion is relying on the material

17 representations that the Defendants and/or the Related Pares are the sole owners in fee

18 simple of the Collateral, title to the Collateral is marketable, and the Collateral curently

19 is not encumbered by any other lien, mortgage, deed of trst, assignment, pledge, security

20 interest or other interest except as set fort in Attachment A to ths Final Judgment.

Defendants agree, individually and on behalf of the Related Pares, to subordinate any

liens , mortgages , deeds of trsts, assignments, pledges , securty interests or other

interests that Defendants, individually or though or on behalf of any Related Pares

24 have in the Collateral to the liens and securty interests granted herein to the

Commssion. Defendants furer agree, individually and on behal of the Related Pares,

that as of the date on which they sign ths Final Judgment they shall refrain from

transferrng, convertng, encumbering, sellng, assigning, or otherwise disposi!lg of the

Collateral, except with the express prior written permssion of counsel for the
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Commssion.

Defendants, individually and on behalf of the Related Paries , shall cooperate fully

with the Commssion and be responsible (at their expense) for preparng, executing and

recording the necessar instrments and documents , including financing statements and

continuation statements, doing whatever else the Commssion deems necessar or

desirable to perfect, evidence and continue its liens on and securty interests in the

7 Collateral, and paying all related fees and costs, including attorneys ' fees and filng fees.

Not later than five (5) days after the date on which the Commssion authorizes staff to

sign ths Final Judgment, Defendants and their Related Pares shall prepare (at their

10 expense), execute and deliver to the Commssion mortgages, securty agreements, UCC-

Financing Statements and other documents in form and substance satisfactory to the

12 Commssion, record such documents (at their expense), and take such other steps as the

Commssion deems necessar or desirable to perfect and evidence its liens on and

14 securty interests in the Collateral and to car out the puroses of ths Final Judgment.

15 Upon Defendants ' tiely and complete satisfaction of the payment required by

16 Subsection II. B or, if applicable, Subsection II. 1.1 , and at Defendants ' wrtten request

17 the Commssion agrees to release the liens and security interests granted herein and

18 Defendants shall be responsible for preparng and filng (at their expense) any

19 termnation or other statements reasonably required in connection therewith. The

20 Commssion shall also promptly release such liens and securty interests to the extent

21 necessar topennt the sale or encumbrance of par or all of the Collateral if the proceeds

22 of such sale or financing are remitted directly to the Commssion immediately upon

23 closing of such sale or financing in parial or complete satisfaction of ths Final Judgment

24 and Defendants shall pay all fees and costs related to such release, including filng fees.

25 Defendants shall be responsible for paying all fees and costs relating to the preparation

26 execution, delivery, filng, recording, continuation and termnation of the liens and

27 secuity interests granted herein, including filng fees.

Defendants may pay the first $625,000 of any such proceeds into a Federal Trade

Final Judgment re Seasilver Americaloe, Jason Berkes & Bela Berkes Page 



Commssion trst account established to hold these funds solely for use as a cash bond in

the matter of United States v.Seasilver USA, Inc., et ai. Case No. 03cvl186-W(LSP)

(S.D. Cal.

) ("

the FDA action) or payment to the Federal Trade Commssion in paral

satisfaction of the Defendants' obligation under Subsection II.B. After such a trst

account is established and funded, Defendants may apply to have a United States

Treasur instrment in the amount of $625,000 transferred to the Clerk of the United

States Distrct Cour for the Southern Distrct of Calforna in accordance with the

. requirements of Paragraph 6 of the Consent Decree of Condemnation and Permanent

Injunction in the FDA action. Upon completion of the requirements of the FDA action

and discharge of the bond pursuant to Paragraph 11 of the Consent Decree of

Condemnation in the FDA action, the $625,000 shall be retued to the Federal Trade

Commssion trst account for imediate payment to the Federal Trade Commssion in

parial satisfaction of the Defendants' obligation under Subsection II.B. Defendants

shall not receive any credit for the $625,000 until it is paid to the Federal Trade

Commssion from the Federal Trade Commssion trst account in accordance with ths

subsection; provided, however,that nothng in ths Paragraph shall affect Defendants

obligations pursuant to Section II. B.

D. Defendants shall pay all amounts due under ths Final Judgment in cash by

electronic funds transfer to the Commssion, or to such agent as the Commssion may

direct, pursuant to instrctions provided by. the Commssion.

All funds paid pursuant to ths Final Judgment shall be deposited into a

fund admnistered by the Commssion or its agent to be used for equitable relief

including but not limited to consumer redress and any attendant expenses for the

admnistration of any redress fund. In the event that diect redress to consumers is

25 . wholly or parially impracticable or funds remain after redress is completed, the

26 . Commssion may apply any remaining funds for such other equitable relief (including

27 . consumer information remedies) as it determnes to be reasonably related to the

Defendants' practices alleged in the Complaint. Any funds not used for such equitable
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