UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
)
FEDERAL TRADE COMMISSION, ) ORI GIN A L
)
Plaintifi, )
)
v. )
)
MEDICAL-BILLING.COM, INC., )
a corporation, d/b/a Professional )
Management Consultants, and )
)
MICHELE GRAHAM, )
)
Defendants. )
)

STIPULATED FINAL JUDGMENT AND ORDER FOR PERMANENT
INJUNCTION AND OTHER EQUITABLE RELIEF

Plaintiff, the Federal Trade Commission (“Commission’), commenced this action on
April 5, 2002, by filing its Complaint for Injunctive and Other Equitable Relief (“Complaint™)
pursuant to Section 13(b) of the Federal Trade Commission Act (“FTC Act™), 15 U.S.C. § 53(b),
charging that defendants Medical-Billing.Com, Inc. and Michele Graham were engaged in
deceptive acts or practices in violation of Section 5 of the FTC Act, 15 U.S.C. § 45, in
connection with the advertising, telemarketing, offering for sale, and sale of work-at-home

medical billing marketing services.
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The Commission and defendant Michele Graham, individually and by her Chapter 7
bankruptcy trustee Linda S. Payne, hereby stipulate to entry of this Stipulated Final Judgment and
Order for Permanent Injunction and Other Equitable Relief (“Order””). The Commission and the
defendant have consented to entry of this Final Judgment and Order without trial or adjudication
of any issue of law or fact herein and without the defendant admitting liability for any of the

violations alleged in the complaint or for any wrongdoing whatsoever.

NOW THEREFORE, the Commission and defendant Michele Graham, individually and
‘by her Chapter 7 bankruptcy trustee Linda Payne, having requested the Court to enter this Order,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

FINDINGS
1. This is an action by the Commission instituted under Sections 5 and 13(b) of the
FTC Act, 15 U.S.C. §§ 45 and 53(b). The Complaint seeks permanent injunctive relief against
defendant in connection with the advertising, offering for sale, and sale of work-at-home medical

billing marketing services, and equitable monetary relief in the form of consumer redress and/or

disgorgement.
2. This Court has jurisdiction over the subject matter of this action and the parties.
3. Venue is proper as to all parties in the Northern District of Texas.
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4. The Commission’s Complaint states claims upon which relief may be granted

against defendant under Sections 5(a) and 13(b) of the FTC Act, 15 U.S.C. §§ 45(a) and 53(b).

5. The Commission has the authority under Section 13(b) of the FTC Act to seek the

relief it has requested.

6. The activities of defendant, as alleged in the Complaint, are in or affecting

commerce, as defined in Section 4 of the FTC Act, 15 U.S.C. § 44.

7. On May 24, 2002, defendant Michele Graham filed a voluntary petition for relief
under Chapter 13 of the Bankruptcy Code, 11 U.S.C. §§ 101 et seq., in the United States
Bankiupicy Court for the Eastemn District of Texas, Case No. 02-43262 (“Graham Bankruptcy
Case”). On or about June 4, 2002, defendant Michele Graham filed a Notice of Voluntary
Conversion of her Chapter 13 bankruptcy case to a case under Chapter 7 of the Bankruptcy Code.
Linda S. Payne was appointed the Chapter 7 trustee for defendant Michele Graham (“Graham
Trustee”). The Commission’s action against defendant Michele Graham is not stayed by 11
U.S.C. § 362(a) because it is an exercise of the Commission’s police or regulatory power as a
governmental unit pursuant to 11 U.S.C. § 362(b)(4) and thus falls within an exception to the

automatic stay.

8. Defendant has entered into this Order freely and without coercion. Defendant

further acknowledges that she has read the provisions of this Order and is prepared to abide by
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them.

9. ©  The Commission and defendant stipulate and agree to this Order, without trial or
final adjudication of any issue of fact or law, to settle and resolve all matters in dispute between
them anising from the Complaint up to the date of entry of this Order and without the defendant
admitting liability for any of the violations alleged in the complaint or for any wrongdoing

whatsoever.

10. Defendant waives all rights to seek judicial review or otherwise challenge or
contest the validity of this Order. Defendant further waives and releases any claim she may have

against the Federal Trade Commission, its employees, agents or representatives.

11. Defendant has agreed that this Order does not entitle defendant to seek or to
obtain attorneys’ fees as a prevailing party under the Equal Access to Justice Act, 28 U.S.C.
§ 2412, as amended, and defendant further waives any claim that she may have under said

provision of law.

12. Entry of this Order is in the public interest.

DEFINITIONS

For purposes of this Order, the following definitions shall apply:
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1. “Defendant” means Michele Graham, individually and by Linda S. Payne, solely

in her capacity as the Graham Trustee.

2. “Medical Billing” means any service by which bills or charges for medical
services or products or medically related services or products are sent, directly or indirectly, to a
patient or third party payor, including, but not limited to, insurance companies, on behalf of the
physician, doctor or other provider of a medical service or product or medically related service or

product.

3. “Franchise Rule” is defined as the Commission’s Trade Regulation Rule entitled
“Disclosure Requirements and Prohibitions Concerning Franchising and Business Opportunity
Ventures,” 16 C.F.R. Part 436, as currently promulgated or as it may hereafter be amended. A

copy of the Franchise Rule is attached hereto and incorporated herein as if fully set forth.

4, “Franchise” is defined in Section 436.2(a) of the Franchise Rule, 16 C.F.R.
§ 436.2(a), and includes “business opportunity ventures” as discussed in the FTC’s Final
Interpretive Guide for the Franchise Rule, 44 Fed. Reg. 49966 (August 24, 1979). The term
“franchise” in this Order shall also encompass any successor definition in any later trade

regulation rule promulgated by the Commission.

5. “Business Venture” means any written or oral business arrangement, however

denominated, whether or not covered by the Franchise Rule, which consists of the payment of
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any consideration for: (a) the right or means to offer, sell, or distribute goods or services (whether
or not identified by a trademark, service mark, trade name, advertising, or other commercial
symbol); and (b) more than nominal assistance to any person or entity in connection with or
incident to the establishment, maintenance, or operation of a new business or the entry by an

existing business into a new line or type of business.

6. “UFOC format” is defined as the Uniform Franchise Offering Circular format that
has been adopted by the North American Securities Administrators’ Association and accepted by

the Commission for use in lieu of the Franchise Rule’s disclosure format.

7. “Telemarketing” shall mean any business activity (which includes, but is not
limited to, initiating or receiving telephone calls, managing others who initiate or receive
telephone calls, operating an enterprise that initiates or receives telephone calls, owning an
enterprise that initiates or receives telephone calls, or otherwise participating as an officer,
director, employee or independent contractor in an enterprise that initiates or receives telephone
calls) that involves attempts to induce consumers to purchase any item, good, service, partnership
interest, trust interest or other beneficial interest, or to enter a contest for a prize, by means of
telephone sales presentations, either exclusively or in conjunction with the use of other forms of
marketing. Provided that the term “telemarketing” shall not include transactions that are not
completed until after a face-to-face contact between the seller or solicitor and the consumers

solicited.
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8. “Work-At-Home Opportunity’” means any program, plan, product, or service

represented to enable or assist a participant or purchaser to earn money while working at home.

9. *“Assisting others” means providing any of the following goods or services to any
person or entity: (a) formulating or providing, or arranging for the formulation or provision of,
any good or service related to any Franchise or Business Venture; (b) formulating or providing,
or arranging for the formulation or provision of, any telephone sales script or any other marketing
material; (c) hiring, recruiting, or training personnel; (d) advising or consulting others on the
commencement or management of a Franchise or Business Venture; (e) providing names of, or
assisting in the generation of, potential customers; (f) performing customer service functions,
including but not limited to, receiving or responding to consumer complaints; (g) performing
marketing or telemarketing services of any kind; or (h) acting as an officer or director of a

business entity.

10. “Customer” or “consumer” means any person who is or may be required to pay for

goods or services.

11.  “Person” means any individual, group, unincorporated association, limited or

general partnership, corporation, or other business entity.

12. “Document” is synonymous in meaning and equal in scope to the usage of the

term in Federal Rule of Civil Procedure 34(a), and includes writings, drawings, graphs, charts,
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photographs, audio and video recordings, electronic mail (“e-mail””), computer records, and other
data compilations from which information can be obtained and translated, if necessary, through
detection devices into reasonably usable form. A draft or non-identical copy is a separate

document within the meaning of the term.

13. “Material” means likely to affect a person’s choice of, or conduct regarding,

goods or services.

ORDER
I. PROHIBITED BUSINESS ACTIVITIES
IT IS ORDERED that defendant Michele Graham whether acting directly or through any
entity, corporation, subsidiary, division, affiliate, or other device, is hereby permanently
restrained and enjoined from the advertising, promoting, telemarketing, offering for sale, or sale
of any Work-At-Home Opportunity. Nothing in this Order shall be read as an exception to this

Paragraph L.

IX. INJUNCTIVE PROVISIONS
IT IS FURTHER ORDERED that:
A. Defendant and her assigns, agents, servants, employees, and all other persons or
entities in active concert or participation with them who receive actual notice of this Order by

personal service or otherwise, whether acting directly or through any entity, corporation,
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subsidiary, division, affiliate, or other device, in connection with the advertising, promotion,

offering for sale, sale, or distribution of a Franchise or Business Venture, are hereby permanently

restrained and enjoined from:

1.

Failing to provide a complete and accurate disclosure document containing all of -
the information required by Section 436.1(a)(1) - (24) of the Franchise Rule, in

the manner and within the times specified by the Franchise Rule;

Failing to provide an earnings claim document or other disclosures required by
Section 436.1(b) - (e) of the Franchise Rule, in the manner and within the times

specified by the Franchise Rule;

Making any earnings claim or projection without having a reasonable basis for
each claim or projection at the time the claim or projection is made, as required by

Section 436.1(b) - (e) of the Franchise Rule; and

Engaging in any other act or practice prohibited by Section 436.1(f) - (h) of the
Franchise Rule, or failing to fulfill any other obligation imposed by the Franchise

Rule;

provided, however, that the defendant may choose to comply with the disclosure requirements of

the Franchise Rule by fully and completely complying with all of the disclosure

requirements set forth in the UFOC format. If defendant chooses to comply with the Franchise

Rule by using the UFOC format, defendant and her successors, assigns, directors, officers,
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agents, servants, employees, and all other persons or entities in active concert or participation
with them who receive actual notice of this Order by personal service or otherWise, whether
acting directly or through any entity, corporation, subsidiary, division, affiliate, or other device,
are hereby permanently enjoined from failing to comply with any provision of the UFOC. In the
event the Franchise Rule is hereafter amended or modified, or the UFOC is amended or modified
and such UFOC amendment or modification is accepted by the Commission for use in lieu of the
Franchise Rule’s disclosure format, defendant’s compliance with the Franchise Rule as so
amended or modified, or the UFOC as amended or modified and accepted by the Commission,

shall not be deemed a violation of this Order.

B. Defendant and her assigns, agents, servants, employees, and all other persons or
entities in active concert or participation with them who receive actual notice of this Order by
personal service or otherwise, whether acting directly or through any entity, corporation,
subsidiary, division, affiliate, or other device, in connection with the advertising, promotion,
offering for sale, sale or distribution of any item, product, good, service, Franchise, Businéss
Venture, Work-At-Home Opportunity or employment opportunity, are hereby permanently
restrained and enjoined from:

1. Misrepresenting, expressly or by implication, that they will furnish consumers

with clients or the names and addresses of clients who are likely to use the

consumers’ services;

2. Misrepresenting, expressly or by implication, that they have established
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relationships with any potential employers;

3. Misrepresenting, expressly or by implication, that consumers are likely to earn a

specific level of eamnings;

4. Misrepresenting, expressly or by implication, that consumers can readily obtain

refunds upon request;

5. Misrepresenting, expressly or by implication, the terms and conditions of any

refund or guarantee policy;

6. Failing to disclose in a clear and conspicuous manner, prior to charging a
consumer for any good or service, all material terms, conditions, and limitations

of any refund or guarantee policy, or any policy of non-refundability; and

7. Misrepresenting, expressly or by implication, any material fact regarding any item,

product, good, or service sold or offered for sale.

III. PROHIBITIONS REGARDING CONSUMERS
IT IS FURTHER ORDERED that defendant and her assigns, agents, servants,
employees, and all other persons or entities in active concert or participation with them who

receive actual notice of this Order by personal service or otherwise, whether acting directly or
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through any entity, corporation, subsidiary, division, affiliate, or other device, are hereby
permaqently restrained and enjoined from selling, renting, leasing, transferring, or otherwise
disclosing the name, address, telephone number, Social Security number, credit card number,
bank account number, e-mail address, or other identifying information of any person who paid
any money to defendant, at any time prior to entry of this Order; provided, however, that
defendant may disclose such identifying information to a law enforcement agency or as required

by any law, regulation, or court order.

IV. MONETARY JUDGMENT

IT IS FURTHER ORDERED that:

A. Judgment is entered in favor of the Commission and against defendant Michele
Graham, individually, and Linda S. Payne, solely in her capacity as Graham Trustee, jointly and
severally, in the amount of THREE MILLION TWO HUNDRED FIFTY EIGHT THOUSAND
FORTY NINE DOLLARS ($3,258,049.00) (the “Judgment”) provided, however, that this
Judgment shall be suspended until further order of the Court, and provided further that this
Jjudgment shall be subject to the conditions set forth in Section IV of this Final Judgment and

Order.

B. Pursuant to Section 502 of the Bankruptcy Code, 11 U.S.C. § 502, the FTC shall
hold an allowed general unsecured claim in the Graham Bankruptcy Case, jointly and severally,
in the amount of THREE MILLION TWO HUNDRED FIFTY EIGHT THOUSAND FORTY

NINE DOLLARS ($3,258,049.00). The FTC shall be entitled to participate in any distribution in
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the Graham Bankruptcy Case paid on account of allowed general unsecured claims in each such
case, pursuant to Section 726 or 1129 of the Bankruptcy Code, 11 U.S.C. §§ 726 and 1129, and _

in accordance with the priorities of the Bankruptcy Code.

C. The Commission and defendant Michele Graham stipulate and agree to, within ten
(10) days of the date of entry of this Order, file a Complaint and Agreed Judgment in the Graham
Bankruptcy Case, substantially in the form attached hereto as Appendix A, determining the
Judgment, including the conditions set forth in Paragraph V of this Order, to be

nondischargeable, pursuant to Section 523 of the Bankruptcy Code, 11 U.S.C. § 523.

D. Provided that the bankruptcy court in the Graham Bankruptcy Case enters an
‘Order determining the Judgment to be nondischargeable as required by Paragraph IV©O) of this
Order and pursuant to Section 523 of the Bankruptcy Code, 11 U.S.C. § 523, and subject to the
conditions set forth in Paragraph V of this Order, the Judgment against defendant Michele
Graham shall be suspended until further order of the Court. Nothing in this Paragraph IV(D) or
elsewhere in this Order shall be read to modify the FTC’s entitlement to participate in any

distribution in the Graham Bankruptcy Case under Paragraph IV(B) of this Order.

E. Defendant Michele Graham agrees that, if she fails to meet the obligations set
forth in this Order, the facts as alleged in the Complaint filed in this matter shall be taken as true
in any subsequent litigation filed by the Commission to enforce its rights pursuant to this Order,

including, but not limited to, a nondischargeability complaint in any bankruptcy case.
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