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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
)
FEDERAL TRADE COMMISSION, )
)
Plaintiff, )
) Civil Action No, 05 C 5442
\Z ) Judge Moran
) Magistrate Denlow
Centunion Financial Beoefits LLC, ef al,, )
)
Defendants. )
)

STIPULATED ORDER FOR PERMANENT INJUNCTION AND FINAL JUDGMENT
AGAINST DEFENDANT SYLVAIN CHOLETTE

Plaintiff, the Federal Trade Commission (“FTC"” or *“the Commission”), commenced this

action by filing its Co_mplai_nt, followed by a Tirst Amended Complaint, for m]unctlve and bther
equitable relief pursuant to Sectons 13(b) and 19 of the Federal Trade Cornrmssion Act (“FTC
Act™), 15 11,8.C. §§ 53(b) and 57b, the Telemarketing apd Consumer Fraud and Abuse
Prevention Act (“Telemarketing Act’™), 15 U.5.C. §§ 6101, et seq., charging that the defendants
engaged in deceptive acts or practices in violation of Section 5(a) of the FTC Act, 15 U.S5.C.
§ 45(a), and the FTC’s Trade Regnlation Rule entitled “Telemarketing Sales Rule,” 16 C.F.R.
Part 310.

The FTC and Defendant Sylvain Cholette, having been represented by counsel and acting
by and through such counsel, have consented to the entry of this Stipulated Order for Permanent
Injunction and Final Judgment (“Stipulated Order” or “Order’) without a trial or adjudicatiun of

any issue of law or fact herein.
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NOW, THEREFORE, the Commission and Defendant Sylvain Cholctte, having reciuested
the Court to enter this Stipulated Order, and the Court, having considered the Stipulated Order
‘reached among the parties and for other cause appearing, it is ORDERED, ADJUPGED, AND
DECREED as followé: |

FINDINGS
1. This is an action by the Commission instituted under Sections 13(b) and 19 of the
FTC Act, 15 U.S.C. §§ 53(b) and 57b, the Telemarketing Act, 15 U.S.C. §§ 6101, ef .";eg_, and the
FTC’s Telemarketing Sales Rule, 16 C.F.R. Part 310. Pursuant to these statutes and regulations,
the Commission has the authority to seek the relict contained herein.

‘ 2.l The Commission’s First Ameﬁd:d Coﬁnplaint statcs a claim ﬁpon which rehef’
may be grapted against Defendant Sylvain Cholette under Sections 5, 13(b), and 19 of the FTC
Act, 15 U.8.C. §§ 45, 53(b) and 57b, the Telemarketing Act, 15 U1.8.C. §§ 6101, ef seg., and the
FTC's Tclemark;'ting Sales Rule, 16 C.F.R. Part 310.

3. | This Courlt has jurisdiction over the subject matter of this case and all parlies
hereto, |

4, Venue in the United States District Court for the Northen Disl:rict‘of Ulinois is
proper under 15 US.C. § 53(b) and 28 U.S.C. § 1391(b), (©), and (d).

5. The alleged activities of Defendant Sylvain Cholette are in or affecting commerce,
as defiped in Section 4 of the FTC Act, 15 US.C. § 44.

6. Defc—:ﬁdant Sylvain Cholette, without admitting the allegations set forth in
Plaintiff’s First Amended Complaint or any liability in connection therewith, agrees fo cﬁ.try of

this Stipulated Order.
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7. The parties shall each bear their own costs and attomeys’ fees incu:red in this
action and have waived all claims under the Equal Access‘tp Justice Act, 26 11.5.C. § 2412, and
all rights to scek judicial review, or otherwise to challenge the validity of this Stipulated Order. |

8. Thas Order is in addition to‘and not in licu of any other éivil or criminal reﬁwdies

that may he provided by law.
| 9. Entry of this Stipulaited Order is in the public interest.

DEFINITTIONS

For purposes of this Order, the following definitions shall apply:
1 | “Defendant” means the Defendant Sylvain Cholette.

2, "Asset” or “assets” means any legal or equitable interést in, right te, or ¢laim to,
any real and personal property, inc]uding, but not limited to, chattelé, goods, instruments,
equipment, fixtures, general intangibles, effects, leascholds, mlail or other dc]iverics, inventory, |
checks, notes, accounts, credits, receivables (as thosc terms are defined in the Uniform
Commmercial Code), and all cash, wherever located.

3. “Assisting others” means providing any of the followi_ﬁg goods or sgrvices: )]
pruvidipg for or arranging for the provision of mail or telephone lists that contain,l incorporate, or
utilize COnéluﬁlerS’ account numbers; (2) prc—:paring or providing, or causing to be prepared or

- provided, telephone sales scripts or other materials for use in connection with the promotion of
. products or services to consumers; ‘(3) providing, mailing or shipping, or énaﬁging for the
provision, mailing or shipping, of fulfillment products or services; (4) providing or arranging for
the provision of telemarketing or computer processing services; (3) providing or facilitating the

means of obtaining payment from consumers, by providing or facilitating access to the credit
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- card or bank account payment and collection system; and (6) providing marketing or customer
service support. |
. 4. R “Consumer” means any individual, group, unincorporated association, Iimjted or

génem} parmership, corporation, or other business entity.

5. . “Credit-related products, programs, or services” means any product, program, or
s.ervice which is advertised, offercd for sale, or sold to consumers as a method 5y which
' ‘consumcrs may cstablish dr obtain any cxtcnsion Qf credit or credit device, including, but not
Hmited to, credit cards, loans, or financing, or as a method to consolidate or 1iqﬁidate debts.
| 6. | “Customer” means any person who has paid, or may be required ‘to pay, for gotsds
' or services offered for sale or sold by Defendant. | o |

T “Documcﬁt’f is synonymous in meaning and equal in scope to the usage of the
term in Tederal Rule of Civil Plrocedure 34(a), and includes writings, drawings, graphs, charts,
photographs, audio and video recordings, computer records, and other data compilations from
which information can be obtained and translated, if necessary, through detection devices into
reasonably usable form. A draft or non-identical copy is a separate document within th.c:.mﬂaning
of the term.
S. “Mafc:rial" means likely to affect a person’s choice of, or conduct regarding,

goods or services.

9. “T‘érsnn“ means a natural person, organization, or other legal cntit'y, includiﬁg, but
not limited to, a corporation, partnership, sole proprietorship, limited liability company,
association, cooperative, or any other group or combination acting as an entity.

10.  “Telemarketing” means a plan, program, or campaign (whether or not covered by
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| the Telemarketing Sales Rule, 16 C.F.R. Part 310) which is cqnducted to induce the purchase of -
| gdods ot services or a charitable contribution, by use of one or more telephones.
ORDER
L
PROHIBITED BUSINESS ACTIVITIES
' l;f IS FURTHER ORDERED that, in cbnnection with the advertising, marketing,
promoling, offering for sale, or sale of any product, program,l or service, Defendant Sylvain
' Cha]ette, and his oiﬁcers, agEn;Ls, direclors, servanls, cinployees, salespersons, mdependent
contractors, attormeys, corporations, subsidiaries, afﬁliates, successors, and assigns, and all gther
‘person"s or Entities in active concert c& participation with him who receive actual notice of this |
Crder by personal servi{,;e or otherwise, whether actiﬁg directly or through any trust, corporation,
subsidiary, division, or other dévicc:, are hercly permaqenﬂy restrained and enjoined from:

A ‘Mﬂking, Df assisﬁng others in making, any eﬁcpress or implied representation or
omission Qf material fact that is false or misleading, in any manner, including, but.not limited to, -
any false o1 n:u sleading state]:ﬁant: |

bl That Defendant will provide consumers with, or airange for consumers lo
receive, a maij credit card, such as a Visa or MasterCard,
2. Concerning the Defendant’s ability to provide consumers with any credit-
related product, program, or service; and |
3. Concerning any fact material to 2 consumm_"s decision to purchase any
product, program or service;

B. Violating or assisting others to violate any provision of the Telemarketing Sales
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" Rule, 16 C.EFR. Part 3] 0; et seq., including, but not limited to:

L Violating Section 310.3(a)(2) of .the Telemarketing Sales Rule, 16 C.F.R.
§ 310.3(a)(2), by misrepresenting, directly or by implication, any material aspect of the
performance, efficacy, nature, or central characteristics of poods or services that are the subject
of a sales offer, 16 CF.R. § 310.3(a)(2)(ii);

| 2. Violating Section 310.4(2)(4) of the Telemarketing Sales Rule, 16 C.F.R.
§ 310.4(a)(4), by requesting or receiving payment of any fec or consideration in ﬁdvance of
obtaining or arranging an cxtension of credit when they have guarantecd or represented a high
]J_kchhood of success in obtainin; g Or arranging an extension of credit;
‘3. | .‘ leatmg Scction 310.4(b)(1)(i11)(B) of the TSR, 16 C. F R.

§ 310. 4(13)(1)(111)(]3) by engagmg in or causing others 1o engage in initiating an ocuthound
tclephone call to a person’s telephone number on the National Do Not Call Registry; and

4 Violating Section 310.8 of the TSR, 16 C.F.R. § 310.8, by iﬁitiating, or
‘causing others to initiate, an outbound telephone call to a telephone number within a given area
code without Defendants first paying the requli.red annval fee tor access to the telephone numbers

within that area code that are inchided in the National Do Not Call Registry; and

C. Assisting others who viclate any provision of Subsections A and B of this Scction.
1I.
ONETARY RELIEF

1T IS FURTHXR ORDERED that:
A, Judgment in the amount of $9,894,514 (USD) is hereby entered in favor of the

Commission against Defendant Sylvain Cholette, jointly and severally, as equitable monetary
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restitution for consumer injury relief; provided, however, that this judgment shall be suspended
until further Order of the Court pursnant to Section III of this Order (Right to Reopen), and
provided further that this judgment shall be subject to the conditions set forth in Section V.

B, All funds paid pursuant to Section IT and/or Section 11T shall be deposited into a
fund administered by the Commission or its agent to be used for equitable relief, including, but
not houted o, consumer redress and any attendant expenses for the admimstration of such
equitable relief. Defendant Sytvain Cholette shall cooperate fully to assist the Commission in
identifying consumers who may be entitled to redress pursuant to {lis Order. In the event that
direct redress is wholly or partially impracticable or funds remain after redress is completed, the
Commission may apply any remaiming funds for such other equitable relief (including consumer
information rcnicdics) as it detcrmines to be reasonably related to Defendant Sylvain Cholette’s
practices alleged in the First Amended Complaint. Any funds not used for such cquitable relief
shall be deposited to the United States ‘I'reasury as disgorgement. Defendant Sylvain Cholette
shall have no right to challenge the Commission’s choice of remedies under this Section;

C. The judgment entered pursuant to Paragraph A of this Section for equitable
monetary relicl is solely remedial in nature and is not a fing, penalty, punitive assessment, or
foreiture;

I, Inn the event of any default on any obligation lo make payment under this Section,
intercst, computed pursuant to 28 U.8.C. § 1961(a), shall accrue {rom the datc of default to the
date of payment, and shall immedialely become due and payable;

E. For purposes of any subsequent proceedings to enforec payments required by this

Section, including, but not liunited to, a non-dischargeability complaint filed in a bankruptey
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proccéding, Defendant Sy]'}aﬁn Cholette waives any right to contest any all;gations in Plaintiff’s
* First Amended Complaint; and | | |

F.  Nothing herein siaal] be deemed lor' coustrued to prevent the Commission ﬁ'om
hﬂtiating any approprate pfuueedings to enforce the provisions of this Order. | |
| IIL.

RIGHT TO) REOPEN; ACCURACY OF FINANCIAT STATEMENT

' Tl I8 FURTHER ORDERED that within five (5) business days after the date of entry of
ﬂJ.is Stipulatéd Order, De:fendant Sylvaiﬁ Cholette shall submit to the Commission a tmthful
‘sworn stateroent that shall rﬁ:affnm and attest to the tl'Llﬂ'lﬁl]TlESS,l accuracy, and completeness of
~ the Financial Statement of Individual Defendant executed hy Defendant Sylvaiﬁ Cholette on
Novermber 18, 2005, The Ciommisﬁon’s agrecment to t]iis Stipuwlated Order 18 expn-:ssl)lr
premised upon the finuncial condition of Defendant Sylvain Cholette, as represented in his
financial statement, which contains material information upon whjg:h the Cnmﬁssion relied in
negotiating and agreeing upon tl]ié Stipulated Order.
If, upén motion of the Commission, the Court finds that IDefendant Sylvaili Cholette

| failed to submif the sworn statement required b}éllhis Section, or that Defendant failed to disclose
anj/ mﬂie:;'ial as;sét, nmterially misrﬂpréscntcd the value of any asset, or made any other matérial
inis?epresentatiuu m or umission from the financial statement, the Court shall enter judgment
against him, in favor of the Commission, in t'ha.amnunt of $9,854,514 (USD) (the approxirate
total amo@t ﬁf consumer injury in this matler during the time that Defendant Sylvain Cholette
Was actively involved in the alleged activities set forth in Plaintiff’s First AmendedlCcmmplatnt),

and the entire amount of the judgment shall become immediately due and payable, less any |
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. amount already paid.

Frovided, however, that in all other respects, this judgment sl;hlall remain in fll forée and
2 t‘fﬁ‘cct,. unless otherwise ordered by the Court; and provided further, that Froceedings instituted

: uﬁdar ﬁ1is Section ate in addition to, and nnf in lieu of, .any other civil or criminal remédies that
may be pmv.ided. by law, including, but not Hp:jted 1o, cuntaiﬁpt proceedings, or any other |
froceedings that the Commission or the United States might initiate to enforce this Stipulated
Order. |

v, .

CUSTOMER TISTS

T'I‘ IS FURTHER ORDERED that ]jefendant Sylvain Cholette, and his officers, agmts,
directors, servants, employees, éafespersons, independent ml)nﬁactnrsl, attnméys, c:mporaticmé,
S'uhsidiaries, affiliates, successors, and assigns, and all other persons or entities iJ‘:L‘active concert
ot parficipation with tl13111 wholrcccive actual notice of this Order by pt-ETSDHELl. sarvicc or
otherwise, whc;ﬁh&r acling dﬁecﬂylor through any trust, corporation, subsidiary, division, or other
device, aré permanently restrained and enjofnéd from s«:llj_ug, rcntjng, leasing, transféning, 6r
otherwise disclosing the pame, address, t.elephone number, social‘ security xiﬁmbér, credit‘card
number, :banic account numb'er, e—.mail address; or other identifying information of ﬁny person
who paid any money to or received any credit-related layoduct, program, or sc:rvlice ﬁ‘oﬁ ‘
Defendant, or whose identifying infarmation was obtained for the purpose of soliciting them to
i)ay money to or receive services from Defendant at any time prior to the date this Order is
entered, in connection with the sale or rendition of the pm&ucts, programs, or services referenced

in the First Amended Complaint.
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Provided, however, that Defendant Sylvain Cholette, and his officers, agents, directors,
. servants, employees, salespersons, independent contractars, attomeys; corpqrationfs; éubsidiﬂries,
affiliates, successors, and ass% gns, and all other persons or enlities in active concert or
| - participation with them whao receivé actval noticc of this Order by ;.:ermna]‘service or‘ othérwise,
.wliather acting directly or through any trust, corjnoration, subsidiary, ‘div.isiun,j or other device,
niéy provide such information to a law enforcement agency either voluntarﬂy, ar aé required by
any law, rclglulatiOn, or court order. |
V.
- COOPERATION WITI1 FTC COUNSEL

1T I8 FURTHER ORDERED that Defendant Sylvain Cholette shall, in cﬁnnécﬁon with
- this action or any subsequent investigations related to or associated with the tram‘:actinns or the
- occurrences that are the subject of the FTC’s First Amended Complaimt, coolpcrat.r: in pood faith . |
With the,FTC and appear, or cause his officers, employees, represcntatives, or agents to appear, at
such places and‘ times as the FTC shall reasonably request, after written notice, for ilntlc:rlviews,
uonl"arencés, p:retriall discnvery, review lDf documc:nts, énd for SUGE other matiers as may be
Jeasonably quueqted by the FTC Ifrequested in wnnng by the FTC, Defendant ‘§ylva111
Cholette shall appear, or cause his officers, Bmplnyees IEpI‘E&EntELthES or agents to appear and
provide truthful testimony in any trial, deposition, or other proceeding related to or associated
: with the nanséctions or the occurrences that are the subject of the First Amended Cnlmplﬂint,

without the service of a subpoena -

VI
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COMPLIANCE MONITORING

ITI1S ]*‘U‘R"_[‘I'IER ORDERED that, for the purpose of moﬁitor‘ing and in{restfgatillg
compliance with any provision of this Drci&r: | -
~ A, Within ten (10) days of receii)t of written nnticé from a representative of the |
Commission, Defendant Sylvain Cholette shall submit additional written reports, éwom to lunder ‘
-ppnalty of pefury; produce dqcumenfs for inspection and copying; appear for dep;jsiti.m‘n; and/or
provide entry during normal business hours to any business location in Defendant’s possessiéln or
dircet or indirect control to inspect thf.: business operation;
E. In addition, the Cowmissim; is authorized to monitor compliance with this Order
by all other iejwful ‘rﬁezms, inchding, but not ]imirzd to, the following: | |
1. obtaining discovery from any person, without further leave of court, using
the procedures prescribed by Fed. R, Civ. P. 30, 31, 33, 34, 36, and 45; and
| 2, pOSINE 48 CONSUMETS and suppliers to: Defendant Sylvain Cholette, his
~employees, or any other entity managed or controlled in wholc or in part by Defendant, without
the necessity of ide:ntiﬂcatidn or prio; notiée; and B | |
C. ]Jefendant Sylvain Cholette shall permit representatives of the Commission'lh
intervieﬁr any employer, consultant, independent contractor, representative, agent, or emlﬁluyeé '
who has agreed to sucil an interview, relating in any way to any conduct subject to tlﬁs Order. .
The person interviewed may have counsel prcscﬁt.
Provided, however, that nothing in this Order shall limit the Commission’s lawful use of
compulsory process, pursuant to Sections 9 and 20 of the FTC Act, ]5 US.C.§§49, 57b-1, to

obtain any documentary material, tangiblc things, testimony, or information relevant to unfair or
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- deecptive acts or practices in or affecting commerce (within the meaﬁjﬁg of |
15. U.5.C. §45(a)(1)). |
VIL
COMPLIANCE REPORTLNG BY DEFENDANT
IT 18 FURTHER ORDERED that, in order that compli.ﬂnce. with the provisions of this
Order may be mom’téred; | | | o |
A, Fora periéd of five (5) years from the date of entry of this Order,
1. Defendant Sylvain Cholette shall notify the Commission of the following:
8, Any ‘changes in his resi;iellce, mailing addresses, and telepbone -
| numbers, within ten (10) days of the date Qf such change;
| b, Auy changes in his employment status (including self-
employment), and any change in thé ownership of the Defendant in any business entity, within
ten (] ‘0) days of the date of the such change. Suchlnotice shall inélude the name and address of
each business that the Defendant is affiliated with, employed by, creafas or forms, or performs
services for; a statement of the nature of the business; and a statement of the Defendant’s duties
am:l réqunsibilities in con_uecltion with the busiqcss or ‘cmployment; and |
c.  Any changes m the Defendant’s name or usc of anjr aliases or
fictitious names; and |
2, Defendant Sylvain Cholette shall notify the Commission of any chﬁnges n
corporate structure of any business entity that the Defendant direuﬂy or indirectly controls, or has
an ownership interest in; that may affeci compliance obligations arising under this Order,

tncluding, but not limited to, a dissolution, assignment, sale, merger, or other action that would .
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‘ resﬁlt‘ in the emergence of a successor entity; the creation or dissolution of & s'ubsidiary, parent, or
| .afﬁliate that engages in an.y acts or pmcticés subject to this Order; the filing éfa bﬁnkruptcy |
petiti‘;_m; ord changf: in the corpofatc: name or address, at lcast thirty (30) days prior to such
cﬁa'ngc, provided that, with respect t(;» any proposed change in the corporation about which the
Defendant Iearns less than thirty (30) days prior to the date such action is to take placé,
Defendant shall notify the Commission as soon as is“practicahle after obtai ning such knowledge.
' B. One hundred eighty (180) days after the date of entry of this Order, Defendant
Sylvain Cholette shall provide a wrilten report to the FTC, swom to under pen.al.ty of perjury
' und.rsr the laws of the United States, setting forth in dc:tail‘thc manner and form in whjch he has
complied and is comnplying with this Drdér. This rep;:rrt shall illclude, but not be ]irﬁited to:
1, The then-current residence address, mailing addresses, and telephone
numbers of Defendant Sylvain Cholette;
| 2. The fhen—cuﬁentamployment and husiness addresses and telephone
numbers of Defendant Sylvain Cholette, a description of the business activities of each such
‘cmployer or business‘, and the titlé and responsibilities of Def311da11t Sylvain Cholette, fo; éach
such employer or business; and
| 3. ) Any other changes required to be reported mldarr subsection A of this
Section. . | | |
4, A copy of each aukﬁuMedgment of receipt of this Order obtai;lcd by
Detendant pursuant to Section X of this Order; and | | |
C. For the purposes of this Order, Defendant Sylvain Cho].atté shall, unless otherwise - -

directed by the Commission’s authorized representalives, mail all written notifications to the
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