


hereafer, have agreed to settlement of ths action without adjudication of any issue of fact or

law. and without Defendants admitting liability for any of the violations alleged in the

complaint.

THEREFORE, on the joim motion of the paries, it is hereby ORDERED,

ADJUDGED AND DECREED as follows:

FINDINGS

This Court has jurisdiction over the su ject matter and the pares pursuant 

28 V. C. 1111 1331 , 1337(a), 1345 and 1355 , and 15 U. C. 119 45(m)(1)(A), 53 (b), 56(a), and

57b.

Venue is proper as to all paries in this Distrct.

The activities of Defendants are in or affecting commerce, as defmed in Section 4

of the FTC Act, 15 U.S. C. 11 44.

The compJaint states a claim upon which relief may be granted against

Defendants , unde. S",,\iull .5(a), 5(m)(1)(A), 13(b), and 19 of the Federal Trade Commission

Act ("FTC Act"), 15 U.S.C. !Hi 45(a), 45(m)(1)(A), 53(b), and 57b.

Defendants have cntered into this Stipulated Judgment and Order for Permanent

Injunction ("Order ) freely and without coercion.

Defendants hereby waive all rights to appeal or otherwse challenge or contest the

validity of this Order.

Defendants have agreed that ths Order does not entitle Defendants to seek or to

obtain attorneys ' fees as a prevailing pary under the Equal Access to Justice Act , 28 U.

9 2412, and Defendants further waive any rights to attorneys ' fees that may arse under said

provision of law.

Entry of this Ordt:1 is in lh" public interest.
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DEFINITIONS

For the purpose of this Order, the following definitions shall apply:

Asset" means any legal or equitable interest in, or right or claim to, any real and

personal property, including without limitation, chattels, goods, instrents, equipment, fixtures

general intangibles , leaseholds , mail or other deliveries, inventory, checks, notes, accounts

credits , contraGt , reC:fOiv~h lp.. hMP.S c)f sloek \ld BU cBsh, wherever located.

Defendants" mean Flagship Resort Development Corporation, a New Jersey

corporation ("Flagship ), and Atlantic Palace Developme:t, LLC, a New Jersey limited liabilty

corporation ("Atlantic Palace

The "Telemarketing Sales Rule" or "Rule" mean the FTC Rule entitled

Telemarketing Sales RLlle " 16 c'F.R. 9 310 , attached hereto as Appendix A.

Customer" means any person who is or may be required to pay for goods or

services offered through telemarketing.

OI, !;ul,ml Lo:li:phunc call" means a telephone cal1 intiated by a relemarkerer to

induce the purchase of goods or services or to solicit a chartable contrbution.

Person" means any individual. group, unincorporated association, limited or

general parnership, corporation, or other business enrity.

Telemarketing" means a plan, progran1, or campaign which is conducted to

induce the pUrchase of goods or services or a charitable contribution, by use of one or more

telephones and which involves more than one interstate telephone call. The term does no!

include the solicitation of sales tlu'ough thc mailing of a catalog which: contains a wrtten

description or ilustration of the goods Or services offered for sale; includes the business address

of the seller; includes multiple pages of written material or ilustrations; and has been issued not

less frequcntly than onco a yoar, whcn the pO:' Ull J1akiIl the ulidlation does not solici
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castomers by telephone but only receives calls initiated by customers in response to the catalog

and during those cans takes orders only without further solicitation. For purposes of the

previous sentence, the term "further solicitation" does not include providig the customer with

infonnatiol1 about, or attelll'tiJlg to o;ll, allY ut!lo;r item inchlut:u in Ihe same catalog which

prompted the customer s call or .in a substantially simlar catalog.

Seller" means any person who. in connection with a telemarketing transaction

provides , offers to provide, or aranges for others to provide goods or servces to the customer in

exchange for consideration, whether or not such person isnnder the jursdiction of the Federal

Trade Commission.

Telemarketer" mcans any person who, in connection with telemarketing,

mitiates or recei yes telephone calls to or from a customer or donor.

10. Representatives" means Defendants ' successors , assigns, officers, agents,

servants, employees and those persons in active concer or paricipation with them who receive

actual notice of ths Order by personal service or otherwise.

11. Natioml Do Not C~ 11 R egistT)'' means the National Do Not Call Registry

maintained by the Federal Trade Conmlission pursuant to 16 C. R. 9 310.4(b)(l)(iii)(B).

12. Established business relationship" means a relationship between the seller and a

person based on: (a) the person s purchase, rental , or lease of the seller s goods or services or a

financial transaction between the person and se11er, within the eighteen (18) months immediately

preceding the date of the telemarketing call; or (b) the person s inquir or Itpplication regarding a

product or service offered by the seller, within the three months immediateJ)' preceding the date

of a telemarketmg calL
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ORDER

I. PROHIBITION AGAINST ABUSIVE TELEMARTING PRACTICES

IT IS ORDERED that, in cOillection with telemarketing, Defendants and their

Representatives are hereby permanently restrained and enjoined from engaging in, Or causing

other persons tn engage in, violations of the Telemarketing Sales Rule, including but not limited

to:

Initiating any outbound telephone call to a person s telephone number on the

National Do Not Call Registry to induce the purchase of goods or serces unless:

The seller has obtained the express agreement, in writing, of such person

to place calls to that person. Such written agreement shall clearly evidence such person

authorization that calls made by or on behalf of a specific pary may be placed to that person

and shall include the telephone number to which the calls may be placed and the signatue of that

per on;

The Gal1er ean prove nn established business relationship with s' ueh person

and that person has not stated that he or she does not wish to receive outbound telephone calls

from the seller; or

The provisions of 16 C. R. 9 310.4(b)(3) (the Telemarketing Sales Rule

Do Not Call safe harbor) are met.

Abandoning any outbound telephone call to a person by failing to connect the call 

to a representative within two (2) seconds of the person s completed greeting, unless the

following four (4) conditions are met:

Detendants employ technology that ensures abandonment of no more than

three (3) pe ,"cut uf all calls answered by a person, measured per day per callig campaign;

Defendants and their Representatives, for each telemarketing call placed
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al10w the telephone to ling for at least fifteen (15) seconds or four (4) rings before disoonnecting

an unanswered call;

Whenever a representative is not available to speak with the person

answering the call within two (2) secon& after the person s completed greetig, the seller or

telemarketer promptly plays a rccorded message that states th.e name anrl telephnm number of

the seller on whose behal f the oall was placed; and

Defendantsretain records, in accordanoe with 16 C. R. 310.5 (b)-(d),

establishing compliance with the preceding thee oonditions; and

Initiating any outbound telephone COIl! to a telephone number within a given area

code without first paying the required anual fee for access to the telephone numbers , within that

area code, that are on thc National Do Not Call Registry;

Provided, however that ifthe Commission promulgates rules that mollfy or supersede

the Telernarketing Sales Rule, in whulc ur pilt, Ddendants shall comply fully and completely

with all arrlk~ble requirements thereof, on and after the effective date of any such rules.

II. CIVIL PENALTY

IT IS FURTHER ORDERED that judgment in the amount of Five Hundred Thollsand

Dollars ($500 000.00) is hereby entered against Defendants, jointly and severally, as a civil

penalty, pursuant to Section 5(m)(I)(A) of the Federal Trade Commission Act, 15 D.

9 45(m)(1 )(A).

Prior to or concurrently with their execution of this Order, Defendants shall 

over the tilll amount of the ci viI penalty to their aHomey, who shal hold the entire sum for no

purpu"" other Ihan payment to Ihe Treasurer ofthe United States after entry of thiS Order by the

Co"rt. Within five (5) days of receipt of notice unh" entry of lhis Order, Defendan.s ' atromey

shall transfer the c.vil penalty payment in the form of a wire transfer or certified or cashier
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check made payable to the Treasurer of the United States. The check Or wrtten confinnation of

the wire transfer shall be delivel'ed to; Director, Office of Consumer Litigation, U.

Department of Justice Civil Division , P.O. Box JMo, Waslungton, DC 20044. The cover letter

accompanying the chcck shaH includc the title oftms litigation aud 111C::ftOn:HetO lo DJIII02-3245.

In the event of c1ef~n H' "" the payme-nt required to be made by ths Paragraph, the

entire llnpaid civil penalty, together with interest C()1lputed under 28 U.S.
C. 1961 -- accmed

from the date of default until tile date of payment -- shall be immediately due and payable.

Defendants agrec that, in such evcnt, the facts as alleged in the complaint filed in this action

1l be taken a" trLe in any subsequent litigation tIled by Plaintiff or the Commission to enforce

their lights pursuant to this Ordcr, including but not limited to a nondischargeability complaint in

any subsequent bankmptcy procccding.

lJctendants shall cooperate fully with Plaintiff and the Commission an their

agcnts ill all "ttempts to collect rhe amOlmt due pursuant to this Paragraph if any of Defendants

fail to pay full\, the amount due at the lime speciflod herein. In such an eVent, Defendants aIY""

to provide Plaintiff and the Commission with their federal and state tax returM f,)r the preceding

two years , and to complete new standanl-fonn financial disclosure forms fully and accurately

within ten (10) business days ofreeeiving a request from Plaintiff 
OT tlle Commission to do so.

Defendants further authorize Plaintiff and the Commission to verify all infonnation provided on

their financial disclosure forms with aU appropriate third paries , including but not limited to

financial institutions.

In accordance with 31 V. C. 9 7701, Defendants are hereby required, unless they

llave done so already, to furnIsh to Plaintiff and the FTC their taxpayer identifying number(s)

(socia! sccu.ily mlm\J IS v!' t:IIploy rjdemitica!ion numbers) which shall be used forpwposes of
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collecting and reporting on any delinquent amount arsing out of Defendants ' relationship with

the government.

II. ACCURACY OF FINANCIA INF'ORMTION

IT IS FURTHER ORDERED that Plaintiff's and the Commission s agreement to and

the Cour' s approval of this Order are expre ly premi en upon the tmthfulm: , accuracy, ann

completeness of the financial statemenls and inormation provided by Defendants to the Plaintiff

or the Commission set forth on Appendix B hereto. If, upon motion by the Plaitiff, ths Cour

finds that any of Defendants ' tirucial statements failed to disclose any material asset or

materially misstate the value of any asset, the Plaintiff may request that this Order be reopened

for the purpose of requiring additional civil penalties fiom each Defendant who made such

misrepresentation or omission; provided, however tht in all other respects ths Order shall

remain in till! force and effect unless otherwise ordered by this Cour; and provided further that

J.,u,,,,,;:uill15 insliluled llnder this Paragraph are in addition to , and not in lieu of, any orner civij

or c.riminal remedies availabJe by law. Solely for the purposes ofreopemng or enforcing this

Paragraph , Defendants waive any right to contest any ofthe allegations set forth in the complaint

filed in tlrs matler.

IV. RECORD KEEPING PROVISIONS

IT IS FURTHER ORDERED that for a period of five (5) years from the date of entry

of this Order , Defendants , and their successors and assigns, shall maitain and make available to

the Federal Trade Commission, within fifteen (15) days of the receipt of a written request

business records demonstrating compliance with the tens and provisions of this Order.
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V. DISTRIBUTION OF ORDER BY DEFENDANS AND
AClrnOWLEDGMENTS OF RECEIPT

IT IS URTHER ORDERED that each Defendat, and its successors and assigns, shal

within thi (30) days of the entry of this Order, provide a copy oftrns Order with Appendices

A iid B to all of its owners , principals , members , officers, and directors, as well as managers

agents , servants , employees, and attorneys having decision-makg authority with respect to the

subject matter of this Order; secure from each sLLch person a signed statement acknowledging

receipt of a copy of this Order; and shall, withi ten (10) days of complyig with this Paragraph

file an affdavit wilh Lhe: Court and serve rhe Federal Trade Commission, by mailing a copy

thereof, to the Associate Director for Markoting PraeticeG, Bureau ofConsmncr Protection

Federal Trade Commission, 600 Pennsylvania Ave., N. , Washingon, D.C. 20580, setting

forth the fact and maner of its compliance, including the name and title of each person to whom

a copy of the Order has been provided.

VI. NOTIFICATION OF BUSINESS CHAGES

IT IS FURTHER ORDERED that each Defendant, and its successors and assigns , shall

notify the Associate Director for Marketing Practices , Bureau of Consumer Protection, Federal

Trade Commission, 600 Pennsylvania Ave. , N. , Washington, D.C. 20580 , at least thrty (30)

days prior!O any change in such Defendaut.s business, mcluding, but not limited to, merger

incOlporation, diGGolution, assignment, and sale, which results in thc emergence of a bU"""bSur

corporation, the creation or cti ol\ltion of a subsidiary Or parent, or any other change, which may

affect such DefeIJdant' s obligations under this Order.

VII. FEES AN COSTS

IT IS FURTHER ORDERED that each pary to this Order hereby agrees to bear its

O\VlI costs and attorneys ' fees incured in cOimection with this action.
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VIII. SEVERAILITY

IT IS FURTHER ORDERED that the provisions of this Order are separte and

severable ftom one another. If any provision is stayed or determed to be invalid, the remaing

providon" shoji remain in full force and effect.

IX. RETENTION OF .IIRI mCTION

IT IS FURTHER ORDERED that ths Cour shall retainiurisdiction of this matter for

pmposes of construclion , modification and enforcement of ths Order.

X. COMPLETE SETTLEMENT

The parties , by their respective counsel, hereby consent to entry of the foregoing Order

which shall constitute a final judgment and order in ths matter. The pares fuer stipulate and

agree that the entry of th e foregoing Order shall constitue a full, complete and final settlement

of this acti on.

JUDGMENT IS 'll'llREFORE ENTERED in favor of Plaitiff and against

- 10-



Dcftmtlts, pursuant to all the terms an conditions recited above.

SO ORDF.RF.D this day of 200

UNITED STATDSDISTRlCT JUE

FOR THE UNITED STATES OF
AMERICA:

FOR DEFENDANTS:

?--

Fran Gorman , Esq. , Attorney for
Defendants Flagship Resort

Development Corporation and
Atlantic Palace Devclopmcnt, LLC

Flagship Resort Development Corp., by
Michael 1. Valenti, Vice Preident and
Chief Financial Officer

L0oL--
Atlantic Palace Development, LLC, by

Michael 1. Valenti, Assistant Manger
and Chief Financial Offcer

PETER D. KEISLER, JR.
Assistat Attorney General

Civil Division
s. DEPAR1MENT OF JUSTICE

CHRISTOPHER 1. CHRISTIE
United States Attorney
Distrct of New Jersey

:J 

S:.. c:, J c;L
Assistant U. S. Attorney

bULiENE M. THIROLF
Dirctor
Offce of Consumer Litigation

ldu. '/JDJ"'
ELIfABETH STEIN

Attorney
Offce of Cotlsumer Litigation
Civil Division

s. Deparent of Justice
',ashigton, DC 20530
202-3rJ7-(1486

FOR THE FEDERAL TRAE
COMMISSION:

;f)
Associate Director for Marketing Practices
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