


hereafter, have agreed to settlement of this action without adjudication of any issue of fact or
law, and without Defendants admitting liability for any of the violations alleged in the
complaint.
THEREFORE, on the joint motion of the parties, it is hereby ORDERED,
'ADJUDGED AND DECREED as follows:
FINDINGS
1. This Court has jurisdiction over the subject matter and the parties pursuant to
28 U.S.C. §§ 1331, 1337(a), 1345 and 1355, and 15 U.S.C. §§ 45(m)(1)(A), 53(b), 56(a), and
57b.
2. Venue is proper as to all parties in this District.
3. The activities of Defendants are in or affecting commerce, as defined in Section 4‘
of the FTC Act, 15US.C. § 44, |
4, The complaint states a claim upon which relief may be granted against
Defendants, under Sectious 5(a), 5(m)(1)(A), 13(b), and 19 of the Federal Trade Commission
Act (“FTC Act”), 15 U.S.C. §§ 45(2), 45(m)(1)(A), 53(b), and 57b.
5. Defendants have entered into this Stipulated Judgment and Order for Permanent
Injunction (“Order”) freely and without coercion.
6. Defendants hereby waive all rights to appeal or otherwise challenge or contest the
validiéy of this Order.
7. Delendants have agreed that this Order does not entitle Defendants to seek or to
obtain attorneys’ fees as a prevailing party under the Equal Access to Justice Act, 28 U.S.C.
§ 2412, and Defendants further waive any rights to attorneys’ fees that may arise under said
provision of law,

8. Entry of this Orde: is in (he public interest.
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DEFINITIONS

For the purpose of this Ordc;-, the following definitions shall apply:

1. “Asset” means any legal or equitable interest in, or right or claim to, any real and
personal property, including without limitation, chattels, goods, insmﬁnents, equipment, fixtures,
general intangibles, leascholds, mail or other deliverics, inventory, chocks, notcs, accounts,
credits, contracts, receivahles, shares of stack, and all cash, wherever located.

2. “Defendants” means Flagship Resort Development Corporation, a New Jersey
corporation (“Flagship”), and Atlantic Palace Development, LLC, a New Jersey limited liability
corporation (“Atlantic Palace™).

3. The “Telemarketing Sales Rule” or “Rule” means the FTC Rule entitled
“Telemarketing Sales Rule,” 16 C.F.R. § 310, attached hereto as Appendix A,

4. “Customer” means any person who is or may be required to pay for goods or

services offered through telemarketing,

5. “Outbound telephone call™ means a telephone call initiated by a telemarketer to
induce the purchase of goods or services or to solicit 2 charitable contribution.

6. “Person”™ means any individual, group, 'unincorporatcd association, limited or
general partnership, corporation, or other business entity.

7. “Telemarketing”™ means a plan, program, or campaign which is conducted to
induce the purchase of goods or services or a charitable contribution, by use of one or more
telephones and which involves more than one interstate telephone call. The term does not
include the solicitation of sules through the mailing of a catalog which: contains a written
description or illustration of the goods or services offered for sale; includes the business address
of the seller; includes multiple pages of written material or illustrations; and has been issued not

less frequently than once a year, when the person muking the solicitation does not solicit
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customers by telephone but only receives calls initiated by customers in response to the catalog
and dufing those calls takes orders only without further solicitation. For purposes of the
previous sentence, the tcrrﬁ “further solicitation does not include providing the customer with
information about, or attempting 1o sell, auy other item included in the sume catalog which
prompted the customer’s call or in a substantially similar catalog.

8. “Seller” means any person who, in connection with a telemarketing transaction,
provides, offers to provide, or arranges for others to provide goods or services to the customer in
exchange for cénsideratiou, whether or not such person is under the jurisdiotibn of the Federal
Trade Commission.

9. “Telemarketer” means any person who, in connection with telemarketing,
initiates or receives telephone calls to or from a customer or donor.

10. “Representatives” means Defendants’ successors, assigns, officers, agénts,
servants, employees and those persons in active concert or participaﬁon Wiﬂ] them who receive
actual notice of this Order by personal scrvice or otherwise.

11.  “National Do Not Call R egisiry” means the N#tional Do Not Call Registry
mamtained by the Federal Trade Commission pursuant to 16 C.F.R. § 310.4(b)(1)( iii)(B).

12. “Estéblished business relationship” means a relationship between the sgller anda
person based on: (a) the person’s purchase, rental, or lease of the seller’s goods or services or a
financial transaction between the person and seller, within the eighteen (1 8) months mmediately
preceding the date of the telemarketing call; or (b) the person’s inquiry or application regarding a
product or service offered by the seller, within the three months immediately preceding the date

of a telemarketing call.



ORDER

I. PROHIBITION AGAINST ABUSIVE TELEMARKETING PRACTICES

IT IS ORDERED that, in connection with telemarketing, Defendants and their
Ropresentatives arc hercby permanently restrained and enjoined from engaging in, or causing
other persons to engage in, violations of the Telemarketing Sales Rule, including but not limited
to:

A, Initiating any outbonnd telephone call to a person’s telephone number on the
National Do Not Call Registry to induce the purchase of goods or servicesA unless: |

1. The seller has obtained the express agreement, in writing, of such persbon
to place calls to that person. Such wntten agreement shall clearly evidence such person’s |
authorization that calls made by or on behalf of a specific party may be placed to that person,
and shall include the telephone number to which the calls may be placed and the signature of that
PEISON;

2. | The seller cun prove an established busincss relationship with guch person
and that person has not stated that he or she does not wish to receive outbound telephone calls
from the seller; or

3. The provisions of 16 C.F.R. § 310.4(b)(3) (the Telemarketing Sales Rule
Do Not Call safe harbor) are met.

B. Abandoning any outbound telephone call to a person by failing to connect the call
to a representative within two (2) seconds of the person’s completed greeting, unless the
following four (4) conditions are met:

1. Defendants employ technology that ensures abandonment of no more than
three (3) pervent of all calls answered by a person, measured per day per calﬁng campaipgn; |

2. Defendants and their Representatives, for each tclomarkoting call placcd,
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allow the telephone to ring for at least fifteen (15) seconds or four (4) rings before disconnecting
an unanswered call;

3. Whenever a representative is not available to speak with the person
answering the call within two (2) seconds after the person’s comaploted grecting, the seller or
telemarketer promptly plays a recorded message that states the name and telephane numbér of
the seller on whose behalf the call was placed; and

4, Defendants retain records, in accordance with 16 C.F.R. § 310:5 (b)~(d),
establishing compliance with the preceding three conditions; and

C. Initiating any outbound teleﬁhone call to a telephone number within é given area
code without first paying the required annual fee for access 1o the telephone numbers, within that
area code, that are on the National Do Not Call Registry,

| Provided, however, that if the Commission promulgates rules that modify or supersede
the Telemarkoting Sales Rule, in whels or parl, Defendants shall comply fully and completely
with all applicable requirements thereof, on and after the effective date of any such rules.
II. CIVIL PENALTY

IT IS FURTHER ORDERED that judgment in the amount of Five Hundred Thousand
Dollars ($500,000.00) is hereby entered against Defendants, jointly and severally, as a civil
penalty, pursuant to Section 5(m)(1)(A) of the Federal Trade Commission Act, 15 U.S.C.

§ 45(m)(1)(A).

A, Prior to or concurrently with their execution of this Order, Defendants shall turn
over the full amount of the civil penalty to their attorney, who shall hold the entire sum for no
purpose other than payment 1o the Treasurer of the United States after entry of this Order by the
Court. Within five (5) days of receipt of notice of the entry of this Order, Defendants’ attomey

shall transfer the civil penalty payment in the form of a wire transfer or certified or cashicr’s
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check made payable to the Treasﬁrer of the. United States. The check or written confirmation of
the wire transfer shall be delivered to: Dircctor, Office of Consumer Litigation, U.S.
Department of Justice Civil Division, PO, Box 386, Washington, DC 20044. The cover letter
accompanying the cheek shall include the title of this litigation and a 1eference to DI# 102-3245,

B. In the event of defanlt an the payment required to be made by this Paragraph, the
entire Linpaid civil penalty, together with interest computed under 28 U.S.C. § 1961 -- accrued
from the date of default until the date of payment -- shall be immediately due and payable.
Detendants agrec that, in such event, the facts as alleged in the complaint filed in this action
shall be taken as true in any subscquent litigation filed by Plaintiff or the Commission to enforce
their rights pursuant to this Order, including but not limited to a nondischargeability complaint in
any subsequent bankruptcy procceding.

C. Defendants shall cooperate fully with Plaintiff and the Commission and their
agents in all altempis Lo collect the arnount due pursuant to this Paragraiah if'any of Detendants
fail to pay fully the amount duc at the time specificd horein. In such an event, Defendants agies
to provide Plaintiff and the Commission with their federal and state tax returns for the preceding
two years, and to complete new standard-form financial disclosure forms fully and accurately
within teﬁ (10) business days of receiving a request from Plaintiff or the Commission to do so.
Defendants further authorize Plaintiff and the Commission to verify all information provided on
their financial disclosute forms with all appropriate third parties, including but not limited to
financial institutions.

D. In accordance with 31 U.S.C. § 7701, Defendants are hereby required, unless they
have done so already, to furmsh to Plaintiff and the FTC their taxpayer identifying number(s)

(social security numbers or eruployer identification numbers) which shall be used for purposes of
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collecting and reporting on any delinquent amount arising out of Defendants’ relationship with

the government.

IIT, ACCURACY OF FINANCIAL INFORMATION

IT IS FURTIIER ORDERED that Plaintiff’s and the Commission’s agreement to and
the Court’s approval of this Order are expressly premised upon the tmthfulness, accuracy, and
completeness of the financial statements and information provided by Defendants to the Plaintiff
or the Commission set forth on Appendix B hereto. If, upon motion by the‘Plaintiff, this Court
finds that any of Defendants’ financial statements failed to disclose any material asset or
materially misstate the value of any asset, the Plaintiff may request that this Order be reopened
for the purpose of requiring additional civil penalties from each Defendant who made such
misrepresentation or omission; provfded, however, that in all other respects this Order shall ‘
remain in full force and effect unless otherwise ordered by this Court; and provided further, that
proveedings instituled under this Paragraph are in addition 10, and not in lieu of, any other civil
or criminal remedies available by law. Solely for the purposes of reopening or enforcing this
Pareigraph, Defendants waive any right to contest any of the allegations set forth in the cpmplaint
filed in this matter.

1V. RECORD KEEPING PROVISIONS

IT IS FURTHER ORDERED thﬁt for a period of five (5) years from the date of entry
of this Order, Defendants, and their successors and assigns, shall maintain and make available to
the Federal Trade Commission, within fifteen (15) days of the receipt of a written request,

business records demonstrating compliance with the terms and provisions of this Order.



V. DISTRIBUTION OF ORDER BY DEFENDANTS AND
ACKNOWLEDGMENTS OF RECEIPT

IT S FURTHER ORDERED that each Defendant, and its successors and assigns, shall
within thirty (30) days of the entry of this Order, provide a copy of this Order with Appendices
A and B to all of its owners, principals, members, officers, and Idirectors, as well as manageré,
agents, servants, employees, and attorncys having decision-making authority with respect to the
subject matter of this Order; secure from each such person a signed statement acknowledging
recelpt of a copy of this Order; and shall, within ten (10) days of comﬁlying with this Pacagraph,
file an affidavit with the Court and serve the Federal Trade Comumission, by mailing a copy
thereof; to the Associate Director for Marketing Practices, Bureau of Consumer Protoction,
Federal Trade Commission, 600 Permsylvania Ave., N.W., Washington, D.C. 20580, sgtting
forth the fact and mﬁnner of its compliance, including the name and title of each person to whom

a copy of the Order has been provided.
Vi. NOTIFICATION OF BUSINESS CHANGES

IT IS FURTHER ORDERED that each Defendant, and its successors and assigns, shall
notify the Associate Director for Marketing Practices, Bureau of Consumer Protection, Federal
Trade Corﬁmission, 600 Pennsylvania Ave., N.W., Washington, D.C. 20580, at least thirty (30)
days prior to any changc.in such Defendant’s business, including, but not limited to, Taerger,
incorporation, dissolution, assignment, and salc, which rosults in the emergence vl a Successur
corporation, the creation or dissolution of a subsidiary or parent, or any other change, Whicil may
affect such Defendant’s obligations under this Order.

Vil. FEES AND COSTS

IT IS FURTHER ORDERED that each party to this Order hereby agrees to bear its

own costs ;'md attorneys’ fees incurred in connection with this action.
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VIII. SEVERABILITY

1T IS FURTHER ORDERED that the provisions of this Order are separate and
severable from one another. If any provision is stayed or determined to be invalid, the remaining
provisions shall remain in full forcc and cffcct.

1X. RETENTION OF HIRISDICTION

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for

purposes of cénstruction, modification and enforccment of this Order.
X. COMPLETE SETTLEMENT

The parties, by their respective counsel, hereby consent to entry of the foregoing Order
which shall constitute a final judgment and order in this matter. The parties further stipulate and
agree that the eniry of the foregoing Order shall éonstitute a full, complete and ﬁné] settlement
of this action.

JUDGMENT IS THEREFORE ENTERED in favor of Plaintiff and against
/! |
1
T
//
//
1
17

1

I/
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