UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. D4-20904-CIV-nghsmith/'l'nrnoﬂ'

- FEDERAL TRADE COMMISSION, )
| A f
Plaintiff, ) | |
| | D) 2.4 i
V. )
) elgsi i, ”ife“r'"’r’%
* AMERICAN DREAM BNTERPRISBS LLC,and ) AR
ANDRES FERNANDEZ SALVADOR, )
Defendants. )
)

STIPULATED FINAL JUDGMENT AND ORDER FOR
PERMANENT INJUNCTION, MONETARY REDRESS, AND OTHER EQUITABLE
RELIEF
WHEREAS Plaintiff, the Federal Trade Cbmmission (“FTC’f or “Commission”), has

commenced this action by filing the Complaint herein; defendants American Drx;:am Enterprises,
- LLC, and Andres Femnandez Salvador have been served w1th the Summons and Complaint and
have filed an Answer thereto; the parties have been represented by the attoméys whose names
appear hereafier; and théparties have agreed to settlement of this actx’oﬁ upon the fo]iowing terrﬁs
and conditions, without adjudication of any issue of fact or law énd v}ithout defendants admitting

Ilabxhty for any of the matters alleged in the Complamt'

THEREFORE an stipulation of plamtlff and defendants, it.is hereby ORDERED,

.

ADJUDGED and DECREED as follows:

‘Page 1of 16



1. This Court has jurisdictio;l over the subject matter of this case and jurisdic}tion ’
over all parties. Venue in the Southern Distriét of Florida is proper ﬁnder 28 U.S.C. § 1391(b)
and 15 US.C. § 53(b). o

2. . The Complaint states a clajm upon which relief can be granted against the
defendants under Sections 5(a), 12, and 13(b) of fhe Federal Trade Commission Act (“FTC |
Act”), 15 US.C. §§ 45(a), 52, and 53(b). - - -

3 The acts and practices of defendants were, and are, in or aiifecting commerce, as
defined in Section 4 of the FTC Act, 15 U.S.C. § 44.

| 4, Defendants waive all rights to seek. judicial review or otherwise challenge or

contest the.va'lidity of this ‘Order. Defendants also waive any claims that they may have held
updcr the qual Access to Justice Act, 28 U.S.Cf § 2412, concerning the pros'ecution' of this
acﬁon to the date of this Order; - | v
5. Each party shall bear its or his own costs and attomeys’. fees.
6. 'bEntry of thig Order is in-the public interest. |

nEmm'rmNs

For purposes 6f this Order, the following definitions apply: -

1.  “Commerce” means as deﬁt;ed in Section 4 of the FTC Act, 15 U.S.C. § 44.

2._ “Compgtent antl:l reliable scientific evidcnée“ means tésts, aﬁalysgs, research, .
studies, or other evidence based on the expertisé of ptofeséionals in the relevant area; that has
 been conducted and evaluated in an objective manmer by persons qualified to do so, using

procedures generally accepted in the profession to yield accurate and reliable resuits.
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| 3. “Covered product or service” means any product, service, or program that
purportedly provides health benefits, -including weight loss, inch loss, fat loss, or exercise or
fitness baneﬁts.
4, Uuless utherwxsc specified, “defendants” mean Amencan Dream Enterpnses,
- LLC, and its successors and assigns (“Amencan Dream”) and Andres Fernandez Salvador

(“Fernandez Salvador“).

5. “Drug” and “cosmetic™ mean as defined in Section 15 of the FTC Act, 15U.8.C.

§ 55.
6. “Endorsement“ means as deﬁned in 16 C.F.R. § 255. O(b)
7. The term “mcludmg” m thxs Otder means “mcludmg, wﬂhout hrmtatmn
8; “Person means a natural person, orgamzatmn or other legal entity, mcludmg a

_ partnership, corporation, propnetorshxp, association, cooperatwe, or any other group acting
togetﬁér as an gntity. | |
L |
PROHIBITED REPRESENTATIONS
IT IS ORDERED that defendants, and thelr ofﬁcers, agents, servants, empluyees and
attomeys, and all persons and entities in active concert or pa_rticx'pation with them who receive
éctua] notice of this (_)rder by personal service or otherwise, whether acting directly or through -
any corporation, subsidiary, division, or other entity, in connection with the n;anufacturing,
labeling, advertising, promotiozi, of‘fering for sale, sale, or distribution of the following products,
inor affectmg conunerce, are hereby permanently enj omed from representing, in any mMAanner,

evcpressly ar by xmphcatmn, mcludmg through the use of endorsements or trade namie, that:
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A, Fat Seltzer, any dietary supplement, over-the-counter drug, or cosmetic, Acouses ‘
substantial weight loss Without the need to increose exercise or reduce caloric
intake;

B.  Fat Seltzor, any dietary supp'iement, over-the-counter drug, or cosmetic, causes’

- permanent weight loss;or | .
C. Fat Seltzer, or any substantially similar product, oausos subs‘tantial weight loss in
a short period of time. ) |
‘ o .
~ REPRESENTATIONS PROHIBITED UNLESS TRUE AND SUBSTANTIATED
ITIS FURTHER ORDERED that defendants, and their oﬂicero; agents, servants,
employees, and attorneys, and all persons and entities in active concert or partipipation with them
who receive actual notice of this Order by personal service or otherw1se, whether acting du'ectly
or through any corporation, subsndlary, division, or other entity, in connection with the
manufacturing, labeling, advemsing, promotion, offering for sale, salc, or distribution of any
covercd.product or servioe, in or affecting comolorce, are hereby pennaoenﬂy' etjoined from
rnakin_g any represon_tatioo, e;ipressly or by implication, including through 'the use of
* endorsements or trade name:

A, That any such covered product or service:

1. -Causes weight loss;
2. Canses substantial weight Ioss in a short penod of time;
3. Detaches and ehmmates existing body fat or
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B. Abont the benefits, performance, efficacy, safety, or side effects of any such |
| covered pmduct.or service;
| unless, -at the time the fepreséntation is made, the fepreéentation is true, and they possess and rely
upon cpmpétm and reliable scientific evideqce that substantiates the representation.
IIN.
FOOD AND DRUG ADMINISTRATION
IT IS FURTHER ORDERED that nothing in this Order prohibits defendants from:
A..  Making any represehtation for any drug that is pefmitte'd in labéﬁng for such drug |
uﬁder any tenta_tivé ﬁnal. or final standard prému]gated by the Food and Drug’
Adrﬁinistration, or under any new drug applicatiﬁn approv.ed by the Food and -
Drug Administration; and | |
B. _Making any representaﬁnn for any product thaf is specifically permitted in }'
~ labeling for such' pfodubt by reg’ulatibns promulgated by fhe Food and' Drug
Administraﬁon pursuant to the Nutrition Labeling .'fmd' Education Act of 1990,
1v. | | |
CONSUMER REDRESS
IT IS FURTHER ORDERED that judgment is hereby enfered, jointly .and severally,
against defendants, in favor of the FTC, in the sum of $i_85,000'(0ne Hundred Eighty-five -
Thousand Dollars), under the fouowing terms and conditions: |
A.  Within ten (10) days of the entrir of this "Order, defendgﬁts shall pay the full
amount of the judgment to the C’ommission by certified cashier’s check‘ made

payable to the Federal Trade Commission, Division of Finance, 600 Pennsylvania
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Ave., NW, Washington, DC 20580, Reference Information FTC v. American
| Dream Enterprises, LI.C, Maﬁer.Nd. 0323193, orby ;vire transfer in accord with
- directions provided by the FTC, |
All funds paid pursuant to this Order must bé depoSit_ed into a fund administered
by the Commiission or its agent. 1o be used for equitabls relief, including but not
limited to consurher redress and any attendant expenses for the administration of
such equitable relief. In the event that dircct. redress to consumers is wholly or
" partially irhpracticable or funds remain aﬁér redress is completed, the
Commission may apply any remaining fonds for such other equitable relief
(including consumer information remedies) as it determines to be reasonably
related to the defehdants’ pracﬁ'ces alleged in the Compiaint. Aily funds not used
for such equitable relief shall be depos1ted to the Umted States Treasury as
dxsgorgement Defendants have no nght to challenge the Comrmssmn s choice of
remedies under this Paragraph. Defendants have no right to contcst the manner of _
distribution chosen by the Commission. |
Defendants relinquish all dominion, con&ol, and title to the funds paid to the
Commissiom and all légai and equitabié'title to the funds. Defendants shall make
no claim to or demand for the return of the funds, directly or mdlrectly, through |
counsel or otherwxse, and in the event of bankruptey of any defendant, defendants

acknowledge that the funds are not part of the debtor’s estate, nor does the estate

have any claim or interest therein.
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D In accordance with 31 U.S.C. § 7701, défendants afe hereby required, unless they
have done so already, to furnish to the FTC their taxpayer identifying numbers
and/or sacial security numbers, which shall be used for purposes _«_)f co]iecting and
reporting on any delinﬁuent amount arising out of defendants’ relationship with
tﬁe government.

V.
RIGHT TO REOPEN

IT IS FURTHER ORDERED that: -

A, l»ThevCo.mmission’s agreement to this Order is expressly prexﬁx'sed uﬁ the
truthfulness, accuracy, and completeness of dgfendants’- swom financial
statements and supporﬁng documents submitted to the Commission, including: -
1. - The Financial Statement of American Dream Enterprisés, LLC, dated

January 21, 2004; |
2, The Financial Statcmént of Andres AFvernandez _Salvador, dated Marchl12,
2004; and o | S
3. Exhibits 1, 3, 4, 5,6, 7,9, 10, and 11, attached to the Certificate of
Compliance and Affidavit signed By Andres Ripardo Fernandez-Salvador
Servant, a/k/a Andres Fernandez Salvador, and Jorge Mendoza, manager
of defendént American Dream Enterprises, datéd June 23, 2004, which

certifies the truth of the additional information and addenda contained in

those Exhibits.
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Such finaneial statements: and supporting documents contain material infofmaﬁon
upon which the Commission relied in negétiating and agreeing to this Order.

If, upon motion by the Commission, a Court finds that any defendant has failed to
diéclose 'any material asset, or made any other material nﬁsrepresentatidn or
omission in the financial statements and rel ated documments déscribed in Paragraph
V.A. above, the Cdurt shall enter judgment ageinst defendants, jointly and
severally, in favor of the Cormniséion; in the amount of $1,482,690 (One Million
Four Hundred Eighty-two Thousand Six Hundred Ninety Dollars) in U.S.
currency, which defendants agree is the t;:atal revenues defendant American Dream
Enterprises received from the sale of Fat Seltzer, less aﬁy amoﬁnts defendants
already paid tothe FTC pursuant to Paragraph IV of this Order. Sﬁch amount
would be rendered immediatgly due and payable. Intéﬁst computed at the rate

* prescribed, .i‘x‘r 28 U.8.C. § 1961 shail immediately begin to 'acc.me on the balance.
For the purposes of this Pax;agraph and any subsequent proceedings to .enfm'ce :
payment, defendants waive any right to contest any of the allegations in the
Coﬁxpiaint filed in this action. 'Rrovided however, that in all other respé.cts this
Stipulated Final Order remains .in full force and effect unless otherwise ordered by
the Cbﬁrt; and providedfurther, that proceedings instiﬁted under this Paragraph
V are in addition to, and» not in lieu of, any other civil or criminal remedies that
may be pfbvided by law, including any other proceedings the Commission may

initiate to enforce this Order,
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V1.

ACKNOWLEDGMENT OF RECEIPT OF ORDER

IT IS FURTHER ORDERED that defendants, within five (5) business days of receipt

of this Order as entered by the Court, must each execute and submit to the Commission a truthfil

sworn statement acknowledging receipt of this Order.

VIL
DISTRIBUTION OF ORDER
IT I8 FURTHER ORDERED that:
A. Fora pen'od of three (3) years from the date of entry of this Order, defendant

American Dream, and its successors and assigns, must .deliver a copy of this Order
to all principals, ofﬁcefs, directors, managers employees, agents, aﬁd
representatxves, including dlstnbutors having responsxbllmes w1th respect to the
subject matter of this Order, and must secure ﬁ'om each such person a signed and
dated statement acknowlcdgmg receipt of the Order. Defendant Americgn_ Dream,
and its successors and assigns, must deliver this Order to current persohnél within -
thirty (30) days after the date of service of this Order, aﬁd to new pcrscnnei‘withiﬂ

thirty (30) days after the person assumes such position or i‘éspnnsibilities.

. For a period of three (3) years from the date of entry of tlns Order, defendant

Fernandez Salvador must dehver a copy of this Order to the prmclpals ofﬁcers

directors, managers and employees under defendant Femande.z Salvador s control
‘ for any busmess that (a) hires defendant Femandez Salvador as an employee,

. consultant or mdependent contractor and (b) has responsibilities with respect to
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the subject matter of this Order. Defendant Femnandez Salvador must secure from
each such person a signed and dated statement acknowledging receipt of the Order

within thirty (30) days after the date of service of the Order or the commencement

of the employment relationship.

_ Defendants must, within thirty (30) days after the date of service of this Order,

send by first class. ccrtiﬁed mail, return receipt .requested, to each purchaser for |
resale of Fat Seltzer, with which defendants have done business since January 1,
2003, the form attached as Appendix A and a copy of this Order. The mailing
mﬁst not include any other documents. | |
| VIIl.
COMPLIAN CE MONITORING

IT IS FURTHER ORDERED that, for the purpose of momtonng and investigating

compliance with any provision of thls Order:

A,

Within ten (10) days of receipt of written notice from a representative of the

' Commission, defendants each must submit additional written reports, sworn to

under j:enalty of perjury; pi‘oduce documents for inspection and copying; appear
for deposition; and/or provide entry during normal business hours to any business

location in such defendant’s possession or dxrect or 1nd1rect control] to mspect the

business operanon

- In addmon the Commission is authorxzed to monitor compliance w:th this Order

'by all other lawful means, mcludmg but not ]mnted to the followmg
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1. Obtaining discovery from any pers;m, without further leave of cdurt, using_
the procedures prescribed by Fed. R. Civ. P. 30, 31, 33, 34, 36, and 45: -
A Pasiﬁg as consumers and suppliers to défendmts, défehdants’ emplojrees,
614 any other entity managed or controlled in whole orin bart by
defendénts, withoiut the necessity of idenﬁﬁcation or pﬁor notice;
Provided that nothing in this Ofder limits the Commi?ssion’é lawful use of
compulsory process, pursuant to Sections 9 and 20 Aof the FTC Act, IS US.C.
§§ 49, 57b-1, to obtain any documentary mafefial, tangibi«: fhings, tesﬁmoﬁy, or |
information relevant 1;0 unfair‘ or 'den;.eptive acts 01; practices in or affecting
| cominerce_(wiﬂlin the meaning of 15 U.S.C. § 45(a)(1)).
C.  Defendants must permit representatives of the Commission to interview any
employer, consuitant, indcpendent contractor, representative, agent, or employee
" who has agreed to such an interview, rel'.-.itingkin any way to any conduct subject to
this Order. The person interviewed may have counsel present. |
| X .
" COMPLIANCE REPORTING
IT IS FURTHER ORDERED that, in order that compliaﬁc_é with the provisions of this

Order may be monitored:

A, Foraperiodof three (3) years from the date of entry of this Order,
L Defendant Fernandez Salvadqf" must notify the Commission of the |
follow{ng: »
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‘a.  Any changes in his residence, mailing addresses, and telephone
numbers, within ten (10) days of the date of such change;
b. .Any. changes in his efnployment status (including |
| self-employment) within ten (10) days of the date of such change.
Such ﬁoﬁce ‘mu#t includé the name and address of each business
that he is affiliated with, employed by, or perfor{ns services for; a
statement of the nature of the business; and a statement of hxs
duties and responsibilities in connéction with the business; - | |
‘c. Any changes in his name or use of any aliases or ﬁoiitious names;
' and |
Defendant A.meric;m Dream, and ité succcssdfs and assigns, must notify
the Commission of any changes in" corporate structure that may affect
compliance obligations arising"unde;‘ this Order, including but not limited
foa dissoluﬁan, assignment, sale, merger, -or othér action that would result _
in the emergence of a sﬁccessor corporation; the creation or- dissolution of
a subsidiary, parent, or affiliate thatbenga‘ges in any acts or practices
subjéct to this Order; the filing ot_‘ a bankruptcy pétition;. ora change in the
_ cofporate ﬁaine or address, at least thirty (30) days prior to such change,
provir'ié?i that, with resbect to any prbposcd change in the corporation
about which defendant Americéﬁ Dream learns léss than thirty (30) days |

prior to the date such action is to take place, defendant AmexicanDream
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must notify the Commission, as soon as is practicable after obtaining such
knowledge. | |
B. One hundred eigﬁty (180) days after the date of entry of this Ofder, defendaﬁts
| each must pm\nde a written report to the FTC sworn to under penalty of perjury, -
setting forth in detail the manner and form in whxch they have complied and are
complying with this Order. This report must mclude, but not be limited to:
.- Any changes required to be reported pursuant to Subparagraph A above;
and | | | |
2. A copy of' cach acknowledgment of receipt of this Order .obtained by
_ defendants pursuant to Paragraph VII
C. For the purposes of this Order, defendants must, unless otherwise directed by the
Commission’s authonzed rcpresentatlvcs, mail all written notiﬁcations to the
Commission to: Associate‘D‘i;ector foi_ Enforcement, f_‘ederal Ti'ade Comrﬁission,

600 Pennsylvania Avenue, N.W., Washington, DC 20580. Attn: FTC Y,

American Dream Enterprises. LLC, Case No. 04-20904-CIV-Highsmith/Turnoft
(S.D. Fla. 2004). - '
D. For purposes of the compliance reporting requlred by this Paragraph, thc
Commission is authorized to communicate dlrectly with defendants
X ,
- RECORD KEEPING PRO\_"[SIDNS
IT IS FURTHER ORDEREDthat, for a period of six (6) yéars from the date of entry of -

this Order, defendant American Dream, and its successors and assigns, and any business where .
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b
1
!

(1 defendant Femandez Salvador is the ma_;onty owner, an officer, or director of the busm-ass or -

dxrect!y ot indirectly manages or controls the business and where (2) the business engages, or

assists others engaged in the manufacturing, advertlsmg, promotion, offenng for sale dlsmbutmn

or sale of any covered product or servme must maintain, and upon request, make avallahle to the

Commission, copies of all business records demonstrating compliance with the terms and

provisions of this Order, including, but not limited to the following:

A,

Accounting records that reflect the cost of products or services sold, revenues

~ generated, and the disbursement of such revenues;

Personnel records accurately reflecting the name, addrcss, and telephone number
of each person emp loyed m any capacity by such business, including as an
mdependent contractor; that person’s job title or posmon the date upon which the

person commenced work and the date and reason for the person’s termination, if

applicable;

‘Customer files containing the names, addresses, telephone numbcrs, dollar

amounts paid‘, quantity of prbducts or services purchased, and description of

products or services purchased, to the extent such mfonnatwn is obtained in the

ordmary course of busmess,
Complaints and refund requesis (whether received dir;j:ct]y, indirectly, or through
any third party) and any respcmses to those complaitits or requests; “

Copies of all advertisements, promotional materials, sales scnpts training
matenals or other matenals utxhzed in the advertising, labelmg, promotion,

offering for sale, distribution or sale of any produqt or service;
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F. All materials that were relied upon in making any representatwns contamed in the
| matenals identified in Subparagraph E;

G.  All other documents evidencing or refernng to the accuracy of any claim therein
or to the safety or effic_acy of any product or service, inclﬁding, but not limited to,
all tests, reports, studies, demonstrauons, -or other evidence that confirm,
contradict, quahfy, or call into qusstlon the safety or efficacy of "any such product

or service; and |
‘H Records accurately reflecting the néine, address, and telephone number of eacf_l
- manufacturer or laboratory engaged in the develoPment or creation of any testing
_ obtained for the purpose of advérﬁsing, labeling, promc;ting, nffedng for sale,
distributing, or selling ahy pfoduct or se_ryida. |
_ _ . “ |
RETENTION OF JﬁRISDICTIDN .
IT 1S FURTHER ORDERED that this Court retainé jurisdiction of this métter for’
purposes of construction, modiﬁcétion,_ and enforcer;;ent of this Order.‘ | |
X11.
SCOPE OF.DRDER
IT IS FURTHER ORDERED that this Order resolves only claims agamst the named -
defendants and does not preclude the Commtssxon from mmatmg further action or seeking any
remedy against any other persons or entities, mcludmg without lnmtatlon persons or entltlcs who

‘may be subject to portxons of this Order by virtue of actions taken in concert or partlcxpatwn with
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defmdnnta, and persons or entities in anytypa ofmﬂmﬂﬂcmmmmmmmumhxpwﬂh
dafandmts

SO STIFULATED:; '
FOR THE FEDERAL TRADE COMMISSION: FOR 'THE DEFENDANTS:
ELAINE D, ROLISH
Ammbmm fior Buforcement
‘ JONLLUPOVITZ _
: Ammbmforﬂuﬂmm
. - Podel Trads Conmmiggion © Ind!vi&nllym:luﬁo!_a()wmmd‘ldmba
600 Pegmsyivenia Ava., of. Amm‘lcanDﬂmEntupdau, i '
Wishingten, D.C. 20580
| (202) 3263147 :
. (200) 326 2559 (fucsimile) QW
. - ‘ , _ AMPS R, mocm:ow
S : . CLAUDE C, WILD, It
' * Attomneys for Dafendants
Greenherg Tramrig LLC
The Tebor Conler
1200 17th Sixeet, Suits 2400
Dexrvex, CO 80202
(303) 5726500 Pt
(303). 572~6540 (ﬁmniln)

. TUBGMENT IS THEREFORE ENTERED pusment to all the tecnta and conditions
mitnd shove. - | |
50 ORDERED, this___ oL dayofSC()')emb&r" , 2004

" Tidge Shatby Higimith
Se. United Srfortes D‘s’mc%- :Tudge
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APPENDIX A
[To be printed on defendants’ letterhead]

BY CERTIFIED MALL, |
RETURN RECEIPT REQUESTED
[date] ' .

Dear [purchaser for resale]:

This letter is to inform you that Amexican'Dream Enterprises, LLC, and Andres Fernandez
Salvador have settled a civil dispute with the Federal Trade Commission (“FTC”) regarding
-advertising claims for Fat Seltzer. S

As part of that settlement, the United States District Court for the Southem District of Florida
issued a Stipulated Final Order for Permanent Injunction and Other Equitable Relief (“Order”).
This Order prohibits certain advertising claims altogether, and prohibits other claims unless, at
the time they are made, the claims are true and we possess and rely upon competent and reliable
scientific evidence supporting the claims. A copy of the Order is attached.

We consented to the issuance of the Order without admitting any of the FTC’s allegations. The
Order requires us to request that our distributors and wholesalers stop using or distributing
advertisements or promotional rmaterials containing claims challenged bythe FTC. As one of our
distributors or wholesalers, we are required to send you this letter as part of this settlement.

Specifically, the Order prohibits aﬁy-claim that:

1. Fat Seltzer or any other dietary supplement, drug, or cosmetic causes substantial
weight loss without the need to increase exercise or reduce caloric intake;

2. Fat Seltzer or any other dietary supplement, drug, or cosmetic causes permanent
weight loss; or ' : -

3., Fat Seltzer or any substantially similar product causes substantial weight loss in a
short period of time.

The Order also prohibits any claim about the benefits, performance, efficacy, safety, or side

-~ effects of any product, service, or program that purportedly provides health benefits (including
weight loss, inch loss, fat loss, or exercise or fitness benefits) unless the claim is true and we -
have competent and reliable scientific evidence that substantiates the claim. .

We request that you discontinue using, distributing, or relying on any advertising or promotional
material that make any prohibited claims. Please also notify any of your customers who resell
our products and who may have such materials to discontinue using those promotional materials.



Thank you very much for your assistance.

Sincerely,

Andres Fernandez Salvador
Individually and as Sole-owner of American Dream Enterpnses, LLC

Jorge Mendoza
Operating Manager of American Dream Enterpnses, LLC

Enclosure



