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DIET COFFEE , INC. , a corporation;
DAVID STOCKNOFF, individually and as
President , Chief Financial Officer, and a
Director of Diet Coffee , Inc. ; and DAVID
ATTARIAN , individually and as Secretary
and a Director of Diet Coffee , Inc.

CASE NO.

Defendants.

STIPULA TED FINAL JUDGMENT AND ORDER FOR PERMANENT
INJUNCTION AND OTHER EQUITABLE RELIEF

AS TO DEFENDANT DAVID STOCKNOFF

Plaintiff, the Federal Trade Commission ("Commission" or "FTC"), filed a Complaint

for Permanent Injunction and Other Equitable Relief against defendants Diet Coffee , Inc.

DCI"), a corporation; David Stocknoff ("Stocknoff' ), individually and as President , Chief

Financial Offcer, and a Director of DC I; and David Attarian , individually and as a Secretary and
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a Director of DCI ("defendants ) pursuant to Section 13(b) of the Federal Trade Commission

Act ("FTC Act"), 15 U. c. 9 53(b), alleging deceptive acts or practices and false

advertisements in violation of Sections 5(a) and 12 of the FTC Act, 15 US.c. 99 45(a) and 52.

The Commission and defendant Stocknoff stipulate to the entry of this Order in

settlement of the Commission s allegations against defendant Stocknoff. The Court, being

advised in the premises , finds:

FINDINGS

This Court has jurisdiction over the subject matter of this case and jurisdiction

over all parties pursuant to 28 US.C. 99 1331 , 1337(a), 1345 , and 1355.

Venue in the Southern District of New York is proper under 28 US.

99 1391(b)- (d) and 15 U. c. 953(b).

The Complaint states a claim upon which relief can be granted , and the

Commission has the authority to seek the relief it has requested.

The activities of defendant Stocknoff are in or affecting commerce , as defined in

Section 4 of the FTC Act, 15 U.S.c. 944.

Defendant Stocknoff, without admitting the allegations of the Commission

Complaint , stipulates and agrees to entry of this Order under Section 13(b) of the FTC Act, 15

US.C. 953(b).

The Commission and defendant Stocknoff agree that the entry of this Order

resolves all matters of dispute between them arising from the Complaint in this matter, up to the

date of entry of this Order.

Defendant Stocknoffwaives all rights to seek judicial review or otherwise

challenge or contest the validity of this Order. Defendant Stocknoff also waives any claim that
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he may have held under the Equal Access to Justice Act, 28 US.c. 92412 , concerning the

prosecution of this action to the date of this Order.

This action and the relief awarded herein are in addition to , and not in lieu of

other remedies as may be provided by law.

Pursuant to Federal Rule of Civil Procedure 65( d), the provisions of this Order are

binding upon defendant Stocknoff, and his offcers , agents , servants , representatives , employees

and all other persons or entities in active concert or participation with him , who receive actual

notice of this Order by personal service or otherwise.

10. This Order reflects the negotiated agreement of the parties.

11. The paragraphs of this Order shall be read as the necessary requirements of

compliance and not as alternatives for compliance and no paragraph serves to modify another

paragraph unless expressly so stated.

12. Each party shall bear its own costs and attorneys ' fees.

13. Entry of this Order is in the public interest.

ORDER

DEFINITIONS

Unless otherwise specified

, "

defendants" shall mean:

Diet Coffee , Inc. , a corporation, its divisions and subsidiaries , and its

successors and assigns;

David Stocknoff, individually, and in his capacity as President, Chief

Financial Officer, and a Director of Diet Coffee, Inc. ; and

David Attarian , individually, and in his capacity as Secretary and a

Director of Diet Coffee , Inc.
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Commerce" shall mean "commerce" as defined in Section 4 of the FTC Act, 15

US. C. 944.

Competent and reliable scientific evidence" shall mean tests , analyses , research

studies , or other evidence based on the expertise of professionals in the relevant area, that has

been conducted and evaluated in an objective manner by persons qualified to do so , using

procedures generally accepted in the profession to yield accurate and reliable results.

Covered product or service" shall mean any product , including, but not limited

, any dietary supplement , food , drug, or device; or any health-related service or program.

Endorsement" shall mean as defined in 16 C. R. 9255.0(b).

Food

" "

drug," and "device" shall mean "food

" "

drug," and "device" as defined

in Section 15 of the FTC Act, 15 US. C. 9 55.

The term "including" in this Order shall mean "without limitation.

The terms "and" and " " in this Order shall be construed conjunctively or

disjunctively as necessary, to make the applicable phrase or sentence inclusive rather than

exclusive.

FALSE WEIGHT-LOSS REPRESENTATIONS PROHIBITED

IT IS ORDERED that defendant Stocknoff, directly or through any corporation

partnership, subsidiary, division , trade name , or other device, and his officers , agents , servants

representatives , employees , and all persons or entities in active concert or participation with him

who receive actual notice of this Order, by personal service or otherwise , in connection with the

manufacturing, labeling, advertising, promotion, offering for sale , sale , or distribution of Slim

Coffee , or any dietary supplement, food , drug, or device , in or affecting commerce , are hereby
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permanently restrained and enjoined from making, or assisting others in making, directly or by

implication , including through the use of a product name or endorsement, any representation that

such product enables users to lose substantial weight without reducing caloric intake or

increasing physical activity.

II.

PROHIBITED REPRESENTATIONS FOR COVERED PRODUCTS OR SERVICES

IT IS FURTHER ORDERED that defendant Stocknoff, directly or through any

corporation, partnership, subsidiary, division , trade name , or other device, and his officers

agents , servants , representatives , employees , and all persons or entities in active concert or

participation with him who receive actual notice of this Order, by personal service or otherwise

in connection with the manufacturing, labeling, advertising, promotion, offering for sale , sale , or

distribution of any covered product or service , in or affecting commerce , are hereby permanently

restrained and enjoined from making, or assisting others in making, directly or by implication

including through the use of a product name or endorsement, any representation:

That any such product , service , or program:

causes weight loss;

causes users to lose any specified amount of weight;

reduces or eliminates fat;

reduces or curbs appetite; or

increases metabolism; or

Regarding the health benefits , performance , efficacy, safety, or side effects of any

such product , service , or program;

unless the representation is true, not misleading, and, at the time it is made , defendant Stocknoff
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possesses and relies upon competent and reliable scientific evidence that substantiates the

representation.

III.

MISREPRESENTATION OF TESTS OR STUDIES

IT IS FURTHER ORDERED that defendant Stocknoff, directly or through any

corporation , partnership, subsidiary, division , trade name , or other device , and his offcers

agents , servants , representatives , employees , and all persons or entities in active concert or

participation with him who receive actual notice ofthis Order, by personal service or otherwise

in connection with the manufacturing, labeling, advertising, promotion, offering for sale , sale, or

distribution of any covered product or service , in or affecting commerce , are hereby pern1anently

restrained and enjoined from misrepresenting, in any manner, expressly or by implication

including through the use of any product name or endorsement , the existence , contents , validity,

results, conclusions, or interpretations of any test or study.

IV.

FDA APPROVED CLAIMS

IT IS FURTHER ORDERED that:

Nothing in this Order shall prohibit defendant Stocknoff from making any

representation for any drug that is permitted in labeling for such drug under any tentative final or

final standard promulgated by the Food and Drug Administration, or under any new drug

application approved by the Food and Drug Administration; and

Nothing in this Order shall prohibit defendant Stocknoff from making any

representation for any product that is specifically permitted in labeling for such product by

O"lllations nromul!2ated by the Food and DruK Administration pursuant to the Nutrition

Labeling and Education Act of 1990.
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Labeling and Education Act of 1990.

MONETARY JUDGMENT AND REDRESS TO CONSUMERS

IT IS FURTHER ORDERED that judgment is hereby entered in favor of the Commission

and against defendant Stocknoff in the amount of nine hundred twenty-three thousand nine

hundred ten dollars ($923 910) for redress to consumers. Based on defendant Stocknoffs sworn

financial statement dated July 30 , 2007 , payment of the foregoing judgment is suspended

contingent upon the accuracy and completeness of his financial disclosure statement.

VI.

RIGHT TO REOPEN

By agreeing to this Order , defendant Stocknoff reaffrms and attests to the

truthfulness , accuracy, and completeness of the financial information that defendant Stocknoff

has previously submitted to the Commission. The Commission s agreement to this Order is

expressly premised upon the truthfulness, accuracy, and completeness of defendant Stocknoffs

financial statements and supporting documents submitted to the Commission, namely the

Federal Trade Commission Financial Statement ofIndividual Defendant Stocknoff dated July

2007.

, upon motion by the Commission , the Court finds that defendant Stocknoff

failed to disclose any material asset, or materially misrepresented the value of any asset, or made

any other material misrepresentation in or omission from the financial statement or supporting

documents listed in this Part, the Court shall reinstate the judgment against defendant Stocknoff

and for the Commission in the amount of nine hundred twenty-three thousand nine hundred ten

dollars ($923 910), the total amount of gross sales , less any amount already paid by any
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defendant or on behalf of any defendant to the Commission; provided, however that in all other

respects this Order shall remain in full force and effect unless otherwise ordered by the Court;

and provided further that proceedings instituted under this Part would be in addition to , and not

in lieu of, any other civil or criminal remedies as may be provided by law , including any other

proceedings that the Commission may initiate to enforce this Order. Solely for purposes of this

Part, defendant Stocknoffwaives any right to contest any of the allegations in the Complaint.

In accordance with 31 US.C. 9 7701 , defendant Stocknoff is hereby required

unless he has done so already, to furnish to the Commission his social security number , which

shall be used for the purposes of collecting and reporting on any delinquent amount arising out

of defendant Stocknoffs relationship with the government.

All funds paid pursuant to this Order shall be deposited into a fund administered

by the Commission or its agents to be used for equitable relief, including but not limited to

redress to consumers , and any attendant expenses for the administration of such equitable relief.

In the event that direct redress to consumers is wholly or partially impracticable or funds remain

after the redress is completed, the Commission may apply any remaining funds for such other

equitable relief (including consumer information remedies) as it determines to be reasonably

related to the defendants ' practices alleged in the Complaint. Any funds not used for such

equitable relief shall be deposited to the United States Treasury as disgorgement. Defendant

Stocknoff shall have no right to challenge the Commission s choice of remedies under this Part.

Defendant Stocknoff shall have no right to contest the manner of distribution chosen by the

Commission. No portion of any payment under the judgment herein shall be deemed a payment

of any fine , penalty, or punitive assessment.

Defendant Stocknoff relinquishes all dominion, control and title to the funds paid
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and all legal and equitable title to the funds vests in the Treasurer ofthe United States and in the

designated consumers. Defendant Stocknoff shall make no claim to or demand for return of the

funds , directly or indirectly, through counselor otherwise; and in the event of bankruptcy of

defendant Stocknoff, defendant Stocknoff acknowledges that the funds are not part of the

debtor s estate , nor does the estate have any claim or interest therein.

VII.

ACKNOWLEDGMENT OF RECEIPT OF ORDER

IT IS FURTHER ORDERED that defendant Stocknoff, within five (5) business days

after receipt ofthis Order as entered by the Court, shall submit to the Commission a truthful

sworn statement acknowledging receipt ofthis Order.

VIII.

MONITORING OF RESELLERS AND DISTRIBUTORS

IT IS FURTHER ORDERED that:

Defendant Stocknoff shall institute a reasonable program of surveillance adequate

to reveal whether any of defendant Stocknoffs distributors or purchasers for resale are

disseminating any advertisement or promotional material that contains any representations

prohibited by this Order.

In the event that defendant Stocknoff receives any information that any distributor

or purchaser for resale is using or disseminating any advertisement or promotional material, or

making any oral statement , that contains any representation prohibited by this Order, defendant

Stocknoff shall promptly investigate such information and upon verification shall immediately

terminate , and shall not resume , sales or shipments to such purchaser for resale.

Within five (5) business days of termination of any sales or shipments to a
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distributor or purchaser for resale of any covered product or service pursuant to Paragraph VII

(B) above, defendant Stocknoff shall notify the Commission, in writing, of such termination.

Such notification shall include:

the name , address , telephone number, email address , and website of the

purchaser;

the date of termination; and

the reason for the termination.

IX.

COMPLIANCE MONITORING BY DEFENDANT STOCKNOFF

IT IS FURTHER ORDERED that defendant Stocknoff, in connection with the

manufacturing, labeling, advertising, promotion , offering for sale , or distribution of any covered

product or service, in or affecting commerce, shall:

Take reasonable steps suffcient to monitor and ensure that all employees and

agents engaged in sales, order verification , or other customer service functions comply with the

provisions of this Order. Such steps shall include adequate monitoring of all advertisements

promotions , sales presentations , and other oral and written communications with customers

regarding such products. Defendant Stocknoff, at a minimum , shall:

Conduct periodic monitoring of representations concerning any covered

product or service made by persons engaged in sales or other customer

service functions , including representations made orally or through

electronic communications, on behalf of defendant Stocknoff; and

Conduct periodic monitoring of representations made about any covered

product or service on all Internet web sites operated or maintained by
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defendant Stocknoff or his agents.

Dismiss any employee or agent who knowingly engages in any conduct

prohibited by this Order once defendant Stocknoff knows or should know that such person is or

has been engaging in such conduct.

COMPLIANCE MONITORING BY THE COMMISSION

IT IS FURTHER ORDERED that , for the purpose of monitoring and investigating

compliance with any provision of this Order:

Within ten (10) days of receipt of written notice from a representative of the

Commission , defendant Stocknoff shall submit additional written reports , sworn to under

penalty of perjury; produce documents for inspection and copying; appear for deposition; and/or

provide entry during normal business hours to any business location in defendant Stocknoffs

possession or direct or indirect control to inspect the business operation;

In addition , the Commission is authorized to monitor compliance with this Order

by all other lawful means , including but not limited to the following:

Obtaining discovery from any person , without further leave of court , using

the procedures described in Fed. R. Civ. P. 30 , 31 , 33 , 34 , 36 , and 45; and

Posing as customers and suppliers to defendant Stocknoff, his employees

or any other entity managed or controlled in whole or in part by defendant

Stocknoff, without the necessity of identification or prior notice.

Defendant Stocknoff shall permit representatives of the Commission to interview

any employer, consultant , independent contractor, representative , agent , or employee who has

agreed to such an interview , relating in any way to any conduct subject to this Order. The person
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interviewed may have counsel present.

Provided, however that nothing in this Order shall limit the Commission s lawful use of

compulsory process , pursuant to Sections 9 and 20 of the FTC Act, 15 US.C. 9949 , 57b- , to

obtain any documentary material , tangible things , testimony, or information relevant to unfair or

deceptive acts or practices in or affecting commerce (within the meaning of 15 US.

945(a)(l)).

XI.

COMPLIANCE REPORTING BY DEFENDANT STOCKNOFF

IT IS FURTHER ORDERED that , in order that compliance with the provisions of this

Order may be monitored

For a period of five (5) years from the date of entry of this Order:

Defendant Stocknoff shall notify the Commission of the following:

Any changes in his residence , mailing addresses , and telephone

numbers , within ten (10) days of the date of such change;

Any changes in his employment status (including self-

employment), and any change in his ownership of any business

entity, within ten (10) days of the date of such change. Such

notice shall include the name and address of each such business

that defendant Stocknoff is affiliated with , employed by, creates or

forms , or performs services for; a statement of the nature of the

business; and a statement of his duties and responsibilities in

connection with the business or employment; and

Any changes in defendant Stocknoffs name or use of any aliases
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