Oats, and incur the additional cost of at least $2-3 million per store for each of the many stores
Whole Foods intends to close. See Exhibit 7 (PX01349).

To prevent this destruction of competition, plaintiff Federal Trade Commission (“FTC”
or the “Commission”) seeks a temporary restraining order and preliminary injunction pursuant to '
Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), to prevent Whole Foods’ acquisition of Wild
QOats pending a determination by the Commission of the legality of the acquisition under Sections
7 and 11 of the Clayton Act, 15 U.S.C. §§ 18 and 21, and Section 5 of the FTC Act, 13
U.8.C. § 45. Absent the requested injunctions, Whole Foods will complete the acquisition of
Wild Oats resulting in the following: Whole Foods will close down many Wild Oats stores;’
Wild Oats’ infrastructure will be dismantled; and the possibility of restoring competition in the
operation of premium natural and organic supermarkets in numerous geographic areas will be
jost, resulting in substantial harm to consumers.

ARGUMENT

L SECTION 13(b) OF THE FEDERAL TRADE COMMISSION ACT ESTABLISHES A
PUBLIC INTEREST STANDARD FOR GRANTING INJUNCTIVE RELIER.

Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), provides that a preliminary injunction
may be granted “upon a proper showing that, weighing the equities and considering the FTC’s
likelihood of ultimate success, such action would be in the public interest.” In enacting Section
13(b), Congress adopted a “public interest” standard. FTCv. H.J. Heinz Co., 246 F.3d 708,714
(D.C. Cir. 2001); see FIC v. Weyerhaeuser Co., 665 F.2d 1072, 1081-82 (D.C. Cir. 1981). Under

that standard, the court “must (1) determine the likelihood that the FTC will ultimately succeed

? Exhibit 14 (PX00553 at 001); Transcript of Investigational Hearing of Elisabeth
Griffin Foster, Whole Foods VP of Business Development, 95:2-11, Exhibit 15 (PX01338 at 95).
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CONCLUSION

Accordingly, the Commission respectfully urges this Court to grant a TRO and PI
precluding Whole Foods acquisition of the common stock or any other interest in Wild QOats
pending the outcome of a Federal Trade Commission challenge to the legality of the acquisition

under the Clayton Act and Federal Trade Commission Act.

Respectfully submitted,
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