




















51. BMS concealed a material fact and made a false representation and failed to

disclose information material to the filed settlement agreement.

52. The failure to reduce a material fact and information to writing, and filing an

incomplete statement of the settlement was a violation of the Section 1112(c)(3) of the MMA,

which requires that the parties "file written descriptions ... that are sufficient to disclose all the

terms and conditions of the agreement."

53. BMS was in continuous violation of Section 1112(c)(3) of the MMA from May

30,2006, the date it submitted the revised settlement agreement required by Section 1112(a) of

the MMA until at least August 31, 2006, the date it obtained a preliminary injunction against

Apotex.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffprays:

1. That the Court adjudge and decree that Defendant BMS's concealment ofa

material fact and its materially false, fictitious, and fraudulent statement concerning the

settlement agreement filed in connection with its request for an advisory opinion required by the

Order violated the Order and that Defendant BMS violated the Order each day ofthe period

beginning on or about from May 30, 2006, until at least on or about August 31, 2006;

2. That the Court adjudge and decree that Defendant BMS's concealment of a

material fact and its materially false, fictitious, and fraudulent statement concerning the

settlement agreement filed as required by the MMA violated the MMA and that Defendant BMS

violated the MMA each day ofthe period beginning on or about May 30, 2006, until at least on

or about August 31, 2006;
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3. That Defendant BMS be ordered to pay to the United States an appropriate civil

penalty as provided by Section 5(l) of the FTC Act, 15 U.S.C. § 45(l), and the Debt Collection

Improvement Act of 1996, Pub. L. 104-134, § 31001(s) (amending the Federal Civil Penalties

Inflation Adjustment Act of 1990,28 U.S.C. § 2461 note), Federal Trade Commission Rule 1.98,

16 C.F.R. § 1.98, and Section 1115 of the MMA;

4. That Plaintiff have such other and further relief as the Court may deem just and

proper; and

5. That Plaintiff be awarded its costs of this suit.

Dated: f·\~r\ h1£ ,J.D~l
) .

FOR THE FEDERAL TRADE COMMISSION:

David C. Shonka
Acting General Counsel

David P. Wales
Acting Director
Bureau of Competition
D.C. Bar #456894

Marian Bruno
Deputy Director
Bureau of Competition
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Daniel P. Ducore
Assistant Director
D.C. Bar # 933721

Anne R. Schenof
D.C. Bar # 185454

Ellen Connelly
Kenneth A. Libby
Attorneys for Plaintiff
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Bureau of Competition
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600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580


