UNITED STATESOF AMERICA 0610139
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Deborah Platt M ajoras, Chairman
Paméda Jones Harbour
Jon Leibowitz
William E. Kovacic
J. Thomas Rosch

Inthe Matter of

WATSON PHARMACEUTICALS, INC.
a corporation;
Docket No. C-
and

ANDRX CORPORATION
a corporation.
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DECISION AND ORDER
[Public Record Version]

The Federal Trade Commission (“Commission”), having initiated an investigation of the
proposed acquisition by Respondent Watson Pharmaceuticals, Inc. (“Watson™) of Respondent
Andrx Corporation (“Andrx”), hereinafter referred to as “ Respondents,” and Respondents
having been furnished thereafter with a copy of adraft Complaint (“Complaint”) that the Bureau
of Competition proposed to present to the Commission for its consideration and that, if issued by
the Commission, would charge Respondents with violations of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. §45; and

Respondents, their attorneys, and counsel for the Commission having thereafter executed
an Agreement Containing Consent Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid draft of Complaint, a
statement that the signing of said Consent Agreement is for settlement purposes only and does
not constitute an admission by Respondents that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other than jurisdictional facts, aretrue,
and waivers and other provisions as required by the Commission’s Rules; and

The Commisson having thereafter considered the matter and having determined that it
had reason to believe that Respondents have violated the said Acts, and that a Complaint should
issue stating its charges in that respect, and having thereupon issued its Complaint and an Order


















































































































reasons for opposing, the selection of any proposed Divestiture Trustee within ten
(10) days after notice by the staff of the Commission to Respondent Watson of the
identity of any proposed Divestiture Trustee, Respondents shall be deemed to
have consented to the selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a Divestiture Trustee,
Respondents shall execute a trust agreement that, subject to the prior gpproval of
the Commission, transfers to the Divestiture Trustee all rights and powers
necessary to permit the Divestiture Trustee to effect the divestiture required by
this Order.

If aDivestiture Trustee is appointed by the Commission or a court pursuant to this
Paragraph, Respondents shall consent to the following terms and conditions
regarding the Divestiture Trustee’ s powers, duties, authority, and responsibilities:

1 Subject to the prior approval of the Commission, the Divestiture Trustee
shall have the exclusive power and authority to assign, grant, license,
divest, transfer, deliver or otherwise convey the assets that are required by
this Order to be assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed;

2. The Divestiture Trustee shall have one (1) year after the date the
Commission gpproves the trust agreement described herein to accomplish
the divestiture, which shall be subject to the prior approval of the
Commission. If, however, at the end of the one (1) year period, the
Divestiture Trustee has submitted a plan of divestiture or believes that the
divestiture can be achieved within a reasonable time, the divestiture period
may be extended by the Commission; PROVIDED, HOWEVER, the
Commission may extend the divestiture period only two (2) times;

3. Subject to any demonstrated legally recognized privilege, the Divestiture
Trustee shall have full and complete access to the personnel, books,
records and facilities related to the relevant assets that are required to be
assigned, granted, licensed, divested, delivered or otherwise conveyed by
this Order and to any other relevant information, as the Divestiture Trustee
may request. Respondents shall develop such financia or other
information as the Divestiture Trustee may request and shall cooperate
with the Divestiture Trustee. Respondents shall take no action to interfere
with or impede the Divestiture Trustee' s accomplishment of the
divestiture. Any delaysin divestiture caused by Respondents shall extend
the time for divestiture under this Paragraph in an amount equd to the
delay, as determined by the Commission or, for a court-appointed
Divestiture Trustee, by the court;
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The Divestiture Trustee shdl use commercially reasonable efforts to
negotiate the most favorable price and terms available in each contract that
is submitted to the Commission, subject to Respondents’ absolute and
unconditional obligation to divest expeditiously and at no minimum price.
The divestiture shall be made in the manner and to an acquirer as required
by this Order; PROVIDED, HOWEVER, if the Divestiture Trustee receives
bona fide offers from more than one acquiring entity, and if the

Commiss on determines to approve more than one such acquiring entity,
the Divestiture Trustee shall divest to the acquiring entity selected by
Respondents from among those approved by the Commission; and,
PROVIDED FURTHER, HOWEVER, that Respondents shall select such
entity within five (5) days after receiving notification of the Commission’s
approvd,

The Divestiture Trustee shall serve, without bond or other security, at the
cost and expense of Respondents, on such reasonable and customary terms
and conditions as the Commission or a court may set. The Divestiture
Trustee shall have the authority to employ, at the cost and expense of
Respondents, such consultants, accountants, attorneys, investment
bankers, business brokers, appraisers, and other representatives and
assistants as are necessary to carry out the Divestiture Trustee’s duties and
responsibilities. The Divestiture Trustee shall account for all monies
derived from the divestiture and all expensesincurred. After approval by
the Commission of the account of the Divestiture Trustee, including fees
for the Divestiture Trustee' s services, all remaning monies shall be paid at
the direction of Respondents, and the Divestiture Trustee' s power shdl be
terminated. The compensation of the Divestiture Trustee shall be based at
least in significant part on a commission arrangement contingent on the
divestiture of all of the relevant assets that are required to be divested by
this Order;

Respondents shall indemnify the Divestiture Trustee and hold the
Divestiture Trustee harmless against any losses, claims, damages,
liabilities, or expenses arising out of, or in connection with, the
performance of the Divegtiture Trustee' sduties, including all reasonable
fees of counsel and other expenses incurred in connection with the
preparation for, or defense of, any claim, whether or not resulting in any
liability, except to the extent that such losses, claims, damages, liabilities,
or expenses result from misfeasance, gross negligence, willful or wanton
acts, or bad faith by the Divestiture Trustee;

The Divestiture Trustee shall have no obligation or authority to operate or
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maintain the relevant assets required to be divested by this Order;
PROVIDED, HOWEVER, that the Divestiture Trustee appointed pursuant
to this Paragraph may be the same person appointed as Interim Monitor
pursuant to the relevant provisions of the Order to Maintain Assetsin this
matter;

8. The Divestiture Trustee shall report in writing to Respondents and to the
Commission every sixty (60) days concerning the Divestiture Trustee's
efforts to accomplish the divestiture; and

9. Respondents may require the Divestiture Trustee and each of the
Divestiture Trustee' s consultants, accountants, attorneys and other
representatives and assistants to sign a customary confidentiality
agreement; PROVIDED, HOWEVER, such agreement shall not restrict the
Divestiture Trustee from providing any information to the Commission.

If the Commission determines that a Divestiture Trustee has ceased to act or failed
to act diligently, the Commission may appoint asubstitute Divestiture Trustee in
the same manner as provided in this Paragraph.

The Commission or, in the case of a court-appointed Divestiture Trustee, the
court, may on itsown initiative or at the request of the Divestiture Trustee issue
such additional orders or directions as may be necessary or appropriate to
accomplish the divestiture required by this Order.

VIII.

IT ISFURTHER ORDERED that, in any instance wherein Respondents counsel
(including in-house counsd under gppropriae confidentiality arrangements) either retain
unredacted copies of documents or other materials provided to an Acquirer or access original
documents (under circumstances where copies of documents are insufficient or otherwise
unavailable) provided to an Acquirer, Respondents shall assure that Respondents’ counsel do so
only in order to do the fol lowing:

A.

Comply with the Remedial Agreements, this Order, any law (including, without
limitation, any requirement to obtain regulatory licenses or approvals), any data
retention requirement of any applicable Government Entity, or any taxation
requirements; or

Defend against, respond to, or otherwise participate in any litigation,
investigation, audit, process, subpoena or other proceeding relating to the
divestiture, the Divestiture Assets or the Interpharm Product, and businesses
associated with the Divestiture Assets or the Interpharm Product;
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PROVIDED, HOWEVER, that Respondents may disclose such information as
necessary for the purposes et forth in this Paragraph pursuant to an appropriate
confidentiality order, agreement or arrangement; and

PROVIDED FURTHER, HOWEVER, that pursuant to this Paragraph V111,
Respondents shall: (1) require those who view such unredacted documents or
other materials to enter into confidentiality agreements with an Acquirer (but shall
not be deemed to have violated this requirement if an Acquirer withholds such
agreement unreasonably); and (2) useits best efforts to obtain a protective order to
protect the confidentiality of such information during any adjudication.

IX.

IT ISFURTHER ORDERED that:

A.

Within five (5) days of the Acquisition, Respondents shall submit to the
Commission aletter certifying the date on which the Acquisition occurred.

Within thirty (30) days after the date this Order becomesfinal, and every sixty
(60) days thereafter until Respondents have fully complied with Paragraphsl.,
1., 1V., and V. of this Order (i.e., have assigned, licensed, divested, transferred,
delivered, terminated or otherwise conveyed all relevant assets or rights to an
Acquirer in amanner that fully satisfies the requirements of the Order),
Respondents shall:

1 Submit to the Commission averified written report setting forth in detail
the manner and form in which they intend to comply, are complying, and
have complied with this Order;

2. At the same time, submit a copy of their verified report concerning
compliance with this Order to the Interim Monitor, if any Interim Monitor
has been appointed; and

3. In their verified reports, include, among other things, a full description of
the efforts being made to comply with the relevant Paragraphs of the
Order, al substantive contacts or negotiations related to the divestiture of
the relevant assets and the identity of all persons contacted, copies of all
written communications to and from such persons, all internal memoranda,
and all reports and recommendations concerning completing the
obligations.

One (1) year after the date this Order becomes final, annually for the next nine
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years on the anniversary of the date this Order becomesfinal, and at other times as
the Commission may require, Respondents shall file a verified written report with
the Commission that includes information regarding any modifications or
amendments to the Generic Oral Contraceptive Divestiture Agreement or the
Generic Ora Contraceptive Supply Agreement that Respondents entered without
the prior approval of the Commission, and sets forth in detail the manner and form
in which they have complied and are complying with the Order.

X.

IT ISFURTHER ORDERED that Respondents shdl notify the Commission at |east
thirty (30) days prior to any proposed (1) dissolution of such Respondents; (2) acquisition,
merger or consolidation of Respondents; or (3) any other change in the Respondents, including,
but not limited to, assgnment and the creation or dissolution of subsidiaries, if such change
might affect compliance obligations arising out of the Order.

XI.

IT ISFURTHER ORDERED that, for purposes of determining or securing compliance
with this Order, and subject to any legally recognized privilege, and upon written request and
upon five (5) days notice to Respondents made to their principal United States offices or
headquarters address, Respondents shall, without restraint or interference, permit any duly
authorized representative of the Commission:

A. Access, during business office hours of Respondents and in the presence of
counsel, to all facilities and access to inspect and copy all books, ledgers,
accounts, correspondence, memorandaand all other records and documentsin the
possession or under the control of Respondents related to compliance with this
Order, which copying services shall be provided by Respondents at the request of
authorized representative(s) of the Commission; and

B. To interview officers, directors, or employees of Respondents, who may have
counsel present, regarding such matters.
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XI1I.

IT ISFURTHER ORDERED that this Order shall terminate ten (10) years from the
date on which the Order becomes final.

By the Commission.

Donald S. Clark
Secretary

SEAL

| SSUED:



PUBLIC APPENDIX |
ORDER TO MAINTAIN ASSETS
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NON-PUBLIC APPENDIX II.
THE GLIPIZIDE ER SUPPLY AGREEMENT
THE ANDRX-PFIZER AGREEMENT

[Redacted From Public Record Version But Incorporated By Reference]
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NON-PUBLIC APPENDIX I11.
THE ANDRX-TEVA AGREEMENT

[Redacted From Public Record Version But Incor porated By Refer ence]
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NON-PUBLIC APPENDIX V.
THE GENERIC ORAL CONTRACEPTIVE DIVESTITURE AND SUPPLY
AGREEMENTS
THE ANDRX-TEVA AMENDMENTSNO. 1 AND 2

[Redacted From Public Record Version But Incor porated By Refer encel
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NON-PUBLIC APPENDIX V.
THE GLIPIZIDE ER DIVESTITURE AGREEMENT
THE ACTAVISPURCHASE AGREEMENT

[Redacted From Public Record Version But Incor porated By Refer encel
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NON-PUBLIC APPENDIX VI.
THE INTERPHARM PRODUCT TERMINATION AGREEMENT

[Redacted From Public Record Version But Incor porated By Refer ence]

50



NON-PUBLIC APPENDI X VII.
THE WATSON-INTERPHARM AGREEMENT

[Redacted From Public Record Version But Incor porated By Refer ence]

51



