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TIRE DERAL TRADE COMMISSION,
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V.
14| UNIVERSAL PREMIUM SER VICES,
15 || INC., a California corporation (also known | OTHER EQUITABLE RELIEF
as Premier Benefits, Inc.); CONSUMER
16 | REWARD NETWORK, INC., a California | MEMBERSHIP SERVICES
corporation; STAR COMMUNICATIONS
17 | LLC, a California limited liability
company; MEMBERSHIP SERVICES
18 || DIRECT, INC., a Nevada corporation (also
known as Continuity Partners, Inc.);
19 CONNECT2USA, INC., a Nevada
corporation; MERCHANT RISK
20 | MANAGEMENT, INC,, a Nevada
corporation; PANTEL ONE
21 || CORPORATION, a Nevada Corporation;
ALL STAR ACCESS, INC., a Colorado
22| Corporation; PRIME TIME VENTURES,
INC., a Nevada Corporation; BRIAN K.
23 | MACGREGOR; HARIJINDER SIDHU;
JOSEPH F. LAROSA, JR.; PRANOT
24| SANGPRASIT; WILLIAM THOMAS
25 HEICHERT; MICHAEL HOWARD
CUSHING; PAUL P. TOSI; MANH D.
26 CAO; MIDWEST PROPERTIES, INC ;
and CHRISTINE MACGREGOR,
27 Defendants.
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ORDER ;!

Plaintiff Federal Trade Commission {“FTC” or “Commission”), commenced. =

this action by filing its Complaint, and subsequently its Amended Complaint, for :
injunctive and other equitable relief pursuant to Sections 13(b) and 19(a) of the
Federal Trade Commission Act (“FTC Act”), 15 U.S.C. §§ 53(b) and 57b(a), the
Telemarketing and Consumer Fraud and Abuse Prevention Act (“Telemarketing
Act”), 15 U.S.C. §§ 6101 ef seq., and the FTC’s Telemarketing Sales Rule, 16
C.F.R. Part 310, promulgated pursuant to the Telemarketing Act, charging that
Membership Services Direct (also known as Continuity Partners, Inc.)
(“Defendant”), Brian K. MacGregor (“MacGregor”), and other defendants engaged
in deceptive acts or practices in violation of Section 5 of the FTC Act and the
Telemarketing Sales Rule.

Orders granting summary judgment in favor of the FTC on all counts against
MacGregor and Defendant having been entered pursuant to Rule 56 of the Federal
Rules of Civil Procedure,

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED as follows:

FINDINGS OF FACT

1. This Court has jurisdiction of the subject matter of this case and the
parties pursuant to 15 U.S.C. §§ 45(a), 53(b), and 57(b), and 28 U.S.C. §§ 1331,
1337(2) and 1345.

2. Venue in this District is proper under 15 U.S.C. §53(b) and 28 U.S.C.
§§ 1391(b) and (c).

3. The activities of Defendant, as alleged in the Amended Complaint, are
in or affecting commerce, as defined in Section 4 of the FTC Act, 15 U.S.C. § 44.

4.,  The Amended Complaint states a claim upon which relief may be
granted under Sections 5(a), 13(b), and 19 of the FTC Act, 15 U.S.C. §§ 45(a), 53(b),
and 57b. o




A =T - B L~ T V. T - R o

[ % S N5 R S R O N O N e I o o L N e e e e T T T T T
00O =~ N U R W N~ O N 00 ] N L R W N e O

)

o - o

5. There is no genuine issue as to any material fact concerning the liability E
of Defendant for deceptive and abusive acts and practices i violation of Section 5 oflL
the FTC Act, 15 U.S.C. § 45(a), and the Telemarketing Sales Rule, 16 C.F.R. Part (ﬁ
310, or the amount of consumer losses caused by Defendant’s deceptive acts and L
practices.

6. At all times relevant to the FTC’s Amended Complaint, Defendant was
a “seller” or “telemarketer” engaged in “telemarketing” to “customers,” as those
terms are defined in the TSR.

7. Defendant, directly or through its telemarketers, has made false or
misleading statements, or assisted others in making false or misleading statements, to
induce the purchase of program memberships, in violation of the Section 5 of the
FTC Act and the TSR. These false or misleading statements include but are not
limited to the following:

a. that Defendant will send consumers a valuable free item upon
payment of a nominal shipping and handling fee,

b. that Defendant already possesses consumers’ bank account
information;

C. that consumers may cancel their memberships in Defendant’s
programs by following certain procedures; |

d. that consumers may obtamn refunds for amounts paid to Defendant
by following certain procedures;

e. that Defendant will not make debits from consumers’ bank
accounts;

8. Defendant, directly or through its telemarketers, has engaged in abusive
telemarketing practices, or assisted others in engaging in abusive telemarketing

practices, to induce the purchase of program memberships. These abusive

telemarketing practices include but are not limited to the following:




OO0 =1 S dha W N

[\ TR N T NG TR N TR % T U TR W B S B S B e e e e e T T
[« B o I & T N S N i~ NN - B~ - B B« S ¥ T - N VL D

a3

w &
a. harassing and threatening consumers to obtain their bank account ;-
UL
information; L
. . s
b. harassing and threatening consumers that the Defendant would .
to

misuse consumers’ bank account information if they did not consent to debit their
accounts for Defendant’s membership program fees;
C. calling consumers repeatedly even after being requested to stop;
d. debiting the accounts of consumers who have hung up on
Defendant’s telemarketers; and
e. debiting the accounts of consumers who have been specifically
told by Defendant’s telemarketers that the consumer would not be charged.
9. Defendant is liable for both injunctive and monetary relief for its

violations of the FTC Act and the Telemarketing Sales Rule.

DEFINITIONS

For purposes of this Order, the following definitions shall apply:

1. “Assets” means any legal or equitable interest in, right to, or claim to,
any real or personal property, including, without limitation, chattels, goods,
instruments, equipment, fixtures, general intangibles, leaseholds, mail or other
deliveries, inventory, checks, notes, accounts, credits, contracts, receivables, shares
of stock, and all cash, wherever located.

2. “Billing information” means any data that enables any person to access
a customer's or donor's account, such as a credit card, checking, savings, share or
similar account, utility bill, mortgage loan account, or debit card.

3. “Customer” means any person who is or may be required to pay for
goods or services offered through telemarketing.

4. Unless otherwise specified, “Defendant” means Membership Services

Direct, Inc. (also known as Continuity Partners, Inc.).
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5. “Document” is synonymous in meaning and equal in scope to the usage-
Li

of the term in Federal Rule of Civil Procedure 34(a), and includes writings,

records, and any other data compilations from which information can be obtained. A

draft or non-identical copy is a separate document within the meaning of the term.

6. “Donor” means any person solicited to make a charitable contribution.

7. “Material” means likely to affect a person's choice of, or conduct
regarding, goods or services or a charitable contribution.

8. “Negative option feature” means, in an offer or agreement to sell or
provide any goods or services, a provision under which the customer's silence or
failure to take an affirmative action to reject goods or services or to cancel the
agreement is interpreted by the seller as acceptance of the offer.

9. “Person” means any individual, group, unincorporated association,
limited or general partnership, corporation, or other business entity.

10.  “Plaintiff” means the Federal Trade Commission.

11. “Preliminary Injunction Order” means the “Preliminary Injunction
with Asset Freeze, Appointment qf Permanent Receiver, and Other Equitable Relief”
entered in this case on March 22, 2006.

12.  “Receiver” means Robb Evans & Associates LLC, the permanent
receiver appointed over the Receivership Defendants in the Preliminary Injunction
Order entered on March 22, 2006 in this case. The term “Receiver” also includes
any deputy receivers as may be named by the permanent receiver.

13.  “Seller” means any person who provides, offers to provide, or arranges
for others to provide goods or services to the customer in exchange for consideration.

14. “Telemarketer” means any person who, in connection with
telemarketing, initiates or receives telephone calls to or from a customer or donor.

15. “Telemarketing” means a plan, program, or campaign which is
conducted to induce the purchase of goods or services or a charitable contribution, by

5

o
drawings, graphs, charts, photographs, audio and video recordings, computer L.
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use of one or more telephones and which involves more than one interstate telephonex
L]
call, .t
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I :
Prohibited Misrepresentations

IT IS THEREFORE ORDERED that in connection with the advertising,
promotion, offering, or sale of goods or services, Defendant, as well as its officers,
agents, servants, employees, and attorneys, and all other persons or entities in active
concert or participation with any of them who receive actual notice of this Order by
personal service or otherwise, whether acting directly or through any corporation or
other entity, subsidiary, division, or other device, including but not limited to
fictitious business names, and each such person, are hereby permanently restrained
and enjoined from misrepresenting, expressly or by implication, orally or in writing,
to any consumer or entity, any material fact, including, but not limited to, any
misrepresentations that:

A.  Defendant or any business under its ownership or control will send the
consumers a free item if the consumers pay a shipping and handling fee;

B.  Defendant or any business under its ownership or control provides a free
trial period during which time the consumers will not be charged fees;

C.  Defendant or any business under its ownership or control provides a
cancellation period during which time the consumers may obtain a refund for fees
already paid,

D. Consumers may cancel their memberships at any time in programs
offered by Defendant or any business under its ownership or control; and

E.  Defendant or any business under its ownership or control is affiliated

with or endorsed or sponsored by a person or government entity.
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II.
Prohibition Against Unauthorized Billing

N—

IT IS FURTHER ORDERED that in connection with the telemarketing of

o oa e

goods or services, Defendant, as well as its officers, agents, servants, employees, and’
attorneys, and all other persons or entities in active concert or participation with any
of them who receive actual notice of this Order by personal service or otherwise,
whether acting directly or through any corporation or other entity, subsidiary,
division, or other device, including but not limited to fictitious business names, and
each such person, are hereby permanently restrained and enjoined from causing
billing information to be submitted for payment, directly or indirectly, unless
Defendant:

A.  obtains from the customer, at a minimum, the last four (4) digits of the
account number to be charged,;

B.  obtains from the customer his or her express agreement to be charged
for the goods or services and to be charged using the account number pursuant to
subsection II.A of this Order; and

C.  makes and maintains an audio recording of the entire telemarketing
transaction.

I11.
Prohibition Against Violating Telemarketing Sales Rule

IT IS FURTHER ORDERED that in connection with the advertising,
promotion, offering, or sale of goods or services, Defendant, as well as its officers,
agents, servants, employees, and attorneys, and all other persons or entities in active
concert or participation with any of them who receive actual notice of this Order by
personal service or otherwise, whether acting directly or through any corporation or
other entity, subsidiary, division, or other device, including but not limited to
fictitious business names, and each such person, are hereby permanently restrained

and enjoined from violating any provision of the Telemarketing Sales Rule, 16

VI

L R
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C.F.R. Part 310, as currently promulgated (attached to this Order as 4dppendix 4) or -
as hereinafter may be amended, including but not limited to: “
A.  misrepresenting, directly or by implication, any material aspect of the - ?
nature or terms of the seller’s refund, cancellation, exchange, or repurchase policies; -

B.  misrepresenting, directly or by implication, a seller’s or telemarketer’s
affiliation with, or endorsement or sponsorship by, any person or government entity;

C.  misrepresenting, directly or by implication, any material aspect of a
negative option feature including, but not limited to, the fact that the customer’s
account will be charged unless the customer takes an affirmative action to avoid the
charge(s), the date(s) the charge(s) will be submitted for payment, and the specific
steps the customer must take to avoid the charge(s);

D.  using threats, intimidation, or profane or obscene language in a
telemarketing call,

E.  initiating, or causing a telemarketer to initiate, any outbound telephone
call to a person when that person previously has stated that he or she does not wish
to receive an outbound telephone call made by or on behalf of the seller whose goods
or services are being offereci;

F.  causing any telephone to ring, or engaging any person in telephone
conversation, repeatedly or continuously with intent to annoy, abuse, or harass any
person at the called number; and

G.  providing substantial assistance or support to any seller or telemarketer
when that person knows or consciously avoids knowing that the seller or

telemarketer is engaged in any act or practice that violates Telemarketing Sales Rule

Sections 310.3(a), (c), or (d) or 310.4.
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IVv.
Monetary Judgment

IT IS FURTIER ORDERED that:

Ll andi 000 N Lt

A. Dejffndantis ordered to pay to the FTC a monetary judgment in the total
amount of $30¥576,809 (thirty million, five hundred seventy-six thousand, eight
hundred nige dollars), which the FTC contends is the net consumer injury
attributable o Defendant for the years 2003 to 2006.

Any right or claim that the Defendant may have to assets which are
under Permafgnt Receivership and to all other assets of the entities placed into

permanent receivelsm the Court in the Preliminary Injunction Order are hereby
assigned to the FTC,

C.  Within ten (10) businyss days of the date of entry of this Order:

L. To the extent no} already transferred to the Receiver, Irwin Union
Bank shall transfer to the FTC or itgdesignated agent, by wire pursuant to
instructions provided by the FTC, affl frozen assets held in the name of Blitz Media,
Continuity Partners, or Membershgp Services Direct;

2. To the extent fot already transferred to the Receiver, Summit
State Bank shall transfer to the JTC or its designated agent, by wire pursuant to
instructions provided by the FJC, all frozen assets held in the name of Blitz Media,
Continuity Partners, or Membgrship Services Direct;

3. To the extelgt not alread AR ed to the Receiver, Bank of
America shall transfer to the FTC or isignated agentyby wire pursuant to
instructions provided by the FTC, all frozen assets held iff the name of Blitz Media,
Continuity Partners, or Membership Services Direct; agl

4, To the extent not already transfegfd to the Receiver, Defendant,
Brian MacGregor, and all other persons holding #7cn assets on Defendant’s behalf,
shall transfer to the FTC or its designated agen f11 frozen assets held in the name of

Blitz Media, Continuity Partners, or Membersj§fip Services Direct.
9
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D.  Inaccdydance with 31 U.S.C. § 7701, Defendant is hereby required,

_ e
S et RET e

unless it has done go already, to furnish to the Commission its employer

L

identification nungber, which shall be used for purposes of collecting and reporting

on any amount t f.‘; may be owing by Defendant.

E. Pro eedings instituted under this Section are in addition to, and not in
lieu of, any othe .‘7 civil or criminal remedies that may be provided by law, including
any other proceeding Q0 may initiate to enforce this Oréer.

F.  The judgment set forth hetkin may be used by the FTC and the Receiver
for the purpose of taking all necessary ' appropriate post-judgment collection steps,
including but not limited to obtaining ghd levying writs of execution and creating,
perfecting, and enforcing judgment

Defendant. The Clerk of the Courti hereby directed to accept this Order and

s on any real or personal property of

judgment set forth herein for the purf§pse of issuing writs of execution, abstracts of
judgment and any other post-judgment d&Qcess at the request of the FTC or the

Receiver.

V.
se of Monetary Judgment

IT IS FURTHER ORDERE® that all funds paid to the Commission or its

Commission’s

agent pursuant to Section IV of fflis Order may be deposited into a fund administered

by the Commission or its age fito be used for equitable relief, including but not
limited to consumer redress any attendant expenses for the administration of any
redress fund. In the event t }§ direct redress to consumers is wholly or partially

impracticable or that funds fgmain after e ompleted, the Commission may
apply any remaining funds for suc other equitablegrelief (including consumer
information remedies) as it determines to be reasgfiably related to the practices
alleged in the First Amended Complaint. Any fghds not used for such equitable

relief shall be deposited to the United States Tifasury as disgorgement. Defendant

10
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shall have no rigwllenge the Commission’s choice of remedies under this

Section.

~ o n owrs
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Lif of the Asset Freeze

IT IS FURTHER ORDERED that the freeze of Defendant’s assets pursuant to

Sections IV (Asset Freeze) and |l (Retention of Assets and Documents by Financial

Institutions and Other Third Par of ginary Injunction Order shall be

lifted permanently upon entry of this Order.
VIIL. .
Cooperation with FTC Counsel and the Receiver

IT IS FURTHER ORDERED that Defendant shali, in connection with this
action or any subsequent investigations related to or associated with the transactions
or the occurrences that are the subject of the FTC’s First Amended Complaint,
cooperate in good faith with the FTC and shall direct its stockholders, officers, and
employees to appear at such places and times as the FTC shall reasonably request,
after written notice, for interviews, conferences, pretrial discovery, review of
documents, and for such other matters as may be reasonably requested by the FTC.
If requested in writing by the FTC, Defendant shall appear and provide truthful
testimony in any trial, deposition, or other proceeding related to
or associated with the transactions or the occurrences that are the subject of the First
Amended Complaint, without the service of a subpoena. This Section does not
preclude anyone subject to this Section from invoking his Fifth Amendment privilege
against self-incrimination.

IT IS FURTHER ORDERED that Defendant shall cooperate fully with the
Receiver in: (A) pursuing any and all claims by the Receiver against other persons or
entities; (B) assisting the Receiver in defending any and all actions or claims brought
against the Receiver, the Receivership estate, or the Receivership Defendants by

other persons or entities; (C) executing any documents that it has the power to
11
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execute necessary to transfer assets or ownership interests to the Receiver pursuant
to the terms of this Order; and (D) refraining from any act that would interfere or

impede the Receiver in execution of the performance of its duties.

VIII.
Customer Lists

IT IS FURTHER ORDERED that Defendant, in connection with the
advertising, promotion, offering, or sale of goods or services, or where Defendant is
a majority owner of the business or directly or indirectly manages or controls such a
business, as well as the business’s officers, agents, servants, employees, and
attorneys, and all other persons or entities in active concert or participation with any
of them who receive actual notice of this Order by personal service or otherwise,
whether acting directly or through any corporation or other entity, subsidiary,
division, or other device, including but not limited to fictitious business names, and
cach such person, are hereby restrained and enjoined from selling, renting, leasing,
transferring, or otherwise disclosing the name, address, telephone number, electronic
mail address, credit card number, bank account number, or other identifying
information of any person who paid any money to any of the defendants named in
the First Amended Complaint filed in this case, at any time prior to entry of this
Order, in connection with the advertising, promotion, offering for sale, sale, or
distribution of any goods or services. Provided, however, that such identifying
information may be disclosed to a law enforcement agency or as required by law,
regulation, or court order.

IX.
Acknowledgment and Receipt of Order

IT IS FURTHER ORDERED that Defendant, within five (5) business days of

receipt of this Order as eatered by the Court, shall execute and submit to the

Commission a truthful sworn statement acknowledging receipt of this Order.

12
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X. L)
Distribution of Order by Defendant -‘

IT IS FURTHER ORDERED that, for a period of five (5) years from the date .
of entry of this Order, Defendant shall deliver copies of the Order as directed below:

A.  Defendant must deliver a copy of this Order to all of its principals,
officers, directors, and managers. Defendant also must deliver copies of this Order
to all of its employees, agents, and representatives who engage in conduct related to
the subject matter of the Order. For current personnel, delivery shall be within (5)
days of service of this Order upon Defendant. For new personnel, delivery shall
occur prior to them assuming their responsibilities.

B.  Defendant must secure a signed and dated statement acknowledging
receipt of the Order, within thirty (30) days of delivery, from all persons receiving a
copy of the Order pursuant to this Section. Should any person(s) receiving a copy of
this Order pursuant to this Section fail or refuse to sign, date and return to Defendant
a statement acknowledging receipt of the Order, Defendant shall provide the name,
address, telephone number, e-mail address and such other contact information as
may enable the FTC to contact such person(s) and verify his or her receipt of this

Order.

XI.
Compliance Reporting

IT IS FURTHER ORDERED that, in order that compliance with the
provisions of this Order may be monitored:

A.  Fora period of five (5) years from the date of entry of this Order,
Defendant shall notify the Commission of any changes in corporate structure that
may affect compliance obligations arising under this Order, including but not limited
to a dissolution, assignment, sale, merger, or other action that would result in the
emergence of a successor entity; the creation or dissolution of a subsidiary, parent, or

affiliate that engages in any acts or practices subject to this Order; the filing of a
13
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bankruptcy petition; or a change in the corporate name or address, at least thirty (30) ;

corporation about which Defendant learns less than thirty (30) days prior to the date m
such action 1s to take place, Defendant shall notify the Commission as soon as is
practicable after obtaining such knowledge.

B.  One hundred eighty (180) days after the date of entry of this Order,
Defendant shall provide a written report to the Commission, swom to under penalty
of perjury, setting forth in detail the manner and form in which it has complied and is
complying with this Order. This report shall include, but not be limited to:

1. A copy of each acknowledgment of receipt of this Order, or
contact information of those given a copy of this Order, pursuant to Section X.C of
this Order; and

2. Any other changes required to be reported under subsection XI.A
above.

C.  For the purposes of this Order, Defendant shall, unless otherwise
directed by the Commission's authorized representatives, mail all written
notifications to the Commission to:

Associate Director for Enforcement

Federal Trade Commission

600 Pennsylvania Ave., NW

Washington, DC 20580
All such written notifications to the Commission shall include the following
reference information:

Re: FTC v. Universal Premium Services

C.D. Cal. Case No. CV06-0849 SJO (OPx)

D.  For the purposes of compliance reporting and monitoring required by

this Order, the Commission is authorized to communicate directly with Defendant.

14
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XII.
Compliance Monitoring

IT IS FURTHER ORDERED that, for the purposes of monitoring and
investigating compliance with any provision of this Order:

A.  Within ten (10) business days of receipt of written notice from a
representative of the Commission, Defendant shall submit additional written reports,
sworn to under penalty of penury; prociuce documents for inspection and copying;
appear for deposition; and/or provide entry during normal business hours to any
business location in Defendant’s possession or direct or indirect control to inspect the
business operation;

B.  In addition, the Commission is authorized to monitor compliance with
this Order by all other lawful means, including but not limited to the following:

1. Obtaining discovery from any person, without further leave of
court, using the procedures prescribed by Fed. R. Civ. P. 30, 31, 33, 34, 36, and 45;
and

2. Posing as consumers and suppliers to Defendant, its employees,
or any other entity that it manages or controls in whole or in part, without the
necessity of identification or prior notice; and

C.  Defendant shall permit representatives of the Commission to interview
any employer, consultant, affiliate, independent contractor, representative, agent, or
employee who has agreed to such an interview, relating in any way to any conduct
subject to this Order. The person interviewed may have counsel present.

Provided however, that nothing in this Order shall limit the Commission's
lawful use of compulsory process, pursuant to Sections 9 and 20 of the FTC Act, 15
U.S.C. §§ 49, 57b-1, to obtain any documentary material, tangible things, testimony,
or information relevant to unfair or deceptive acts or practices in or affecting

commerce (within the meaning of 15 U.S.C. § 45(a)(1)).

XHI
15
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Record Keeping Provisions oy
L

IT IS FURTHER ORDERED that, for a period of eight (8) years from the date

of entry of this Order, Defendant, in connection with the telemarketing, advertising, Ll
1

promotion, offering, or sale of goods or services, and its agents, employees, officers,
corporations, attorneys, successors, and assigns, and those persons or entities in
active concert or participation with any of them who receive actual notice of this
Order by personal service or otherwise, whether acting directly or through any
corporation or other entity, subsidiary, division, or other device, including but not
limited to fictitious business names, and each such person, are hereby restrained and
enjoined from failing to create and retain the following records:

A.  Accounting records that reflect the cost of goods or services sold,
revenues generated, and the disbursement of such revenues;

B.  Personnel records accurately reflecting: the name, address, and
telephone number of each person employed in any capacity by such business,
including as an independent contractor; that person's job title or position; the date
upon which the person commenced work; and the date and reason for the person’s
termination, if applicable;

C.  Customer files containing the names, addresses, phone numbers, dollar
amounts paid, quantity of items or services purchased, and description of items or
services purchased, to the extent such information is obtained in the ordinary course
of business;

D.  Complaints and refund requests (whether received directly, indirectly or
through any third party), and any responses to those complaints or requests;

E.  Copies of all promotional materials, sales scripts, training materials,
websites, or other marketing materials;

F.  Copies of all contracts entered into with third-party service providers;

and

16







