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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

TNITED STATES OF AMERICA,
Civil Action No. 06-1928 (MLC)
Flaintiff

V.

SRIKANTH VENFKATARAMAN, an
individual doing business as STIPULATED JUDGMENT AND ORDER
Scorplo Systems, Ltd., FOR PERMANENT INJUNCTION
SOFTWARE TRANSFORMATIONS,
INC., a Maine corporatiocn, and
SRIDHAR BHUPATIRAJU,
individually and as an officer
of Software Transformations,
Inc.,

Dafendante.

Plajintiff, the United States of America, acting upon
notification and authorization to the Attorney General by the
Pederal Trade Commission (*FTC* or the “Commission”), has
commenced this action by filing the amended complaint herein,

which defendants have reviewed and fully understand, and




defandants have waived service of summons and the amended

complaint. The parties, represented by the attorneys whose names
appear hereafter, have agreed to settlement of this action
without adjudication of any issue of fact or law.

The parties agree that the settlement of this action is
without prejudice to all rights against defendante with respect
to all other matters, including, but not limited te, the
following:

(a) liability arising from acts, events, Or omizseiong after
the effective date of this agreement;

(b) disputes or claims, if any, arising under the Internal
Revenue Code;

(c) administrative action by any federal agency; and

(d} elaims of criminal liability.

THEREFORE, on the joint motion of the parties, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:

FINDINGS

1, This Court hasg jurisdiction over the subject matter and
the parties pursuant to 28 U.S5.C. §§ 1331, 1337(a), 1345 and
1355, and 15 U.5.C. §§ 45(m) (1) (&), 53(b), and 56(a).

2. Venue is proper as to all parties in this District.

3. The activities of Defendants are in or affecting

commerce, as defined in Section 4 of the FTC Act, 15 U.5.C. § 44.
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4. The amended complaint states a claim upon which relief
may be granted against Defendants, under Sections 5(a),
5{m) {1) (A}, 13(b) and 19 of the Federal Trade Commission Act
(*FTC Act”), 15 U.S5.C. §§ 45(a), 45 (m) (1) (A), and 53 (b) .

5. Defendants have entered into this Stipulated Judgment
and Order for Permanent Injunction {*Order”) freely and without
coercion. Defendants further acknowledge that they have read the
provigions of thig Order and are prepared to abide by them.

6. Defendants do not contest any of the facts as alleged
in the amended complaint and admit liability for viclationa of
the Telemarketing Sales Rule, 16 C.F.R. § 310.

7. Plaintiff and Defendants hereby waive all rights to
appeal or otherwise challenge or contest the validity of this
Order.

8. Defendants have agreed that this Order does not entitle
Defendante to seek or to obtain attorneys’ fees as a prevailing
party under the Equal Access to Justice Act, 28 U.S.C. § 2412,
and Defendants further waive any rights to attorneys’ fees that
may arise under said provision of law.

9. Entry of this Order is in the public interest.
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DEFINITIONS

For the purpose of this Order, the following definitions
shall apply:

1. vAgget” means any legal or equitable interest in, or
right or claim to, any real and personal property, including
without limitation, chattels, goods, instruments, equipment,
fixtures, general intangibles, leaseholde, mail or other
deliveriesa, inventory, checks, notes, accounts, credita,
contracts, receivables, shares of stock, and all cash, wherever
located.

2. wCustomer” means any person who is or may be reguired
to pay for goods or services offered through telemarketing.

3. wpefendants” means the Corporate Defendant and the
Tndividual Defendants. The “Corporate Defendant” is Software
Transformations, Inc., a Maine corporation. The wIndividual
Defendants” are Srikanth Venkataraman and Sridhar Bhupatiraju,
individually and as officers of Software Transformations, Inc.

4. “Established business relationship” means a
relationship between the seller and a person based on: (a) the
person’s purchase, rental, or lease of the seller’s goods or

services or a fimancial transaction between the person and

geller, within the eighteen (18) months immediately preceding the

date of the telemarketing call; or (b) the person’s inguiry or

application regarding a product or service offered by the seller,
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within the three (3) months immediately preceding the date of a
telemarketing call.

5. “National Do Not Call Registry” means the National Do
Not Call Registry, which is the “do-not-call” registry maintained
by the Commission pursuant to 16 C.F.R. § 310.4 (b) (1) {(iil) (B).

6. “Representatives” means Defendanta’ successors,
agsigns, officers, agents, servants, employees and those persons
in active concert or participation with them who receive actual
notice of this Order by personal service or otherwise.

7. wSeller” means any person who, in connection with a
telemarketing transaction, provides, offers to provide, or
arranges for others to provide goods or services to the customer
in exchange for consideration whether or not such person is under
the jurisdiction of the Commission.

8. “Telemarketer” means any person who, in connection with
telemarketing, initiates or receives telephone calls to or from a
customer or donor.

9. “Telemarketing Sales Rule” or “Rule” means the FTC
Rule entitled “Telemarketing Sales Rule,” 16 C.F.R. § 310,
attached hereto as Appendix A or as may be hereafter amended.

10, “Telemarketing” means a plan, program, or campalgn
which is conducted to induce the purchase of goods or services or
a charitable contribution, by use of one or more telephones and

which involves more than one interstate telephone call.
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Telemarketing does not include catalog scolicitations defined by
16 C.F.R. § 310.2 (ce) or any other act or practices exempt by
16 C.F.R. § 310.6.

11. "Outbound telephone call” means a telephone call
initiated by a telemarketer to induce the purchase of goods or
services or to sclicit a charitable contribution.

12. “Parson” meane any individual, group, unincorporated
aseociation, limited or general partnership, corporation, or
other business entity.

ORDER
PART I. PROHIBITION AGAINST ABUSIVE TELEMARKETING PRACTICES

IT IS ORDERED that, in connection with telemarketing,

Defendants and their Representatives are hereby permanently

restrained and enjoined from engaging in, causing other persons

to engage in, or assisting other persons to engage in, wvicolations

of the Telemarketing Sales Rule, including but not limited to:
A, Failing to transmit or causing to be transmitted the

telephone number, and, when made available by the carrier, the

name of the telemarketer, to any caller identification service in

use by a recipient of a telemarketing call;
B. Initiating any outbound telephone call to a person’s

telephone number on the Naticnal Do Not Call Registry of persons

who do not wish to receive outbound telephone calls to induce the

purchase of goods or services unless the geller proves:
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(1) the seller has obtained the express agreement, in
writing, of such persen to place calls to that person.
Such written agreement shall clearly evidence such
person’s authorization that calls made by or on behalf
of a specific party may be placed to that person, and
shall include the telephone number to which the calls
may be placed and the signature of that person; or

(2) the seller has an established business
relationship with such person and that person has not
previously stated that he or she does not wish to
receive outbound telephone calls made by or on behalf
of the seller;

C. Initiating any outbound telephone call to a person when
that person has previously stated that he or she does not wish to
receive an outbound telephone call made by or on behalf of the
sellér whose goods or services are being offered orx made by or on
behalf of the charitable organization for which a charitable
contribution is being solicited; and

D. Initiating any outbound telephone call to a telephone
number within a given area code without first paying the required
annual fee for access to the telephone numbers within that area
code that are on the National Do Not Call Registry.

Provided, however, that if the Commission promulgates rulas

that modify or supersede the Telemarketing Sales Rule, in whole
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or part, Defendants shall comply fully and completely with all
applicable requirements thereof, on and after the effective date
of any such rules.

PART II. CIVIL PENALTY AND RIGHT TO REOPEN

IT IS FURTHER ORDERED that:

A. Judgment in the amount of Five-Hundred Thirty Thousand
Dollars ($530,000.00) is hereby entered against Defendant
Srikanth Venkataraman, as a civil penalty, pursuant to Section
5{(m) (1)} (A) of the Federal Trade Commission Act, 15 U.S5.C.

§ 45(m) (1) (A). Based upon Defendant Srikanth Venkataraman’s
sworn repregentations in financial statements specified in
Paragraph J of this Part, full payment for the foregoing civil
penalty is suspended except for Fifteen Thousand Dollars

(815, 000.00), contingent upon the accuracy and completeness of
the financial statements, as set forth in Paragraphs € and J of
this Part.

B. Prior to or concurrently with their execution of this
Order, Defendant Srikanth Venkataraman shall transfer Fifteen
Thousand Dollars ($15,000.00), as non-suspended civil penalty
payment, to his attorney, who shall holid the entire sum for nec
purpose other than payment to the Treasurer of the United States
after entry of this Order by the Court, Within five (5) days of
receipt of notice of the entry of this Order, Defendant Srikanth

Venkataraman's attorney shall transfer such civil penalty payment
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in the form of a wire transfer or certified or cashier's check
made payable to the Treasurer of the United States. The check or
written confirmation of the wire transfer shall be delivered to:
Director, Office of Consumer Litigation, U.8. Department of
Justice Civil Division, P.0O. Box 386, Washington, DC 20044. The
cover letter accompanying the check shall include the title of
this litigation and a reference to DJ# 102-3341. guch transfer
by Defendant Srikanth Venkataraman‘’s attorney shall constitute
partial satisfaction of the judgment.

C. Upon payment by Defendants’ attorney as provided in
Paragraph B of this Part, the remainder of the civil penalty
judgment shall be suspended gubject to the conditions saet forth
in Paragraph J of this Part.

L. Judgment in the amount of Five-Hundred Thirty Thougand
Dollars ($530,000.00) is hereby entered against Defendant gridhar
Bhupatiraju, as a civil penalty, pursuant to Section g (m) {1} (A)
of the Federal Trade Commission Act, 1% U.S.C. § 45 {m) (1) (A).
Based upon Defendant Sridhar Bhupatiraju’s sworn representations
in financial statements specified in Paragraph J of this Part,
full payment for the foregoing civil penalty is suspended except
for Ten Thousand Dollars ($10,000.00), contingent upen the
accuracy and completeness of the financial statements, as get

forth in Paragraphs F and J of this Part.
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E. Prior to or concurrently with their execution of this
Order, Defendant Sridhar Bhupatiraju shall transfer Ten Thousand
Dollaia ($10,000.00), as ncon-suspended civil penalty payment, to
his attorney, who shall hold the entire sum for no purpose other
than payment to the Treasurer of the United States after entry of
this Order by the Court. Within five (5) days of receipt of
notice of the entry of this Order, Defendant Sridhar
Bhupatiraju’'s attorney shall transfer such ¢ivil penalty payment
in the form of a wire transfer or certified or cashier’s check
made payable to the Treasurer of the United States. The check or
written confirmation of the wire transfer shall be delivered to:
Director, Office of Consumer Litigation, U.S. Departmept of
Justice Civil Division, P.0Q. Box 386, Washington, DC 20044. The
cover letter accompanying the check shall include the title of
thig litigation and a reference to DJ# 102-3241. Such transfer
by Defendant Sridhar Bhupatiraju's attorney shall constitute
partial satisfaction of the judgment.

F. Upon payment by Defendant Sridhar Bhupatiraju’s
attorney as provided in Paragraph E of thisg Part, the remainder
of the civil penalty judgment shall be suspended subject to the
conditions set forth in Paragraph J of this Part.

G. Judgment in the amount of One Hundred Sixty Thoﬁsand
Dollars ($160,000.00) is hereby entered against Defendant

Software Transformations, Inc., as a civil penalty, pursuant to
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Section 5{(m) (1) (&) of the Federal Trade Commission Act, 15 U.5.C.

§ 45(m) (1) (A) . Based upon Defendant Software Transformations,
Inc.’s sworn representations in financial statements specified in
Paragraph J of this Part, full payment for the foregoing civil
penalty is suspended except for Twenty Thousand Dollars
($20,000.00), contingent upon the accuracy and completeness of
the financial statements, as set forth in Paragraphs I and J of
this Part.

H. Prior to or concurrently with their execution of this
Order, Defendant Software Transformations, Ing., shall transfer
Twenty Thousand ﬁollars ($20,000.00), as non-suspended civil
penalty payment, to itg attorney, who shall hold the entire sum
for no purpose other than payment to the Treasurer of the United
States after entry of this Order by the Court. Within five (5)
days of receipt of notice of the entry of this Order, Defendant
Software Transformations, Ine.’s attorney shall transfer such
civil penalty payment in the form of a wire transfer or certified
or cashier’s check made payable to the Treasgurer of the United
States. The check or written confirmation of the wire transfer
shall be delivered to: Director, Office of Consumer Litigation,
U.S. Department of Justice Civil Division, P.0O. Box 386,
Washington, DC 20044. The cover letter accompanying the check
shall include the title of this litigation and a reference to DJ#

102-3341. Such transfer by Defendant Software Transformations,
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Inc.’s attorney shall constitute partial satisfaction of the

judgment.

I. Upon payment by Defendants Software Trangformations,
Ine.’s attorney as provided in Paragraph H of this Part, the
remainder of the civil penalty judgment shall be suspended
gubject to the conditions set forth in Paragraph J of thig Part.

J. Plaintiff's agreement to this Order is expressly
premised upon the truthfulness, accuracy and completeness of
Defendants’ sworn financial statements and suppeorting documents
submitted to the Plaintiff, namely those of Srikanth
Venkataraman, signed and dated October 17, 2007, and March 5,
2008, those of Sridhar Bhupatiraju signed and dated October 16,
2007, and March 18, 2008, and those of Software Trangformations,
Inc., signed and dated October 23, 2007, and March 13, 2008, and
all supplemental information and documents provided by defendants
and their representatives, which include material information
upon which Plaintiff relied in negotiating and agreeing to this
Order. 1If, upon motion by Plaintiff, this Court finde that
Defendants have failed to disclose any material asset or
materially misstated the value of any asset in the financial
statements and related documents described above, or have made
any other material misstatement or omigsion in the financial
statements and related documents described above, then this Order

gshall be reopened and suspension of the judgment shall be lifted
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for the purpose of requiring payment of civil penalty in the full

amount of the judgment in the amount of Five Hundred Thirty
Thousand Dollars ($530,000.00) as against Srikanth Venkataraman,
Five Hundred Thirty Thousand Dollars ($530,000.00) as againat
Sridhar Bhupatiraju, and One Hundred Sixty Thousand Dollars
(8160,000.00) as against Software Transformations, Inc., less the
gum of all amounts paid by that defendant to the Treasurer of the
United States pursuant to Paragraphs B, E, and H of this Part.
Provided, however, that in all other respects this Order shall
remain in full force and effect, unless otherwise ordered by the
Court.

K. In accordance with 31 U.8.C. § 7701, Defendants are
hereby required, unless they have done so already, to furnish to
Plaintiff and the FTC their respective taxpayer identifying
numbers (zocial security numbers or employer identification
numbers) which shall be used for purposes of collecting and
reporting on any delinguent amcunt arising out of Defendants’
relationship with the government.

L. Defendants agree that the facts as alleged in the
amended complaint filed in this action shall be taken as true for
the purpose of a nondischargeability complaint in any bankruptcy
proceeding.

M. Proceedings instituted under this Part are in addition

to, and not in lieu of, any other civil or criminal remedies that
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may be provided by law, including any other proceedings the
Plaintiff may initiate to enforce this Order.
FART III. RECORD XEEPING PROVISIONS

IT I8 FURTHER ORDERED that for a period of eight (8) years
from the date of entry of this Order, each Defendant, and its
successors and assigns, shall maintain and make available to the
Plaintiff or Commission, within seven (7) days of the receipt of
a written request, business records demonstrating compliance with
the terms and provieicons of this Order.

PART IV. DISTRIBUTION OF ORDER BY DEFENDANTS AND
ACKNOWLEDGMENTS OF RECEIPT

IT IS FURTHER ORDERED that each Defendant, and its
succesgors and assigns, shall within thirty (30) days of the
entry of this Order, provide a copy of this Order including
Appendix A to all of their owners, principals, members, ocfficers,
and directors, as well as managers, agents, servants, employees,
and attorneys having decigion-making authority with respect to
the subject matter of this Order; secure from each zuch person a
signed statement acknowledging receipt of a copy of this Order;
and shall, within ten (10) days of complying with this Part, file
an affidavit with the Court and serve the Commissicn, by mailing
a copy thereof, to the Associate Director for Enforcement
Division, Federal Trade Commigsion, 600 Pennsylvania, Ave., N.W.,

Washington, DC 20580, setting forth the fact and manner of their
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compliance, including the name and title of each person to whom a

copy of the Order has been provided.
PART V. NOTIFICATION OF BUSINESS CHANGES

IT IS FURTHER ORDERED that each Defendant, and its
succeasors and assigns, shall for a peried of tem (10) years from
the date of entry of this Order, notify the Associate Director
tor Enforcement Division, Federal Trade Commigsion, 600
Pennsylvania, Ave., N.W., Washington, DC 20580, at least thirty
(30) days prior to any change in such Defendant’s business, the
activities of which include telemarketing or invelve the sale or
offering for sale of goods or services through telemarketing,
including, but not limited to, merger, incorporation,
dissolution, assignment, and sale, which results in the emergence
of a successor corporation, the creation or dissolution of a
subsidiary or parent, or any other change, which may atffect such
Defendant’s obligations under this Order.

PART VI. NOTIFICATION OF INDIVIDUALS‘ AFFILIATIONS

IT IS8 FURTHER ORDERED that each Individual Defendant shall,
for a period of ten (10) years from the date of entry of this
order, notify the Associate Director for Enforcement Division,
Federal Trade Commission, 600 Pennsylvania, Ave., N.W.,
Washington, DC 20580, within thirty (30) days of his affiliation
with a new business or employment whose activities include

telemarketing or of his affiliation with a new business or
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employment in which his own duties and responsibilities involve

the sale or offering for sale of goods or services through
telemarketing.
PART VII. COMMUNICATION WITH DEFENDANTS

IT IS FURTHER ORDERED that for the purposes of compliance
reporting, if undersigned counsel no longer represents a
Defendant, Plaintiff and the Commission are authorized to
communicate directly with such Defendant.

PART VIII. FEES AND COSTS

IT IS FURTHER ORDERED that each party to this Order hereby
agrees to bear its own costs and attorneys’ fees incurred in
connection with this action.

PART IX. SEVERABILITY

IT IS FURTHER ORDERED that the provisions of this Order are
separate and severable from one another. If any provision is
stayed or determined to be invalid, the remaining provisions
shall remain in full force and effect.

PART X. RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court shall retain
jurisdiction of this matter for purposes of construction,
modification and enforcement of this Order.

PART XI. COMPLETE SETTLEMENT
The parties, by their respective counsel, hereby consent to

entry of the foregoing Order which shall constitute a final
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judament and order in this matter. The parties further stipulate
and agree that the entry of the foreqgoing Order shall constitute
a full, complete and final settlement of this action,.

JUDGMENT IS THEREFORE ENTERED in favor of Plaintiff and
against Defendants, pursuant to all the terms and conditions

racited above.
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FOR THE PLAINTIFF:
UNITED STATES OF AMERICA:

JEFFREY 5. BUCHOLTZ

Acting Aseistant Attorney General

Civil Division
U.5. Department of Justice
CHRISTOFPHER J. CHRISTIE

United States Attorney
B

J{ ANDREW R
Aggigtant U.§. Attorney

402 East State 5treet, Room 430

Trenton, New Jersey 08608
PHONE: (&09} 989-2190
FAX: (60%9) 2A9-2360

EUGENE M. THIROLF

Director

KENNETH JOST

Deputy Director

Office of Consumer Litigation

T, NELSON"

Trial Attorney

Office of Consumer Litigation
U.S. Department of Justice
P.O. Box 386

Washington, D.C. 20044

PHONE: 202-616-2376

FAX:; 202-514-8742

James . Nelson2@usdoj.gov

FOR THE FEDERAL TRADE COMMISEION

2 C.

LOIS C. GREISMAN

Agsociate Director for Marketing Practices
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by 22575 4”’
%fﬁ%’ﬁ’,{/ﬁm ’
Stepﬁen L. C
Attorney, Federal Trade Commisgsion
500 Pennsylvania Avenues, N.W.
Washington, D.C. 20580

FOR THE DEFENDANTS:

A

goftware Transformaticns, Inc.
By: RAVI SHAN kAR & fRo@o7 R

Srikanth Venkataraman

A=

Srldhar Bh tix

Jonatharr AT~ Sobel, Esd.
Attorne or
Defendant Srikanth Venkataraman

b

Michhel Wortham, E=sg.

Attorney for

Defendants Sridhar Bhupatiraju and
Software Transfermations, Inc.

¢0 ORDERED this /5L  day of AM}’ . 2008,

gmﬁ_@rl’ /

UNITED(lF?(‘ES DISTRICT Stnes
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APPENDIX A TO
STIPULATED JUDGMENT AND
ORDER FOR PERMANENT INJUNCTION
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PART 310—TELEMARKETING SALES
RULE

Be0,

310.1 Scope of regulations in this pact.
310.2 Definitions.

Call Regiptry.
310,92 Beverability,

AUTHORITY! 15 U.2.C. 6101-6108,

310.6 Fwe for access to the National Do Not

BouRcE: 68 FR 4669, Jaw, 29, 2003, unloas

otherwise noted.

810.3 Deceptive telemarkoting acte or prac-

tices.

LATIT

310.5 Recordkeebing requirsments,
3106 Exemptions.

410.7 Actiohs by astatea and private perszons.

§310.1 8Bcope of regulations in this
8104 Abusive telemarketing acts or prac- -~ PArb

This part implements the

Tale-

marketing and Consumer Fraud and

6108, as amendad.

401

Abuse Prevention Act, 15 U.B.C. 68101-




§310.2

$£810.2 Definitions,

(a) Acquirer moana & business argan]-
zatlon, financial institution, or an
agent of a business crganization or fi-
nancial ingtitution that has authority
from an organization that gperates ar
lcenaes a eredit card sydtem to author-
ize merchanty to accept, tranemit, or
brocese  payment by credit card
through the credit card system for
money, goods or services, or anything
elze of value. )

() Attorney General means the chief
lagal officer of a atate.

{¢) Billing informetion means any data
that enables any person to acoess a
customer's or donor's account, sach &g
a credit card, checking, aavings, shara
or similar account, utility bill, mort-
gage loan aocount, or debit card,

(d) Caller identification service means g
gervice that allows a tolephona suhb-
geriber to have the telephone number,
and, where availabla, name of tha call
ing party transmitied contempora-
heously with the telephone call, and
displayed on a device in or connacted
to the gubscriber's telaphona,

(e) Cardholder means a Person to
whom & credit card is 1ssued or who 1s
authorized to use & credit card on he-
half of or in addition to the paraon to
whom the credit card 1s issued,

() Charitable contribution means any
donation or gift of money or any other
thing of valus,

(&) Commission means the Faderal
Trade Commission,

(h) Credit means the right granted by
a creditor to a debtor to defer payment
of debt or to incur debt and defor its
payment, -

(i) Credit card meang any card, plate,
coupon book, or other credit device ex-
lating for the purpose of obtaining
money, property, labor, or gervices on
orodit.

(3} Credit card sales drafi means any
record or evidence of a credit card
transaction.

(ky Credit ocord system means Aany
methad or procedura used to Drocess
eradit card transactions invelving cred-
it cards izsved or Heoensed hy the oper-
ator of that system.

(1} Custemer meana any person who is
or tnay be required to pay for goods or
gervices offared through - tele-
marketing,

402

16 CFR Ch. i (1-1-08 Edition)

(1) Donor means any person soliclted
to make a charitable contribution.

(n) ZEstablished business relationship
meana a relationship hetween a selier
and 4 consumer bazed on:

(1} the consumer’s purchase, rental,
or lease of the seller’s goods or services
or & financial transaction between the
consumer and geller, within the eight-
een (18) months immediately preceding
the date of & telemarketing call; or

(2) the consumer's inguiry or applica-
tion regarding a product or service of-
fored by the seller, within the three (3
months  immediately preceding the
date of a telemarketing call,

(0) Freeto-pay conversiom maeans, in
an offer or agreement tao sel] or provide
any goods or services, a provision
under which a customer recsives a
product or service for free for an initjal
pariod and will tnour an obligstion to
pey for the product or service if he or
she does not take affirmative action ta
cancel before the end of that period.

(0) Imvestment opportunity means any-
thing, tangible or intangible, that ia of-
fored, offered for sale, gold, or traded
based wholly or in part on representa-
tons, either express or implied, about
bast, present, or foture income, profit,
or appreclation.

{0} Materia! means likely to affect g
person’s choice of, or eonduct repard-
ibg, goods or services or a charitable
contirihution.

(ry Merchant means a persen who is
authorized under & written contract
with an acguirer to honor or accept
credit cards, or to transmit or Pprocezq
for payment credit card payments, for
the purchase of goods or services or a
charitable contributien.

(8) Merchant agreement means a writ-
ten contract between a merchant and
an acquirer to honor or mecept credit
cards, or to transmit or process for
Dayment credit card paymenta, for the
purchaze of goods or services or & char-
itable contribution, .

(t) Negative option feature Imeans, {n
an offer or agreement to sell or provide
any govds or services, a proviston
under which the customer’s silonice or
failure to take an affirmative action to
reject goods or services ot to cancel the
agreement ig interpreted hy the seller
ad acceptance of the offer.

FETTRET
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() Cuthound telephone call means a
tolephone call ipitlated by a tele-
marketer to induce the purchase of
gooda or services or to solicit a charl-
table contribution.

(v) DPerson means any individual,
group, nnlhcerporated asseclation, lim-
itad or general partnership, corpotra-
tion, or other buginess entity.

(w) Preccguired account information
meane any information that emablesg a
geller or telemarketer Lo cause a
charge to be placed agalnst a cus-
tomer's or dohor's account without ob-
taining the account nwmber directly
from the cuatomer or donor during the
telemarketing transactien pursuant to
which the account will be chatged,

(x) Prize means anything offered, or
purportedly offered, and given, or pur-
portedly glven, to a petson by chance.
For purposes of thia definition, chance
exists if 8 person is guaranteed to re-
colve an item and, at the time of the
offer or purported offer, the tele-
marketer does not identify the specific
item that the peraon will recelve,

(¥) Prize promotion means:

(1) A sweepatakes or other game of
chance; or

(2) An oral or written expreag or im-
plled representation that a person has
won, has been salected to recelve, or
may be eligible to receive & prize ot
purported prize.

(z) Seller means any person who, in
oonnection with a telemarketing trans-
action, provides, oifers to provide, or
erranges for others to provide gouds or
pervices to the customer in exchange
for coneideration.

{aa) State means any state of the
United Btates, the Diatriet of Colum-
bla, Puarto Rico, the Northern Marlana
Islands, and any territory or possessich
of the United Statea.

(bh) Telemarketer Means ANy person
who, i connection with telemarketing,
initiates or recelves telephone cally to
or from a customer or donor,

(cc) Telemarketing means & plan, pro-
gram, or campeign which ie conducted
to indues the purchage of goods or Berv-
jees or a charitable contributicn, by

‘unse of one or more (elephones and

which involves more than one inter-
gtate telephone oall. The tarm does not
inelude the solicitation of sales
through the mailing of a catalog
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which: contains a written description
or illuatration of the goods or services
offered for sale; includes the business
address of the seller; {ncludes multipls
pages of written material or illusira-
tions; and has been izsued not lesa fre-
yuently than once a year, when the
person making the sclicitation does
not solieit customere by telephone but
only recelves calle initiated by cue-
tomers in response to the catalog and
during thosge calls takes orders only
without further solicitation. Por par-
poses of the previous #sentence, the
term “further eolicitation’ does not
include providing the customer with
information about, or attsmpting to
sell, any other {tem Included in the
zame catalog which prompted the cus-
tomer's call or in a substantially aimi-
lar catalog.

(dd) Upselling means soliciting the
purchesze of goods or servicea following
an initlal transaction during a #ingle
telephone call. The upsell 18 o separate
telematketing transaction, not a con-
tinuation of the initial transaction. An
“axternal upsell” 18 a seolicitation
made by or on behalf of o seller dif-
ferent from the =eller in the initial
transaction, regardless of whether the
initial transaction and the subsequent
gollcitation are made by the game tele-
marketer. An “internal upsell” 19 a go-
lcitation made by or on behslf of the
same geller az in the initial trane-
action, regardless of whether the ini-
tial transaction and subsequent solicl-
tation are mede by the same tele-
marketer.

£310.8 Deceptive telemarketing acts or
practices.

{ay Prohibited deceplive telemarketing
acts or practices. It iz a deceptive tele-
marketing act or practice and a viela-
tion of thia Rule for any seller or tele-
marketer to engage in the following
conduct: '

(1) Before a customer pays!® for goods
ar Bervices offered, failing to discloge

1When a seller or telemarketer uses, or di-
recte & customer to use, & cpurler to trans-
port payment, the eeller or telemarketer
must meke the dieclesures required hy
§310.3(a)1) hefore sending a courler to pick
up payment or anthorization for payment, or

Continued
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truthfully, in a c¢lear and comspicudus
manner, the following material infor-
mation:

{i) The Lotal costz to purchase, re-
ocelve, or use, and the quantity of, any
goods or services that are the subject
of the sales offer;®

(i) All material restrictions, limita-
tlona, or conditione to purchase, re-
ceive, or use the goods or aervices that
are the aubject of the salea offar;

(iii) If the seller har a pollcy of not
making refunds, cancellations, ex-
changea, or repurchases, a atatement
informing the castomer thet this is the
geller's polley, or, if the seller or tele-
marketer makes & representation
about a refund, cancellation, exchange,
or repurchaze policy, a statement of all
material terms and conditions of such
policy;

(iv) In any prize promotion, the odde
of heing able to recelve the prize, and,
if the odds are not calculable in ad-
vance, the factors used in calculating
the odds; that no purchase or payment
is required t0 win & prize or to partici-
pate in a prize promotion and that any
purchaze or payment will not increase
the persoti’s chances of winning; atd
the no-purchage/no-payment method of
participating in the prige promotion
with elther instructions un how to par-
ticipate or an address or local or tell-
free telephone number (o which cus-
tomersd mayv write or call for informa-
tior on how to participate;

(v) All material costs or conditions
to recelve or redeem a prize that is the
aubject of the prize promotion;

(v1) In the sale of any goods or serv-
ices represented to protect, insure, or
otherwise limit a customer's llability
in the event of nunauthorized use of the
customer’s credit card, the limits on a
cardholder’s liability for unauthorized
ase of a credlt card pursuant to 15
U.2.0. 1643; and

{vil) If the offer includes a negatlve
option feature, all material terms and

ditectihg & cugtomer to have a courier plek
ap payment or authorization for payment.
2For offers of coneumer cradit products
gubject to the Truth in Lending Act, 15
U.5.0, 1801 et seq., and Regnlation %, 12 CFR
228, compllance with the disclosure require-
ments uader the Truth in Lending Act and

16 CFR Ch. | (1-1-08 Edifion)

conditions of the nmegative optlon foa-
ture, inclnding, but not limited to, the
fact that the customer’s account will
be charged unlesy the customer tekes
an affirmative actlon to aveoid the
chargeis), the date(s) the charge(s) will
he submitted for payment, and the spe-
cific steps the customer musat take to
avold the charge(s).

(2) Misrepreganting, directly or by
implication, in the sale of goods or
services any of the following material
information:

{{) The total costs to purchase, re-
celve, or use, and the quantity of, any
goods or services that are the subject
of a sales offer,

(11} Any material restriction, limita-
tion, or condition to purchase, receive,
or uge goods or services bthat are the
subject of 3 gales offer;

(111y Any material aspect of the per-
formance, efflcacy, nature, or central
chareoteristice of goods or services
that are the subject of a sales offer;

(lv) Any material aapect of the na.
ture or terms of the seller’s refund,
cancellation, exchange, or repurchase
pollcias;

(v) Any material aspect of a prize
promotion inclnding, but not litnited
to, the cdda of being able to receive a
vrize, the nature or value of a prize, or
that a purchase o payment 13 required
to win a prize or to participate In a
prize promotion;

(vl) Any material aspect of an inveat-
ment opportunity including, but not
limited to, rlak, liguidity, earnings po-
tential, or profitablility;

(vii) A seller’s or telemarketer’s af-
fillation with, or endorsement or spon-
aorghip by, any person o government
entity:

{viii) That any c¢ustoter needs of-
fored goods or servicea to provide pro-
tectlons a customer already has pursa-
ant to 16 U.8.C. 1643, or

(iz) Any material aspect of a nega-
tive option feature including, but not
limited to, the fact that the customer'd
acceount will be charged unless the cus-
tomer takes an affirmative action to
avoid the charge(s), the date(s) the
charge(s) will he submitted for pay-
ment, and the specific ateps the cus-

Reynlation Z shall constitute compliance tomer must take to avoid the
with §210.3({a)(13(1) of this Rule, charge(s).
404
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(8 Causing hilling information to be
subritted for payment, or collacting or
attempting to collect payment for
goods or services or & charitable con-
tribution, directly or indirectly, with-
out the ocustomer’s or dohor's exprass
verifiable authorization, axcept when
the methoil of payment used is a credit
card subject to protections of the
Trrth in Lending Acl and Regulation
7.9 or a dely card subject to the pro-
tectinng of the Electronic Fund Trans-
fer Act and Regulation E.? Huch an-
thorization shall be deamed verifiable
if any of the following means is em-
ployed:

{1) Express written authorization by
the customer or donor, which includes
the customer's or donor's signature; &

(ii) Expresa oral authorization which
12 audio-recorded and made awvallable
upon regquest to the customer or dotior,
and the customer's or donor's hank or
other billing entity, and which evi-
dences clearly both the cugtomer'a or
donor's authorization of payment for
the goods or services or charitahle con-
tribution that are the subject of the
telemarketing traneaction and the cus-
tomer’s or donor’s recelpt of all of the
following information:

(A) The number of debits, charges, or
paymentd (If more than one);

(B) The date(s) the deblt(s),
charge(y), or payment(z) will be sub-
mitted for payment,

(C) The amoount(s) of the debitfa),
charge(s), or payment(s);

(D) The cusbomer's or donor’'s name;

(E) The customer's or donor's billing
information, identified with sufficient
gpecificity such that the customer or
donor understands what account will
be used to collect payment for the
gopda or services or charitable con-
tribetion thal are the subject of the
tolemarketing transaction;

iTruth in Lending Acl, 16 U8B0, 16801 &2
&eq., and Regulation Z, 12 CFR Dart 226,

‘{Electronlc Fund Tranefer Act, 16 U.5.0.
1603 ei seg., and Regplation E, 18 CFR part
205.

E'or purposee of thie Rule, the termn “‘sig-
nature'' ghall include an elecironic or digital
form of rlgnature, to the extent that such
form of gignature is recognlzed az a valld slg-
nature under applicable faderal law Or atate
contraot law,
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{F) A telephone number for cuatomer
or denor inquiry that {3 answered dur-
ing normal business honrs; and

{G) The date of the customer's or do-
nor's oral authorization; or

(iii) Written confirmation of the
transaction, identified In a clear and
conspleuous manner ae such on the
outzide of the envelope, sent to the
customer or donor via first class mail
prior to the submizeion for payment of
the customer’s or donor's billing infor-
mation, and that includes all of the in-
formation contained in
54510, 3(a) (311 A-(G) and a clear and
congpleuons statement of the proce-
dures by which the customer or donor
¢an obtaln a refund from the seller or
telsmarkester or charitable organiza-
tlon In the event the confirmation is
inaccurate; provided, however, that this
meang of anthorization shall not he
deemed verifiable In instances in which
#o0ds or gervices are offered in a trana-
antion involving & free-to-pay conver-
glon and preacquired account informa-
tion.

{(4) Making & falge or rnisleading
gtatement to induce any person to pay
for goods or services or to induce a
charitable contribution,

(b Assisting and focilitating. It 18 a de-
ceptive telemarketing act or practice
and a viglation of this Rule for a per-
gon to provide subsatantial assistance or
support to any seller or telemarkater
when that person knows or coneclously
avilds knowing that the seller or tele-
marketer is engaged In any act or prac-
tice that viclates §§810.3(a), (0) or (d),
or §310.4 of thig Rule,

(m) Clredit card laundering. Bxcepl aa
oxprasely permitted by the applicable
oredit card system, it 18 a deceptive
telemarketing act or practice and a
vielation of this Rule for:

{1y A merchant to pressnt to or de-
posit into, or cause another to present
to or depoait into, the credit card sys-
tem for payment, a credit card sales
draft generated by a telemarketing
transaction that 1s not the result of a
telemarkating credit card transaction
hetween the cardholder and the mer-
chant;

{#) Any pergon to employ, zolicit, or
otherwisse cause a merchant, or an em-
ployee, representative, or agent of the
metchant, t¢ prezent to or depodlt into
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the credit card system for payment, a
credit card eales Qraft genmerated hy a
telemarketing transaction that ie not
the result of a telemarketing credit
card transaction between the card-
holder and the merchant; or

(3) Any person to obtain access to the
credit card system through the use of &
businese relalionship or an affiliation
with a merchant, when such access g
hot authoriged hy the merchant agres-
ment or the applicable credit card sys-
termn,

(d) Prohibited deceptive acts or prac-
tices in the golicitation of choritable con-
tributions. It 18 a fraudulent charitable
solicitation, a decepilve telemarketing
act or practice, and a violation of this
Rule for any telemarleter soliciting
charitable contributions to milsrepre-
sent, directly or by Implication, any of
the following rnaterial information;

(1) The nature, purpose, or mizsion of
any entity on behalf of which a chari-
table contribution 1% being requested:

(2) That any charitable contribution
iz tax deductible in whole or in part;

(3} The putpose for which any chari-
table contributlon will be uaed;

(4) The percentage or amount of any
charitable contribution that will go to
a chartable organization or to any
batticular charitable program;

(5 Any material aspect of a prize
promotion including, but not limited
to: the odds of heing able to recelve a
Drize; the nature or value of g prize; or
that a charitable contribution iz re-
quired to win a prize or to participate
in a prize promotion; or

(8) A charliahle organization’s or
telemarkater's affiliation with, or en-
dorsement or sponsorahip by, any per-
s01 or governmant entity.

§810:4 Abusive telemarketing acts or
practices,

(a) Abusive conduct generally. Tt is an
abusive telemarketing act or practice
and a vliclation of this Rule for any
goller or telemarketer to engage in the
followlng conduct:

(1) Threats, intimidation, or the uge
of profane or ohscene langnags;

(2) Requesting or receiving peyment
of atty fee or consideration for goods or
servicea rapregented to remove deroga-
tory information from, or improve, a

16 CFR Ch. | {1-1-08 Editton)

peraon’s credit history, credlt record,
or credit rating until:

(i) The time frame in which the seller
has represented all of the gooda or
sarvives will be provided to that peragn
hesz axpired; and

(ii) The zellar has provided the parson
with dooumentation in the form of a
consgmer report from & cohsumer re-
porting agency demonstrating that the
promiged resulte have besn achieved,
such report having been issued more
than six months after the results ware
achisved, Nothing in this Hule should
be conatrued to atfect the requirement
in the Fair Credit Reporting Act, 15
U.B.C. 1681, that a conswmer report
may only be obtalned for a specified
permissible purpose;

{3) Requesting or receiving payment
of any fee or conslderation from a per-
son for goods o services represented to
recover or otherwlse assist in the re-

turn of money or any other item of

value paid for by, or promiesed to, that
pergon In a previous telemarketing
transaction, until seven (7) business
days after such money or other 1hem 18
dellvered to that person. This provision
ghall not apply to goods or services
provided to a person by a licensed at-
torney,;

(4} Requesting or receiving payment
of any fea or consideration 1n advance
of obtaining a loan or other extenzion
of ecredity when the sgellar or tele-
tmarketer hay guaranteed or rep
resanted a high likelihood of sucoess in
obtaining or arranging a loan or other
extension of credit for a person:

(%) DMeclosing or receiving, for con-
gideratlon, unencrypted cohsumer ac-
count numbers for use in  (ele-
markating; provided, however, that this
paragraph shall not apply to the disclo-
sure or receipt of & customer’s or do-
nor's billing information to process a
payment for goods or s=ervices or a
charitable contribution pursuant to a
transaction:

(8} Causing billing information to he
aubmitted for payment, directly or in-
directly, withoul the express informed
congent of the customer or doner. In
any telemarketing transaction, the
geller or telemarketor tnust obtaln the
exprest Informed consent of the cus-
tomar or donor to be charged for the
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goods or services or charitable con-
tribution and to be charged using the
identified account. In any tele-
marketing tranzaction involving
preacquired account information, the
requirements in paragraphs (a)8)(1)
through (ii} of thig section must be met
to evidence express informed consent,

(1) In any telermarketing transaction
involving preacquired account informa-
tion and a free-to-pay conversion fea-
ture, the seller or talemarketer muat;

(A) obtain from the customer, at a
minimum, the last four (4) digite of the
ascount number to b charged;

(B) obtain from the custormer his or
her express agreement to be charged
for the goods or services ahd to be
charged using the account number pur-
snant to paragraph (2)6XiMA) of this
gection; and,

() make and meintain an andip re-
cording of the entire telemarketing
transaction,

(i1} In any other telemarketing trans-
action involving preacquired acoount
information not described in paragraph
(a)B)Xi) of this seclion, the seller or
telemarketer must:

(A) at a minimum, {dentify the ac-
count to be charged with gufficient
gpecificity for the customer or donot to
understand what account will be
charged; and

(BY obtain from the ¢ustomer or
domor his or her express agreoment to
be chatged for the goods or services
and to be charged using the account
number identified pursuant to pata-
graph (a)(B)}113(A) of thie scction; or

(T) Fallipg to tranamit or cauze o be
tranamitted the telephone pumber,
and, when made available by the tele-
marketer's carrier, the name of the
telemarketer, to any ¢aller identifica-
tion gervice in use by a recipient of a
telemarketing call: provided that it
shall not be a violatlon to substitute
(for the name and phone number wsed
in, or Wlled for, making the call) tho
name of the gpller or charitable organi-
zation on behalf of which & tele-
marketing eall {8 placed, and the mell-
er's or charitable organization's cus-
lomer or donor gervice telephone num-
ber, which is answered during regular
bueiness hours,

(h) Pattern of calls. (1) Tt iz an abysive
telemarketing act or practice and a

§310.4

violation of thiz Rule for a tele-
marketer to engage in, or for a seller
to causs 3 telemarketer to engage in,
the following conduct:

(i} Causing any telephone to ring, or
engaging any person in telephone con-
versation, repsatedly or continuously
with intent to ennoy, abuse, or harass
any person at the called number:

(i1) Denying or interfering in any
way, directly or indirectly, with a per-
gon's right to be placed on ahy registry
of names and/or telephone numbers of
parsons who do not wisgh .o receive out-
bound telephone ecalle establighed to
comply with §310.4(h)1H111);

(111)y Initiating any oulbound tele-
phone call to a person when:

{A) that person previously has stated
that he or she does not wish to receive
an quthound telephone call tnade by or
oh behalf of the seller whose goods or
gervices are being offered or made on
beshalf of the charitable organization
for which a charitable contribution is
being solicited; or

(B) that peraon’s telephone number 1a
on the ‘“do-not-call™ regigtry, tnain-
tained by the Commission, of perzons
who do not wish to recelve gutbound
telephone calls to tnduce the purchage
of goods or services unless the seller

(i} haas obtained the express agree-
ment, in writlng, of such person to
place calls to that peraon. S8uch written
agreement zhall ¢learly evidence such
person’s authorization that cally made
by or on behalf of a specific party may
be placed to that permson, and shall in-
clude the telophone number to which
tha ¢alld tnay be placed and the signa-
ture® of that person; or

(i) han an established business rela-
tionehip with such person, and that
person has not stated that he or she
does not, wigh to receive outhound tele-
phone cally under paragraph
{)13(111) A) of this section: or

{iv) Abandoning any outbound tele-
bhone call. An cuthound telsphone call
ia “abandoned' under this zection if a
person anewers 1t and the telemarketer

é¥or parposes of this Rule, the turm 'sig-
nature’ shall include an electronic or digital
form of signature, to the extent that such
form of rignature ig recognized as a valid slg-
nature ander applicable federa) law or gtate
contract law.
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does not connect the ¢all to a sales rep-
resentative within two (2) seconds of
the person’s completed greeting.

(2) It 18 an abusive telemarkating act
or practice and a vigolation of this Rale
for any pergon te sell, rent, loass, pur-
chase, or use any sl established to
comply with §310.4b)1)IINA)Y, or
maintained by the Commiszsion pursu-
ant to §310.4b)(1IALDE), for any pur-
pose oxeept compliance with the provi-
sions of this Rule ur otherwise to pre-
vant telephone calls to telephone num-
berz on such liats,

t3) A seller or telemarketer will not
be liable for violating §310.4¢(k3(15(14)
and {1i1) If it can demonstrate that, as
bart of the sellar's or telemarkstaers
routine hyslness practice:

(1) 1t has established and imple-
mented written procedurss to. comply
with §310.4¢h)1)1l) and (iil);

(1) It hae trained its personnel, and
any entity assisting in ite ¢compliance,
in the procedures edtablished pursuant
to §310.4(b{3Ki,;

(iii) The =ellar, or a telemarketer or
another person ackting on hehalf of the
#aller or charitahle organization, has
maintained and recorded a. list of tele-
bhone numhera the geller or charitable
organization may not contact, in com-
pllance with §310.4hX1iiKA)Y;

(iv)} The seller or a telemarkeler uses
A& Drocess to prevent telemarketing to
any telephone number on any list es-
tablished pursnant to §310.4(bXH1) or
310.4b)(N)(111)B), employlng a wversion
of the "do-not-call®’ registry obtalned
fromm the Commission ne more than
thirty-one (31) days prior to the date
any call 18 made, and maintains
records documenting this process:

(v} The g@sller or a telstarketer or
anothet person acting on behalf of the
geller or charitable organization, mon-
ltors and enforces complience with the
procedures established pursuant to
§310.4(h) (31 and

(vi) Any subsequent call otherwise
violating §310.4(bX1xil) or (111) is the
rasyll of error.

(4) A seller or telemarketer wiil not
b lable for violating 310401 if;

(i) the zeller or telemarkater employs
technology that engures abandonment
of no mors than three (3) parcent of all
calls answered by a person, meagured
per day per calling campalgn;

16 CFR Ch. I (1-1-08 Ediflon)

(11) the aeller or telsmarkater, for
each telemarketing call placed, allows
the telephone to ring for at least fif-
teen (15) seconds or four (4) rings before
disconnecting ah unanswered call:

{111) whenever a sales represantabive

1# not available to speak with the per-

son angwering the call within two (2)
goconds after the person’'s completed
greating, the seller or telemarkoter
promptly playa a recorded message
that states the name and telaphone
number of the saller on whose behalf
the call wag placed”; and

(1v) the seller or telemarketer, in go-
eordanca  with §310.6(b)-(d), retains
records establlahing compliance with
§310.4(h¢4¢ty-(1i1),

() Culling time restriciions. Without
the prior consent of & person, it is an
abusive telemarketing act or practice
ahd a violation of this Rule for a tele-
marketer to engage in outbound tele-
phone calls to & parson’s tesidence at
any time othetr than between B:00 a.1m.
and 95:00 p.m. local time at the called
perecn’z location,

(d) Requived oral disclosures in the sale
nf gnods or services, It 1s an ahnalve tels-
marketing act or practice and a viola-
tion of thiy Rule for a telemarkater in
an outbound telephone call or internal
or external! upsell to induce the pur-
chage of goods or services to fail to dis-
cloge truthfully, promptly, and in a
clear and conapicuous manner to the
person receiving the call, the following
information:

{1) The identity of the seller;

(2} That the purpose of tha call 1§ to
sell goods or services:

(3) The nature of the goods or serv-
ices; and

(4) That no purchaze or payment 1
necessary to be able to win a prize or
particlpate in a prize promotion if a
prize promotion 18 offered and that any
purchase or payment will not increase
the parson’s chances of winning, This
disclosure must be made before or in
conjunction with the description of the
prize to the person ¢alled. If requested
by that person, the telemarketer must
disclose the no-purchasemo-payment

7This provision does not affect any acller's
or telemarkwter’s ohligation to comply with
relevant slate and federal laws, ihcluding
hut not limilted to the TOPA, 47 U.5.0, 427,
and 47 OF R part 64.1200.
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entry method for the prize promotion,
provided, however, that, In any internal
npsell for the sale of goods or services,
the #seller or telemarketer muset pro-
vide the disclogures listed in this sec-
tion only to the extent that the infor-
mabion in the upsel] differs from the
digclopures provided in the initial tele-
marketing transaction,

(&) Reguired orel disclosures in chari-
table solicitotions. It is an abusive tele-
marketing act or practice and a viola-
{lon of this Ralae for a telemarketar, in
an outbound telephone call to induce a
charitable contribution, to fail to dis-
cloge truthfully, prompilly, and in a
¢lear and congplcuone manner to the
pereon recelving the call, the following
information:

(1) The identity of the charitable or-
ganization on behalf of which the re-
gquest is being made; and

(2) That the purpose of the call is L0
golicit a charitable contribution.

{66 FR 4662, Jan. 20, 2003, as amended at 69
FR 16473, Mar. 29, 2004]

§310.5 Rocordkeeping requirements.

(a) Any seller or telemarketer shall
keep, for a perlod of 24 monthas from
the date the record 12 produced, the fol-
lowing records relating to itz tele-
marketing activities:

(1} All substantially different adver-
tizing, brochires, telemarksting
scTipts, and promotional materials;

¢2) The name and last known address
of each prize recipient and the prize
awarded for prizes that are rep-
regented, directly or by implication, to
have a valne of $25.00 or more;

(3) The name and lagst known addrass
of each customer, the goods or services
purchased, the date such goods or aerv-
{eos were shipped or provided, and the
amount paid by the customer for the
goods or gervices; !

(4} The name, any fctitious name
used, the last known home addrees and
telephone number, and the job title(s)
tor all current and former amployees

8For offere of coneumer credit products
gubject to the Truth In Lending Act, 1b
U.8.C. 1601 af seq., sand Regulation Z, 12 CFR
228, vompliance with the recordkeeping re-
quirements under the Troth in Lending Act,
and Repulation %, shall constltute compli-
ance with §310.6(a3(3) of thia Rule.
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directly involved in telephone sales or
solicitations; provided, however, that if
the seller or telemarketer permits fie-
titious namea to he usad by emplayess,
each flctitious name must be traceable
to only one speciflc employes; and

(5) All verifiable autherizationg or
records of expresd informed consent or
express agreement required to be pro-
vided or recelved under this Rule.

() A seller or telemarketer may
Keep tha records reguired by §310.5(a)
in any form, and In the same mannar,
format, or place ag they keep such
records in the ordinary course of husi-
negs. Failare to keep all records re-
guired by §310.5(a) shall be a violatlon
of this Rule.

(¢ The seller and the telemarketer
calling on behalf of the seller may, by
written agreement, allocate. responsi-
bility between themszelver for the reec-
ordkesping required hy thiz Bection.
When a seller and telemarketer have
entered into such an agreement, the
terms of that agreement shall govern,
and the seller or telemarketer, az the
case may be, need not keel records
that dupllcate those of tha other., If the
agreement is unhclear as to who must
maintain any required record(s), or if
no sioch agreement exists, the seller
ahall ba responsible for complying with
§5310.6(a)1)-{2 and (5) the tele-
marketar shall be regponalble for coin-
plying with §310.5(a)(4).

{d) In the event of any dlsgolution or
termination of the seller's or tele-
marketer’s business, the principal of
that seller or telemarketer shall main-
tain nll records as required under this
Section. In the eveni of any sale, ag-
glgnment, or other change 1n ownerghip
of the seller’s or telemarketer’'s bhal-
hess, the successor business shall main-
tain al]l records required under this
Hactlon.

§310.6 Exemptions.

{a) Solicitations to induce charliable
contributions via outbound telephonsa
calls are not oovered by
§310. 401§t B) of this Rule.

(b) The following acta or practices
are exempt from thia Rule:

(1} The sale of pay-per-call services
subject to the Commission’s Rule enti-
tled ““Trade Regulation Rule Fursuanl
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to the Telephone Dirclogure and Dia-
pute Resolution Act of 1803 16 CFR
Part 308, propided, however, that this
pxemption dosa not apply to the re-
gquirements of §§310.4(aNL). @XT), (M,
and (o),

{2) The sale of franchises #ublact to
tha Commission’s Bule entitled “‘Dis-
closurs Requirementr and Prohibitlons
Concerning Franchislng and Business
Oppeortunity Ventures,” (‘Franchise
Rule’) 16 OFR Part 436, provided, how-
sver, that this exemption does not
apply  ta the requirements of
§§310.4Ca)1), (a)7), (), and {¢);

(3) Telephone calls in which the sale
of goods or aervicee or charitable solie-
{tation is not completed, and payment
or authorization of payment 18 not re-
guired, until after a face-to-face sales
or donation presentation by the aeller
or charitable organization, provided,
however, that this exemption does not
epply to  the requirements of
§§310.40a)(1), (a)T), (), and (v);

(4) Telephone calls inltlated by & cus-
tomter or donor that are not thé result
of any aolicitation by a saller, chari-
table organization, or telemarketer,
provided, however, that this exemption
doss not apply to any instances of
npselling included in &uch telephone
calls;

(5) Telephone calle Initiated by a ona-
tomer or donor in respohse Lo an Adver-
tizsement through any medinm, other
thanh direct mail solicitation, provided,
however, that thls exemption does not
apply to callg initiated by a customer
or donor in response to an advertise-
ment relating to investment opportuni-
ties, business opportunities other than
buainesa arrangements coverad by the
Franchise Hule, or advertisements in-
volving goods or services desctribed in
$§9310.3¢ax1nvl) or 310.4(a)(2)-(4); or to
ahy instances of upaelling included in
snch telephone calla;

(6) Tslaphone calls initiated by a cus-
tomer or donor in responge to a direct
mail solicitation, including solicita-
tlons via the U.3. Postal Bervice, fac-
gimile transmission, slectronic mail,
anhd other zimilar methods of dellvery
in which a solicitation is directed to
apecific address(es) or person(s), that
clearly, conspicuously, and truthfully
discloges all material information lst-
ed in §310.3(a)(1) of this Rule, for any

16 GFR Ch. | {1-1-08 Edition)

goads or services offered in the direct
madl splicitation, and that contains no
material misrepregentation regarding
any item contained in §310.3(d) of this
Rule for any reguested charitable con-
tribution: provided, howaever, that this
exemption does not apply to calls initi-
ated by a customer in response to z di-
rect mail solicitation relating to prize
promotions, investment opportunities,
business opportunities other than busl-
neass arrangements covered by the
Franchige Rule, or goods or services de-
geribad in §§310.3(a)1)vl) or 310.4(a)2)-
(4); or to any lnatances of upselling in-
¢luded in auch telephone calls; and

(7) Telephone calls hetwesh a tele-
marketer and any buslnees, except
calle to i{ndyce the retall sala of non-
durable office or ¢leaning supplies; pro-
wided, howaver, that §310.4(bX}1)11i)E)
and §310.5 of thls Rule shall not apply
to agellers or telemarketers of non-
durable office or ¢leaning supplies.

§310.7 Actions by states and private
persons.

(a) Any attorney general or other of-
ficer of e state authorized by the state
to bring an action under the Tele-
marketing and Consumer Fraud and
Abuses Prevention Act, and ahy private
person who brihga apn actlon under that
Act, shall serve written nhotlce of ite
action on the Commisslon, if feasible,
prior to its inltiating an action under
this Rule. The notice shall be sent to
the Office of the Director, Burean of
Consumer Protection, Federal Trade
Commlission, Waghington, D.C. 20680,
and zhall include a copy of the state’s
or private person's complaint and any
other pleadings to be flled with the
court. If prior notice iz not feasible,
the atate or private peruson shall sorve
the Commiasion with the required no-
tlee immedlately wpon instituting ita
action.

(1 Nothing contalned in this Beotion
ghall prohibit any attorney general or
other authorized state officlal from
proceeding in state court on the basls
of an allegad violation of any civil or
criminal statute of auch state,

£310.8 Fee for access to the National
Do Not Call Registry.

(a) It i8 & viclation of this Rule for
any seller oo initinte, or cause any
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telemarketeor to initiate, an outbound
telephone call t0 any person whose
telaphone number i within a given
area code unlegg such seller, either di-
rectly or through another person, first
has paid the annual fee, reguired by
§310.8(c), for access to telephone num-
bers within that area code that are in-
cluded in the National Do Not Call
Reglatry malntained by the Commis-
sion under §310.4Ch)(1)11iXB); provided,
howaver, that such payment 18 not tec-
essary if the seller inltiates, or causes
# telemarketer to initiate, calls solely
to Parsons pursuant to
§§ 31040} YA BY D or (i), and the
galler does not access the National Tho
Not Call Reglstry for any other pur-
pose, '

(b} It 18 a viglation of this Rule for
any telemarketer, on behalf of any sell-
er, to initiate an outbound telephone
call Lo any person whoze telephone
number 18 within a given area code un-
less that seller, elther directly or
through another peraon, firat has pald
the annual fee, required by §310.8(c),
for access to the telephone numbers
within that area code that are included
in the National Do Not Call Reglstry;
provided, howaver, that such payment
1# not necessary If the seller initiates,
or canses a telemarketer to initiate,
calls golely to personse purshant to
EE310.4(b)(L){INBY) or (i), and the
geller does not access the Natlonal T
Not Call Registry for any other pur-
pOose. .

{c) The annual fea, which must be
pald by any pereon prior to obtalning
access to the National Do Mot Call
Reglatry, {s $62 per area code of data
accesded, up to 4 mazimum of $17,060;
brovided, however, that thers shall be
no charge for the first five area codes
of data accessed by any person, and
provided further, that there shall be no
charge to any person engaging in or
causing others to engage in outbound
talephone calls to consumers and who
ie acceseing the National Do Neot Call
Registry without being required under
this Rule, 47 CFR 64.1300, or any othar
Faderal law. Any person accessing the
National I'o Not Call Regiatry may not
participate in any arrangement to
ghare the cost of mcceszing the rog-
istry, including any arrangement with
any telemarketer or service provider to
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divide the costs to access the regietry
ameong various c¢llents of thaet tele-
marketer or gervice provider.

(1} After a person, either directly or
through another person, pays the fees
aat forth in §310.8(¢), the person will he
provided & wunigue account number
which will allow that person to access
the reglatry data for the selectad area
coded at any time for twelve months
following the first day of the month in
which the person paid the fee (‘‘the an-
hual period’). Te ohtaln access to addi-
tionel area codeg of data during the
firat six months of the annual perlod,
the person must first pay $62 for each
additional area code of data not ini-
tially selected. To obtain access to ad-
ditional area codes of data during the
socond six months of the annual period,
the person must first pay §31 for each
additional area code of data not ini-
tially selected. The payment of the ad-
ditional fee will permit the person to
access the additional area codes of data.
for the remainder of the annual period,

(e) Accesz to the Natiomal Do Not
Call TRegistry 8 limited to tele-
marketers, sallers, others engaged In or
causing othera to engage in telephone
calls to consurners, service providera
acting on behalf of such persona, and
ANy governmehnt agency thet haa law
enforcernent anthority. Prior to access-
ing the National Ido Not Oall Reglatry,
a peragn must provide the ldentifying
Information required by the operator of
the reglstry to collect the fee, anhd
must certify, under penalty of law,
that the perscn I accessing the reg-
istry eolely to comply with the provi-
glone of this Rule or to otherwise pre-
vent telephone calls to telephone num-
bera on the reglatry. If the peregon iz ac-
cessing the reglatry on behalf of sell-
erd, that person also must identify
each of the sellers on whose behalf it is
accezsing the registry, must provide
each saller's unigue account number
for access to the national registry, and
must certify, under penalty of law,
that the zellers will be uslng the infor-
mafion gathered from the reglatry
solely to comply with the provisions of
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this Rule or otherwise to prevent tele-
phone calls to telaphone numbers on
the registl'y.

68 FR 45144, July 81, 2003, ng amehded at 62
FR 45685, July 30, 3004; 70 FIR 43380, July &7,
2005; 71 FR 43054, July 31, 20061

53100 Severubility.

The provizions of this Rule are s8pa-
rate and severable from one another, If
any provision i= stayed or detarmined
to be tuvalld, it i8 the Commission's in-
tontion that the remaining provisions
ghall continue in effect.

PART 311—TEST PROCEDURES AND
LABELING STANDARDS FOR RE-
CYCLED OIL

Bec.

311.1 Definitlona.

911.2 “tayed oT iovallid patts,
311.3 Preemption.

3114 Testing.

811.5 Labeling.

911, Prohimted acts.

ATUTHORITY: 42 T7.8.0, 6363(d}.

SouRcE: &) FR 56421, Oot. Bl, 1905, unless
otherwise noted.

§311.1 Definitions.

An nzed in this part:

(a) Monufacturer Means any person
who re-refines or otherwise proceases
used oil to remove physical or chem-
ical impurities acuuired through use or
who hlends such re-refined or othetwize
proceased nsed ol with new oil or addl-
tives. ’

(b Net oil means any synthetic oil or
pil that has been refined from crude oil
and which has not been used and may
or may not contain additives. Huch
tertn does not include used oil or tecy-
cled oil.

(c) Processed used oll meand re-refined
or otherwise proceased used oil or hlend
of oil, consisting of such re-refined or
otherwise proceszed used oil and new
oil or additivas.

(A} Recycled oil means procesesd used
oil that the manufacturer has deter-
mined, purenant to section 311.4 of thia
part, la substantially eqaivalent to new
oll for uze a8 engina oll.

(&} Used oil means any aynthetic oil
or oil that has been refined from arude
vil, which has been uged and, ag a re-
anlt of such use, hae bean contami-

16 CFR Ch. | (1-1-08 Edition)

nated by physical or chemical impurl-
tlas.

(f) Re-refined oll means used oil from
which physical and chemical contaimni-
pants acquired through use have been
removed. '

§811.2 Btayed or invalid parts.

If any part of this rule is gtayed or
held invalid, the reat of it will remain
in force.

$311.3 Preemption.

No law, regulation, or order of any
Atate or political subdivision thereof
may apply. or remaln applicable, to
any container of recycled oil, if such
law, regnlation, oT order reguirasa any
container of recycled oil, which con-
tainer heary & label in accordance with
the termes of §311.5 of thid part, to bear
any Iabel with reapect to tha compara-
tive characteristics of such racycled oll
with new oil that {2 not identical 10
thal permitted by §311.5 of thia part.

£311.4 Testing.

To determine the subatantial eguiva-
lency of processed used oil with new oil
for nse as engine oil, manufacturers or
their designess muset use the test pro-
cedures that were reportad to the Com-
mission by the National Institutes of
gtandards end Technology (“NIAT'" on
July 27, 1895, entitled sfngine 0il Li-
censing and Certification Bystem,”’
American Petroleurn Institute (“API™),
Fublication 1508, Thirteenth Editlon,
January 1985, API Publleation 1509,
Thirteenth Bdition has been updated to
API Fublication 1508, Fifteenth Edi-
tion, April 2002, API Publication 1509,
Piftesnth Editlon, April 2002, is {ncor-
porated by reference. This incorpora-
tiom by reference is approved by the Di-
rector of the Federal Register in ae-
cordance with b U.8.C. B52(a) and 1 CFR
patt Bl. Coples of the materials incor-
porated by raference may he obtainad
from: API, 1220 L Street, NW., Wash-
ington, DO 20005. Coples may be in-
apected at the Federal Trade Commliz-
sion, Consumer Besponse Center, Room
130, 600 Pennsylvania Avenue, NW.,
Waghington, DC 20680, or ab the Na-
tional Archives and Records Adminis-
tration ("NARA'), For informaticn on
the avallabillty of this material at
NARA, call (202) 741-6030, or go to:
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