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Peter D. Keisler 
Assistar~t Attorr ey General 
Civil Division 
U.S. Departlnent of Justice 

Daniel (3. Bogdcn 
United States Attorney 

Roger Wenthe 
Assistant United States Attorney 
333 S. I,as Iregas Blvd. 
Lloyd Creorge Federal Building 
Las Vei:as, Nevada 89 101 
Telephone; (70;!) 388-6336 
Facsimile: (702) 388-6296 

Eugene M. 'fhirolf 
Director, Office of Consumer Litigation 

Amy E. Goldfre nk 
Trial Aitorney 
Office crf Consi.mer Litigation 
U S .  Departmerit of Justice 
P.O. Bcx 386 
Washington, DC 20044 
Telephone: (202) 307-0050 
Facsimile: (202) 5 14-8742 

Attorneys for United States of America, Plaintiff 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

UNITE11 S'TATES OF AMERICA, 

Plaintiff, 
i 

V. 1 Case No. CV-S-05-0882-RtH-GWF 

TJ WEB PIXODUCTIONS LLC, a 
Nevada l i l~~ited liability company, ) 

3efendant. 
1 
1 

-- 

26 

27 

28 

--- STIPULATED JUDGMENT AND OliDER FOR PERMANENT INJUNCTION 

Plaintif?, the United States of America, acting upon notification and authorization to the 

Attorne:y G1:nelqal by the Federal Trade Commission ("FTC" or the "Commission"), pursuant to 

Stipulatecl Judgment and Order - 1 
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26 I/ 7. 'Defendant has agreed that this Order does not entitle Defendant to 'seek or to 

Section 16(a)(l) of the Federal Trade Commission Act ("FTC Act"), 15 U.S.C. § 56(a)(1), has 

filed a comp1air.t pursuant to Sections 5(a)(l), S(m)(l)(A), 13(b), 16(a), arid 19 of the FTC Act, 

15 U.S.Z. $3 45(a)(l), 45(m)(l)(A), 53b, 56(a), and 57b, and under Section 7(a) of the 

Controlling the Assault of Non-Solicited Pornography and Marketing Act of 2003 ("CAN- 

SPAM" or the "CAN-SPAM Act"), 15 U.S.C.(i 7706(a), to secure civil penalties, a permanent 

injunction, and Sher equitable relief for Defendant's violations of Sections 5(a) and (d) of CAN- 

SPAkI, 15 1J.S.C. §§ 7704(a) and (d), and the FTC's Adult Labeling Rule (the "Adult Labeling 

Rule" or the "Rule"), 16 C.F.R. Part 3 16.4. The parties to this action agree to settlement of this 

action without adjudication of any issue of fact or law and without Defendant admitting liability 

for any of the v:olations alleged in the complaint. 

. THISRE:PORE, on the joint motion of the parties, it is hereby ORDERED, 

ADJZJI)GED AND DECREED as follows: 

FINDINGS 

1. 'This Court has jurisdiction over the subject matter pursuant to 15 U.S.C. Ij§ 

45(m)(l )(A), 53(b), 56(a), 57b, and 7706(a), and 28 U.S.C. $8 1331, 1337(a), 1345, and 1355. 

2. 131aintiff and Defendant consent to jurisdictio~~ and venue in this District, 

3. 'The activities of Defendant is in or affecting commerce, as defined in Section 4 of 

the FTC: Act, I!; U.S.C. $44.  

4 .  The compliiint states a claim upon which relief may be granted against Defendant 

under Sections 5(a) and (d) of the CAN-SPAM Act, 15 U.S,C. §§ 7704(a) and 7704(d), and the 

FTC's Adult Labeling Rule, 16 C.F.R. Part 31 6.4. 

5. Defendant has entered into this Stipulated Judgment and Order for Permanent 

Injunction ("Order") freely and without coercion. 

6. 3efendant hereby waives all rights to appeal or otherwise challenge or contest the 

I/ 27 obtain ~ittorney:;' fees as a prevailing party under the Equal Access to Justice Act, 28 U.S.C. 

Stipulated Judgment and Order - 2 Page -2- 
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~hotographs, audio and video recordings, cornputel. records, and other data compilations from 

which information can be obtained and translated, if necessary, into reasonably usable form 

:hrough detection devices. A draft or non-identical copy is a separate document within the 

neaning of the term. 

5 .  "Electronic mail ("email") address" means a destination, commonly expressed as 

s string of char,lcters, consisting of a unique user name or mailbox (commonly referred to as the 

"local part") and a reference to an Internet domain (commonly referred to as the "domain part"), 

whether or not displayed, to which an electronic mail message can be sent or delivered. 

6. "Electronic mail ("email") message" means a message sent to a unique electronic 

mail acldress. 
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9 241 2, as amended, and Defendant further waives any rights to attorneys' fees that may arise 

under stlid provision of law. 

3 .  Jeffrey Macher, Ingrid Macher, and Timothy Knoll stipulate to the Court's 

findings and entry of this Order. 

2 .  S:ettlement of this action constitutes consideration for Jeffiey Macher, Ingrid 

Macher, and Tiinothy Knoll to stipulate to the Court's findings and entry of this Order. 

10. Ezntry of this Order is in the public interest. 

DEFINITIONS 

For the purpose of this Order, the following definitions shall apply: 

1. '.Affiliate Prograin" means any agreement whereby any person agrees to provide 

Defendant with, or refers to Defendant, potential or actual customers. 
I 

2. 'Commercial electronic mail remail") message" means any electronic mail 

message which contains a commercial advertisement or pron~otion of a commercial product or 

service (including content on an Internet web site operated for a commercial purpose). 

3. "Defendant" means TJ Web Productions, LLC. 

4. "Document" is synonymous in meaning and equal in scope to the usage of the 

term in Federal Rule of Civil Procedure 34(a), and includes writings, drawings, graphs, charts, 
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'7. "Initiate," when used with respect to a commercial email message, means to 

xiginate or transmit such message or to procure the origination or transmission of such message. 

For purposes of this Order, more than one person may be considered to have initiated a message. 

.3. '..Personn means a natural person or a corporation, partnership, proprietorship, 

limited liability company, or other organization or legal entity, including an association, 

cooperative, or agency, or other group or combination acting as an entity. 

9. '.Procure," when used with respect to the initiation of a commercial email 
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message, rnr:ant: intentionally to pay or provide other consideration to, or induce, another person 

to initiate such ,i message on one's behalf. Provided, howevc?r, that for the purposes of this 

Order, Defendant has not procured the initiation of commercial email messages that violate the 

CAN-SPAM Act or its implementing reguiations: (I )  if it has contraclually prohibited affiliates 

from sendiqg commercial email or, in the case of persons who are not affiliates, has not 

requestad ally such persons to send commercial email; and (:!) if it has complied with the 
* .  

require~nenls set forth in Paragraph I11 of this Order. 

10. "Recipient," when used with respect to a commercial electronic mail message, 

means ;in authoriz.ed user of the electronic mail address to which the message was sent or 

delivered. If a .-ecipient of a commercial electronic mail message has one or more electronic mail 

18 
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20 

addresses in addition to the address to which the message was sent or delivered, the recipient 

shall be: treated as a separate recipient with respect to each such address. If an electronic mail 

address is reassigned to a new user, the new user shall not ba treated as a recipient of any 
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commercial electronic mail message sent or delivered to that: address before it was reassigned. 

I 1. "Sender" means a person who initiates acommercial electronic mail message and 
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whose. product, service, or Internet web site is advertised or promoted by the message. 

12. "Sexually oriented material" means any material that depicts sexually explicit 

conduct (as that term is defined in Section 2256 of Title 18, United States Code), u~lless the 

depiction constitutes a small and insignificant part of the whole, the remainder of which is not 

prirnar.1~ devo..ed to sexual matters. 
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sender has registered with a commercial mail receiving agency that is established pursuant to 

United States Postal Service regulations. 

. ORDER 

I 

2 

I. E'ROHIBITION AGAINST VIOLATING THE CAN-SIPAM ACT 

IIT IS THEREFORE ORDERED that Defendant and its successors, assigns, officers, 

agents, :servants, employees, and attorneys, and those persons in active concert or participation 

:13. "Valid physical postal address" means a sender's current street address, a Post 

Office box a ser.der has registered with the United States Postal Service, or a private mailbox a 

9 

: 0 

11 

mechanism, clearly and conspicuously displayed, that (i) a recipient may use to 

submit, in a manner specified in the message, a reply email message or other form 

ctf Internet-based communication requesting not to receive future commercial 

with any of rher.1 who receive actual notice of this Order by personal service or otherwise, are 

hereby peimanently restrained and enjoined from violating the CAN-SPAIbl Act, IS U.S.C. 

ljlj 7701 ~eq., and as amended, including but not limited to initiating the transmission of a 

12 

13 

?mail messages from that sender at the email address where the message was , 
received; and (ii) remains capable of receiving such messages or communications 

for no less than 30 days after the transmission of the original message; or 

B. that does not contain a clear and conspicuous display of an accurate, valid, 

physical postal address of the sender of the message. 

Defend~nt and its successors, assigns, officers, agents, servants, ernployees, and 

comrne~.cial emiiil message: 

.4. that does not contain a functioning return email address or other Internet-based 

Stipulared Judgment and Order - 5 Page -5- 
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attorneys, and those persons in active concert or participatiori with it who receive actual notice of 

this Orcler by personal service or otherwise, are further permanently restrained and enjoined from 

procuring the transmission of a commercial email message that does not contain a clear and 

conspicuous notice of a recipient's opportunity to decline to receive future: commercial email 

messagcs fr3m Defendant. 
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11. PKOliIBXTION AGAINST VIOLATING THE ADULT LABELING RULE 

I[T IS F'IJRTHER ORDEMD that Defendant and its successors, assigns, officers, 

igents, servants, employees, and attorneys, and those persons in active concert or participation 

with any of rhern who receive actual notice of this Order by personal service or otherwise, are 

~erebp permanently restrained and enjoined from violating the Adult Labeling Rule, 16 C.F,R. 

2 316.4.. and as xnended, including but not limited to initiating the transmission of a commercial 

:mail a essage that includes sexually oriented material to anyone who has not given "prior 

ifinnalive r:on!;ent" per 16 C.F.R. 8 31 6.4(b): 

A. that does not contain the phrase "SEXUALLY-EXPLICIT: " as the first nineteen 

(19) characters at the beginning of the subject line of the message; 

B. that does not include, within the initially viewable content of the message, a 

second instance of the phrase "SEXUALLY-IiXPLICIT:'?; 

C. that includes sexually oriented materials within the subject line of the message; or 

D. lhat includes sexually oriented materials within the content of Ihe message lhat is 

initially viewable by the recipient, when the message is opened by the recipient 

and absent any fhrther action by the recipient. 

111. MONITORING BY DEFENDANT FOR COMPLIANCE 

IT IS FURTHER ORDERED that TJ Web Productions, LLC, arid its successors, 

~therwise, are hereby permanently restrained and enjoined from failing to immediately take the 

ollowing steps to ensure compliance with Paragraphs I and I1 of this Order: 

A. Prior to a person's participation in Defendant's affiliate program, Defendant shall 

require each prospective participant to provide to Defendant its first and last 

name, physical address, country, telephone number, email address, date of birth, 

19 

20 

and bank account information (where used to make payments to that person). In 

the event that the prospective participant is not a natural person, but is a 

assigns, officer:$, agents, seuvants, and employees, and those persons in active concert or 

partici~ation w:!th any of them who receive actual notice'of this Order by personal service or 

corporation, partnership, proprietorship, limited liability company, or other 

tipulated Judf;rnent and Order - 6 Page -6- 



I 

Case 2:05-cv-00882-RLH-GWF Document 40-1 Filed 12/07/2006 Page 7 of 18 

organizatio~~ or legal entity, including an association, cooperative, agency, or other 

group or combination acting as an entity, Defendant shall also require from that 

prospective participant the first and last name, physical address, country, 

telephone number, email address, and date of birth for the natural person(s) who 

cwns, manages, or controls that prospective participant; 

B. Prior to a person's acceptance into Defendant's affiliate program, Defendant shall 

( I )  provide each prospective participant in Defendant's affiliate program a copy or 

summary (to be agreed upon by counsel for Defendant and the Commission) of this 

Order; (2) obtain from each prospective participant an express agreement to 

comply with this Order and the CAN-SPAM Act; and (3) obtain fiom each 

prospective participant a signed and dated statement (which signature may be 

obtained electronically, provided that the signature would comply with the 

signature ~~equirements of the Electronic Signatures in Global and National 

Commerce Act, ("E-Sign Act"), 15 U.S.C. $ 7001 et seq.), acknowledging receipt 

ofthis Order; 

C. Defendant shall establish, implement, and maintain an email address or other 

Internet-based mechanism that is clearly and conspicuously disclosed on the first 

p.ige consumers visit on entering Defendant's web site, (i) that invites visitors to 

report commercial email messages promoting Defendant's ~ ~ e b  site, and that 

pzrmits the Defendant to connect affirmative responses, if any, to such invitation 

with the referring affiliate, and (ii) for receiving and responding to consumer 

cl,mplaints about commercial email messages; 

D. Defendant shall promptly and fully investigate, any information received by 

Defendant regarding a commercial email message that promotes Defendant's web 

site(s), including but not limited to responses received pursuant to Paragraph 111. C, 

and complaints received from consumers, Internet Service Providers, the 

C:ommission or other law enforcement agencies, to determine whether such 

commercial emaii message violates a contractual provision of Defendant's affiliate 

Stipulated Judgment and Order - 7 Page -7- 
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program, the CAN-SPAM Act, the Adult Labeling Rule, or any provision of this 

0 .der; 

E. Defendant shall require each new subscriber to Defendant's web sites to identi@ 

th:: manner in which they were directed to Defendant's web sites (i.e., email 

message, banner ad, pop-up window, etc.). If a new subscriber indicates that he or 

ske was referred to Defendant's web sites though a commercial email message, 

Defendant shall promptly and fully investigate to determine whether a commercial 

ernail message was sent in violation of a contractual provision of the Defendant's 

affiliate program, the CAN-SPAM Act, the Adult Labeling liule, or any provision 

ol'this Order; 

F. Defendant shall immediately terminate from all of the Defendant's affiliate 

pl'ograms and cease payments to any person who Defendant reasonably concludes 

has sent a commercial email message on Defendant's behalf that violates a 

contractual provision of Defendant's affiliate program prohibiting the sending of 

commercial email, the CAN-SPAM Act, the Adult Labeling Rule, or any provision 

o F this Order. 

G. C,n the web page where a person registers to become a member of Defendant's 

a3liate program, Defendant shall clearly and conspicuously disclose that a 

violation of the affiliate program's commercial email policy will result in 

immediate termination of a person's afiliate account and the. forfeiture of all 

monies earned or owed to that person. Sucl~ message shall also include a hyperlink 

to Defendant's commercial email policy if that policy is not included on that web 

page; 

H. Defendant shall include in its affiliate contracl a requirement that each person who 

participates in Defendant's affiliate program must create, maintain, and retain the 

rxords and documents necessary to demonstrate each person's full compliance ' 

with each provision of this Order; 

Stipulated ;iud[:rnent and Order - 8 Page -8- 
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.Provided, holvever, that this Paragraph does not authorize or require Defendant to take 

. m y  action that violates any federal, state, or local law. 

IV. CIVIL PENAZ,TY 

IT IS FURTHER ORDERED that Defendant, and its successors and assigns, 

shall pa:) to Plaintiff a civil penalty, pursuant to Section 5(m)(I)(A) of the Federal Trade 

Commi~sion Act, 15 U.S.C. Section 45(m)(l)(A), in the amount o.f $465,000 as follows: 

1 ,  Defendant TJ Web shall make a payment of $50,000 ("initial payment") 

within thirty (30) days of the date of entry of this Order by electronic fund 

transfer in accordance with the instructions provided by the Ofice of 

Consu~ner Litigation, Civil Division, U S ,  Department of Justice, 

Washington, D.C. 20530, for appropriate disposition. 

13. After the initial payment, Defendant TJ Web shall puy khe remaining 

balance of $41 5,000 ("balance"), in twelve quarterly payments ("quarterly 

payments") by certified check sent by Overnight Delivery in accordance 

with the instructions provided by the Office of Consumer Litigation, Civil 

Division, U.S. Department of Justice, Washington, D.C. 20530, for 

appropriate disposition. The first eleven quarterly payments shall be for 

$34,583.33 each and the final quarterly payment shall be for $34,583.'37. 

(3. The quarterly payments shall be paid on the first day of the third month 

following the date of entry of this Order, and every three months 

thereafter. 

I Jeffrey Macher agrees to be a Guarantor and personally guarantee payment 

of $207,500. Jeffrey Macher has executed a Promissory Note and Deed of 

Trust which are attached to this Order and incorporated as part of the 

Order. In the event that Defendant TJ Web fails to timely pay any 

quarterly payment required by this Order, Jeffrey IvIacher shall 

immediately pay to Plaintiff or its representative thz total amount of the 

installment payments that Jeffrey Macher would have paid under the 

Stipulated Jude ment and Order - 9 Page -9- 




















