UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

Plaintiff,

Civ. No. Ul 166“

V.

ENHANCED SERVICES BILLING, INC., and
BILLING CONCEPTS, INC,,

Delaware Corporations,

both with their principal place of business at
7411 John Smith Drive, Suite 200

San Antonio, Texas 78229; and

NEW CENTURY EQUITY HOLDINGS CORP.
A Delaware Corporation,

10101 Reunion Place, Suite 450

San Antonio, Texas 78216

Defendants.
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STIPULATED FINAL JUDGMENT AND ORDER FOR PERMANENT INJUNCTION
AND OTHER EQUITABLE RELIEF WITH DEFENDANTS ENHANCED SERVICES
BILLING, INC. AND BILLING CONCEPTS, INC.

WHEREAS: Plaintiff, the United States of America, has commenced this action by filing
the Complaint herein; Defendants have waived service of the Summons and Complaint; the
parties have been represented by the attorneys whose names appear hereafter; and the parties

have agreed to settlement of this action upon the following terms and conditions, without

adjudication of any issue of fact or law and without Defendants admitting liability for any of the



matters alleged in the Complaint; and the parties have agreed to the entry of this Stipulated Final
Judgment and Order for Permanent Injunction and Other Equitable Relief (“Order”) by this
Court to resolve all matters of dispute between them in this action;

THEREFORE, on the joint motion of Plaintiff and Defendants, it is hereby ORDERED,

ADJUDGED, and DECREED as follows:

FINDINGS
1. This Court has jurisdiction over the subject matter and the parties.
2. Venue is proper as to all parties in the District 6f Columbia.
3. The activities of Defendants are in or affecting commerce, as defined in the

Federal Trade Commission Act (“FTC Act”), 15 U.S.C. § 44.

4. The Complaint states a claim upon which relief may be granted against
Defendants under §5(a)(1) of the FTC Act, 15 U.S.C. § 45(a)(1).

5. This Order resolves all matters arising from the allegations in the Complaint as of
the entry date of this Order. |

6. Defendants’ ultimate parent Platinum Equity, LLC, has agreed to comply with the
provisions of this Order, but only to the extent that Platinum or its'divisions, affiliates,
successors, or assigns, engage in LEC Billing activities, as the term “LEC Billing” is defined
herein. However, for purposes of this Order, Platinum and its divisions, affiliates, successors,
and assigns, with the exception of Enhanced Services Billing, Inc. and Billing Concepts, Inc., are
not deemed to be Defendants under this Order.

7. This Order is for settlement purposes only and does not constitute and shall not be
interpreted to constitute an admission by Defendants that they have éngaged in violations of any
law or regulation, including, but not limited to, the Federal Trade Commission Act, the
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Telephone Disclosure and Dispute Resolution Act of 1992 (“TDDRA”), the FTC Trade
Regulation Rule pursuant to TDDRA, 16 C.F.R. Part 308 (“the Pay-Per-Call Rule™), or that the
facts alleged in the Complaint, other than the jurisdictional facts, are true.

8. Entry of this Order is in the public interest.

DEFINITIONS

For Purposes of this Stipulated Final Judgment and Order, the following definitions shall
apply: .

1. “Commission” or “FTC” shall mean the Federal Trade Commission.

2. “DDD Calling” shall mean DDD Calling, Inc., its divisions, subsidiaries, and
affiliates.

3. “Defendants” means Defendant Enhanced Services Billing, Inc., Billing
Concépts, Inc., their divisions, subsidiaries, affiliates, successors, and assigns, and those persons
in active concert or participation with them who receive actual notice of this Order by personal
service or otherwise, pursuant to Rule 65(d) of the Federal Rules of Civil Pro;:edure, Fed. R.
Civ.P. 65(d).

4. “LEC Billing” shall mean aggregating and consolidating billing records for
Telephone-Billed Goods or Services and transmitting those billing records to Local Exchange
Carriers (LECs) for billing on the end user or Line Subscriber LEC telephone bill pursuant to a
billing and collections contract between the LEC and either Defendants or Platinum, or its
divisions, affiliates, successors, or assigns.

5. “Letter of Authorization” shall mean a written document, or such other form of
authorization permissible under law or regulation for common carrier telecommunications

services, that has the purpose of authorizing the purchase of common carrier telecommunications
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services bundled with other services and discloses the material terms and conditions of the .
purchase.

6. “ ine Subscriber” means an individual or entity that has arranged with a Local
Exchange Carrier to obtain local telephone service provided through an assigned telephone
number, and to be billed for such service on a monthiy (or other periodic) basis. For purposes of
this Order .only, in cases where the Line Subscriber is an entity, including but not limited to a
corporatibn, partnership, association, or unincorporated association, the term “Line Subscriber”
shall include those individuals with authority to bind the entity. For purposes of this Order only,
in cases where the Line Subscriber is an individual, the term “Line Subscriber” shall include the
individual in whose name the LEC bill is issued, any adult person authorized by that individual
to charge a Telephone-Billed Good or Service to that individual’s LEC bill, and any adult person
lawfully authorized to represent such individual (such as the guardian or holder of power-of-
attorney).

7. “I ocal Exchange Carrier” or “LEC” means the entity providing llocal telephone
service from which Line Subscribers receive their telephone bill.

8. “Pay-Per-Call Rule” means the FTC Trade Regulation Rule located at Title 16 of
the Code of Federal Regulations, Part 308, a copy of which is attached hereto as Appendix A and
expressly incorporated herein by reference.

9. «“person” shall mean any individual, partnership, corporation, association or
unincorporated association, government or governmental subdivision or agency, group, or other
entity.

10.  “Recurring Charge” means the first and each subsequent charge ona LEC bill for
a Telephone-Billed Good or Service that is billed or incurred on a repeating basis from billing
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cycle to billing cycle. Notwithstanding the foregoing, “Recurring Charge” shall not include
multiple charges for Telephone-Billed Goods or Services that are billed or incurred on a per-
transaction basis, or on any other basis sensitive to usage, or that result from separate and distinct

transactions to purchase or use a Telephone-Billed Good or Service.

11. “RRYV Enterprises” means RRV Enterprises, Inc., its divisions, subsidiaries and
affiliates.
12, “Sweepstakes Box” means the box or receptacle into which consumers place

entry forms or documents used to enter sweepstakes, contests,-prize promotions, or drawings of
any description.

13.  “Telephone-Billed Good or Service” means: an Internet Web site; Internet Web
page; Internet Web hosting; Internet advertising; set-up fees for an Internet Web site, page,
hosting or advertising; hospital telephone and television rental; voice mail; psychic club
membership; and any other enhanced service the charge for which is billed or caused to be billed
toa Line Subscriber’s LEC bill. This term, however, excludes (i) common cai‘rier
telecommunications services; (ii) services accessed by dialing a 900 number or other number that
can be blocked by the Line Subscriber pursuant to 47 U.S.C. § 228(c). For purposes of this
Order, common carrier telecommunications services shall include common carrier
telecommunications services bundled with other services where a single, undifferentiated fee is
charged for the bundled offering and the purchase of the bundled offering is incurred pursuant to
a Letter of Authorization.

14.  “Vendor” means an entity that offers any good or service that is billed to Line

Subscribers on their monthly LEC bills.



I LINE SUBSCRIBER AUTHORIZATION FOR TELEPHONE-
BILLED GOODS OR SERVICES

Defendants are hereby permanently restrained and enjoined from submitting a billing
record to any LEC for inclusion on any Line Subscriber’s LEC bill, or from billiﬁg or causing to
be billed, or from collecting or attempting to collect payment, directly or indirectly, from any
Line Subscriber for any Telephone-Billed Good or Service, when the Defendants knew or should
have known that the charge being billed or collected was not expressly authorized by that Line
Subscriber.

IL RRV ENTERPRISES OR DDD CALLING

IT IS FURTHER ORDERED that Defendants are permanently restrained and enjoined
from providing customer service or submitting a billing record to any LEC for inclusion on any
Line Subscriber’s LEC bill, billing or causing to be billed, or collecting or attempting to collect
payment, directly or indirectly, from any Line Subscriber on behalf of RRV Enterprises or DDD
Calling.

I11. PROHIBITED MISREPRESENTATIONS

IT IS FURTHER ORDERED that Defendants, in connection with the provision of
customer service related to any charge for a Telephone-Billed Good or Service, are hereby
permanently restrained and enjoined from making any express or implied misrepresentation of
material fact, orally or in writing, inclﬁding but not limited to:

1. Any misrepresentation that any Line Subscriber is obligated to pay for the
purchase of any Telephone-Billed Good or Service that the Line Subscriber did not expressly

authorize;
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2. Any misrepresentation that a Line Subscriber is obligated to pay any charge on
the basis that a Telephone-Billed Good or Service was purchased or accessed from the Line
Subscriber’s telephone, unless the Line Subscriber expressly authorized the purchase; and

3. Any misrepresentation that a Line Subscriber has authorized a purchase.

IV. PRODUCTION OF A REPORT AND ENGAGEMENT OF A
CERTIFIED PUBLIC ACCOUNTING FIRM TO PERFORM
SERVICES IN ACCORDANCE WITH ATTESTATION SERVICES

ESTABLISHED BY THE AMERICAN INSTITUTE OF
CERTIFIED PUBLIC ACCOUNTANTS

IT IS FURTHER ORDERED that Defendants Enhanced Services Billing, Inc., Billing
Concepts, Inc, and their successors and assigns, shall:
A. Write and produce a report containing the following information:
1. For each Vendor of Telephone-Billed Goods or Services who contracts
with Defendants for the billing of Recurring Charges:
a. A detailed description as well as true and correct copies of all
documents relating to the following informatior;:
1) Vendor’s name and address;
(2)  Names of each officer, owner and principal of such Vendor;
(3)  Proof of such Vendor’s corporate or partnership status;
) Any information regarding whether such Vendor, its
affiliates, or officers or principals have been subject to prior
conviction for fraud or unfair or deceptive practices, or have had

billing services terminated;



(5) The names and addresses of any telemarketing company to
be used by the Vendor, and the name and address of each such
telemarketing company’s officers and principals; -

(6)  The name and address of any third party verification
company to be used by the Vendor, and the name and address of
each such verification company’s officers and principals;

@) All advertising and other materials, including but not
limited to marketing materials, used by such Vendor to offer or sell
products to consumers;

(8) A clear, complete and truthful description of the Vendor’s
goods or services and how such goods and services are to be
marketed; and

) All scripts for both sales and verification;

Whether the Defendants have obtained the docurhents and
information set forth in a(1)-(9) above prior to engaging in any
business relationship with the Vendor, and if not, which documents
and information were not obtained prior to engaging in any
business relationship with the Vendor;

The number and dollar amount of monthly billings sent to
consumers, directly or indirectly, by Defendants on behalf of the
Vendor;

The number and rate of customer inquiries per month. The term

“inquiry” shall mean a consumer contact pertaining to a charge on
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a telephone bill. The contact can be with either of the Defendants,
related subsidiaries, or a third party retained by either of the
Defendants to perform services relating to consumer inquiries.
The term “rate of customer inquiries per month” for a particular
Vendor is defined to mean the number of that Vendor’s customers
who make an inquiry in a given month divided by the number of
billings for that Vendor in the preceding month;

The number, dollar amount and rate of refunds made to consumers
per month for billings sent to consumers directly or indirectly by
Defendants on behalf of a Vendor. The information shall include,
but not be limited to, refunds generated by contacts with the
Defendants as well as refunds generated as a result of contacts with
LECs. The “rate of refunds” is the dollar amoﬁnt of refunds by a
vendor in a given month divided by the dollar amount of billings
for that Vendor in the preceding month;

Through a scientifically designed random sample of at least 50, or
5% (whichever is greater), but not to exceed 250, of individual
files of information sent to LEC’s for use in billing Line
Subscribers, determine that the individual files include the
following: a clear identification of the billing entity; a clear
identification of the Vendor; a clear description of the goods or

services.to which the charges are asserted; a clear identification of



the charges; and a toll-free telephone number that Line Subscribers
may call to make inquiries concerning the billing; and
g Any corrective or disciplinary action taken, if any, by the
Defendants, with respect to such Vendor and the results of those
actions, including but not limited to, termination.
2. All policies and procedures of Defendants concerning consumer inquiries
and refunds with respect to Vendors of Telephone-Billed Goods or
Services that are to be billed as Recurring Charges. The report shall also
describe in detail whether Defendants have established any such policies
and procedures, what the policies and procedures are, and whether such
policies and procedures have been implemented, applied, and followed,
and for what time period. The report shall also describe in detail the
average length of time from when the consumer requests a refund to when
a refund is authorized and the Defendants have taken final action to
provide a refund,
3. All fraud prevention and detection programs in place relating to
Telephone-Billed Goods or Services that are to be billed as Recurring
Charges. The report shall also describe in detail what the programs are,
whether they have been implemented and followed, and for what time
period they have been in place.
Provided further, the Defendants, and their successors and assigns, shall produce an initial report
that shall be written and produced no later than ten months after the entry date of the Order. It
shall be signed by the officers of the Defendants who sign this Order. The report shall cover the
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seven month period commencing with the date of entry of this Order. Thereafter, the
Defendants, and their successors and assigns, shall write and produce a report for each of two
consecutive twelve-month periods. Each of these reports shall also be signed by the officers of
the Defendants who sign this Order. The first of these twelve-month reporting periods shall
commence on the first day of the eighth full calendar month after the entry date of the Order.
Each of the reports shall be produced three months after the reporting period ends. Each of the
repdrts As.hall be delivered to the Federal Trade Commission at the address set forth in Section
XVII below and to the firm of certified public accountants hired pursuant to provisions A and B
of this Section. Each of the reports shall be delivered three months and one week after the
reporting period ends. If the reports are incomplete or not produced on time, Defendants shall
retain a firm of certified public accountants to collect, classify, summarize and communicate the
missing information or data. The firm of certified public accountants shall supply the missing
information or data in a report to be written and produced within thirty days of the firm being
retained. These reports will be in addition to the reports required pursuant to Section B below.
The firm of certified public accountants shall deliver copies of the reports to the Federal Trade
Commission at the address in Section XVII below, and to the Defendants within forty days of
being retained. Staff of the Federal Trade Commission shall have the right to prior approval of
the firm of certified public accountants. Defendants shall not engage a firm of certified public
accountants that has not been approved by staff of the Federal Trade Commissiion. Approval of a
firm of certified public accountants for one reporting period does not mean that the firm is
approved for every reporting period. Defendants, and their successors and assigns, shall pay all
fees and costs charged by any firm of certified public accountants engaged to perform the

services set forth in this paragraph. Defendants, and their successors and assigns, shall grant full
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and complete access to any documents or information sought by the firm of certified public
accountants.

B. Retain a firm of certified public accountants to attest, in accordance with
attestation standards established by the American Institute of Certified Public Accountants, to the
accuracy of the reports created and produced by Defendants and their successors and assigns.
The firm éf certified public accountants shall write and produce a complete analysis, including,
but hot lifnited to, an explanation of all procedures the firm followed and all methods the firm
used, the firm’s findings and conclusions. Each written analysis shall be produced to the
Defendants, their successors and assigns, and to the Federal Trade Commission at the address set
forth in Section XVII below within 30 days of receiving a report from the Defendants and their
successors and assigns. Staff of the Federal Trade Commission, however, shall have the right to
prior approval of the firm of certified public accountants. Defendants shall not engage a firm of
certified public'accountants that has not been approved by staff of the Federal Trade
Commission. Approval of a firm of certified public accountants for one reporfing period does
not mean that the firm is approved for every reporting period. Defendants, and their successors
and assigns, shall pay all fees and costs charged by any firm of certified public accountants
engaged to perform the services set forth in this paragraph. Defendants, and their successors and
assigns, shall grant full and complete access to any documents or information sought by the firm

of certified public accountants for purposes of preparation of the report described herein.

V. PROHIBITED BILLING PRACTICES

IT IS FURTHER ORDERED that Defendants are permanently restrained and enjoined
from failing to implement the following billing practices within six months of entry of this Order
by the Court:
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For all Telephone-Billed Goods or Services, Defendants shall, within the LEC-imposed
1irﬁitations to display billing data, submit data to LECs which enables them to prepare a bill that
clearly and conspicuously discloses:

1. For each Telephone-Billed Good or Service, an accurate description of the
type of good or service for which payment is being requested and the amount of the
cﬁarge; and

2. The toll-free telephone number where the Line Subscriber can readily
obtain resolution of complaints and removal of any unauthorized charge from a LEC bill.

V. PROHIBITED BUSINESS PRACTICES

IT IS FURTHER ORDERED that Defendants are hereby permanently restrained and
enjoined from submitting a billing record for a Telephone-Billed Good or Service to any LEC for
inclusion on a Line Subscriber’s LEC bill, or from billing or causing to be billed, or from
collecting or attempting to collect payment, directly or ihdirectly, on behalf of any Vendor that
offers Telephone-Billed Goods or Services for sale to consumers after the entfy date of this
Order, where the Defendants knew or should have known that the Vendor:

1. Does not obtain express authorization for such Telephone-Billed Goods or
Services from the Line Subscriber;

2. Does not disclose clearly and conspicuously to the Line Subscriber before such
Line Subscriber authorizes charges for the Vendor’s goods or services, the following
information:

a. The total cost of the goods or services offered;

b. The number and amount of any payments to be made for the purchase;
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c. That charges for the goods or services will be billed to the Line
Subscriber’s telephone bill, if such is the case;
d. Any matenial term, condition, or limitation of the transaction or on the use
of the offered good or service;
€. The Vendor’s refund policy, if any, or if none, the fact that refunds will
not be granted; and
f. The means, if any, by which the purchase may be canceled.
3. Obtains authorizing signatures: (a) solely by using a consumer’s entry in a
Sweepstakes Box; or (b) from the form or document used or intended to be used by consumers to
enter sweepstakes, contests, prize promotions or drawings of any description.

VII. SALE OR LEASE OF SOFTWARE OR PROCESSING SERVICES

IT IS FURTHER ORDERED that, for purposes of this Order, Defendants shall not be
deemed to have billed or caused to be billed, directly or indirectly, a charge for a Telephone-
Billed Good or Service, or for any other good or service, where Defendants, ﬁursuant to a valid,
arms-length transaction, solely provides software or back-office data processing and data
management services for LEC billing records.

VIII. NO AUTHORIZATION FROM TELEPHONE NUMBER

IT IS FURTHER ORDERED that Defendants are hereby permanently restrained and
enjoined from submitting a billing record to any LEC, or billing or causing to be billed,
collecting or attempting to collect payment, directly or indirectly, on behalf of a Vendor, for a
Telephone-Billed Good or Service, where the Defendants knew or should have known that the
Vendor’s sole basis for asserting that the Line Subscriber has authorized the purchase of such

good or service is the Vendor’s possession of the Line Subscriber’s telephone number, whether

14



obtained through Automatic Number Identification (“ANI") or through any other means, after
the entry date of this Order.
IX. SWEEPSTAKES AND PRIZE PROMOTIONS

IT IS FURTHER ORDERED that Defendants are hereby permanently restrained and
enjoined from submitting a billing record to a LEC for any good or service that the Defendants
knew orrshould have known was sold to the consumer after the entry date of the Order: (a)
solély by using a Sweepstakes Box; or (b) by a written entry form from the consumer unless the
material terms and conditions of the sale of the good or service were clearly and conspicuously
disclosed to the consumer separate from the entry form.

X. COMPLIANCE WITH FTC PAY-PER-CALL RULE

IT IS FURTHER ORDERED that the Defendants are permanently restrained and
enjoined from failing to comply with the Pay-Per-Call Rule, including, but not limited to, the
billing dispute and resolution procedures.

XI. CONSUMER NOTICE:
TELEPHONE-BILLED GOODS OR SERVICES

IT IS FURTHER ORDERED that Defendants shall, not later than ninety (90) days
from the date of entry of this Order, for Line Subscribers regarding whom Defendants submit a
billing record to a LEC for inclusion on the Line Subscriber’s bill for Telephone-Billed Goods or
Services, or bills or causes to be billed fora Telephone-Billed Good or Service, cause a notice to
be sent to each such Line Subscriber with the wording set forth in Appendix B attached hereto.
Provided, however, if a LEC limits the number of characters the Defendants can cause to be
displayed on the telephone bill to the point where the notice in Appendix B is barred by the LEC,

then Defendants may use the wording in
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Appendix C. The appearance and typographical criteria for the notices shall be agreed upon by
counsel for the parties.

Defendants shall cause notices to be sent in the following manner:

1. By arranging for and submitting such information to the LEC necessary to cause
the notice set forth in Appendix B to be inserted into the envelope along with the telephone bill
rendered By the LEC to which the billing record for the Telephone-Billed Good or Service was
subﬁlittéd; or

2. If a LEC does not offer a separate page to be inserted along with the telephone
bill, or if the number of Line Subscribers for a LEC whose bills would otherwise be inserted with
the notice set forth in Appendix B is less than 99, or the Defendants reasonably conclude that the
LEC cannot in a timely manner cause such notice to be inserted within the 90 day notice
requirement set forth in this paragraph, notwithstanding Defendants providing such information
to the LEC in a timely manner, then

Defendants shall take necessary steps to cause such notice to be provided by:

a. Mailing such notice to Line Subscribers by first class mail; or
b. Arranging for and submitting such information to the LEC necessary to
cause such notice to be displayed on the telephone bill rendered by the LEC to which the
billing record for the Telephone-Billed Good or Service was submitted, within the
parameters set by each LEC.
If notice is provided pursuant to paragraph (1) or 2(a) above, Defendants shall take necessary
steps to provide such notice once. Ifnotice is provided pursuant to paragraph 2(b) above,
Defendant shall take necessary steps to provide such notice to those Line Subscribers during two
(2) separate monthly billing cycles.
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FURTHER, for LECs that do not offer the notice in the manner set forth in paragraph (1)
above, or when Defendants reasonably conclude that the LEC cannot accomplish the timely
sending of such notice to Line Subscribers, Defendants shall so notify the Commission by
submitting a declaration.

If the notices to Line Subscribers are not sent within 90 days from the date of the Order,
the refun(i provisions in this Order for the Line Subscribers who have not been sent notice will
be eﬁcteﬁded. The extension will be measured by the time period from the date of entry of this
Order until the actual sending of notices pursuant to this Section.

XII. CONSUMER REFUNDS:
TELEPHONE-BILLED GOODS OR SERVICES

IT IS FURTHER ORDERED that the Defendants are permanently restrained and
enjoined frorﬁ failing to provide refunds or credits in accordance with the following terms:

1. Any Line Subscriber who, during the period commencing on the entry date of this
Order until six (6) months after the entry date of this Order, receives a LEC bill that includes a
charge for a Telephone-Billed Good or Service submitted by Defendants that the Line Subscriber
did not expressly authorize, the Line Subscriber may request a refund or credit for such a charge
by: (a) calling the toll-free number for ESBI, on the Line Subscriber’s LEC bill, (b) writing ESBI
at P.O. Box 29206, San Antonio, TX 78229-0206; or (c) sending an email to ESBI via

www.billview.com. A Line Subscriber need not use any particular claim form, wording, or

language to make a request for a refund. A Line Subscriber shall have seven (7) months frbm
"~ the entry date of this Order to request a refund, and Defendants shall submit, within two (2)
months, refunds or credits issued pursuant to this Section to the LEC to which Defendants

submitted the original charge.
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2. Upon receiving a request for a refund or credit for a Recurring Charge pursuant to
paragraph (1) above, Defendants shall comply with one of the following two procedures:

a. Defendants shall conduct a thorough search of their records to verify the
number of months of Recurring Charges, and any other associated or related charges
submitted by Defendants, which the Line Subscriber requests be refunded. Upon
véﬁfying the number and amount of Recurring Charges submitted, if any, Defendants
sﬂall unconditionally submit credits or refunds to the LECs as requested by the Line
Subscriber for all verified Recurring Charges for Telephone-Billed Goods or Services,
and any other associated or related charges, for up to a total of four (4) months of
Recurring Charges; or

b. In the event that Defendants verify that the requesting Line Subscriber
received Recurring Charges, but cannot determine, because records are missing,
damaged, or otherwise unavailable for the applicable time period, the number of
Recurring Charges, Defendants shall unconditionally submit credits to :the LEC for all
charges that the Line Subscriber questions or contests up to a total of four (4) months of
Recurring Charges, and any other associated or related charges;

c. Line Subscribers who have been denied credits or refunds in whole or in
part by the Defendants pursuant to paragraphs (a) or (b) above, or who are seeking
refunds for greater than four (4) months of Recurring Charges for Telephone-Billed
Goods or Services, and any other associated or related charges, can submit copies of
their disputed telephone bills to ESBI by mail at P.O. Box 29206, San Antonio, TX
78229-0206. Line Subscribers have nine (9) months from the entry date of the Order to
submit copies of their telephone bills pursuant to this paragraph. Upon receiving copies
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of the telephone bills containing such charges, Defendants shall unconditionally submit
credits to the LECs for up to a total of twelve (12) months of Recurring Charges for
Telephone-Billed Goods or Services that were submitted by Defendants to a LEC.

3. Upon receiving a request for a refund or credit pursuant to paragraph (1) above
for a charge for a Telephone-Billed Good or Service that is not a Recurring Charge, Defendants
shall, at Defendants’ discretion, either:

a. Submit the credit or refund requested by the Line Subscriber to the LEGC;
or
b. Conduct a reasonable investigation regarding the authorization for the
charge. Upon concluding the investigation, Defendants shall either:
(1) Submit the credit or refund requested by the Line Subscriber; or
(2)  Provide the Line Subscriber with written notice that the Line
Subscriber’s request for a refund or credit has been denied, the basis for the
denial, and a preprinted form declaration for Line Subscribers tﬁat wish to contest
the denial.
If any Line Subscriber contests Defendants’ denial of a refund, the Line Subscriber must sign
and return the written declaration attesting that the charge was unauthorized to ESBI by mail at
P.O. Box 29206, San Antonio, TX 78229-0206. Upon receiving any such written declaration,
Defendants shall submit credit(s) to the LEC to which the non-Recurring Charge was submitted
by Defendants. Provided, however, that if the Line Subscriber agrees that the charge was
authorized or agrees to withdraw the dispute, Defendants need not comply with the requirements

of this paragraph.

19



4. For each Line Subscriber who inquires about a refund, or requests a refund,
pursuant to this Order, Defendants shall promptly and clearly inform the Line Subscriber of all
the procedures to follow to obtain a refund under the terms of this Order. The Defendants shall
inform the Line Subscriber as to who is eligible for refunds or credits, where and how to request
refunds or credits, the deadlines for filing claims for refunds or credits, the various amounts of
credits or refunds available under the Order, the procedures to follow if the Line Subscriber
dlspufes the amount of refund or credit to be provided by the Defendants or seeks a refund
greater than four (4) months of charges, the timing and method as to how refunds or credits will
be provided, and any other information material to claiming or receiving a refund or credit.

5. For each Line Subscriber who requests a refund, Defendants shall promptly notify
the Line Subscrlber of the amount of credit or refund to be provided, if any.

6. The terms and conditions of Section XII are in addition to, and not in lieu of, the
requirements of the Pay-Per-Call Rule.

XIIl. COLLECTION OF OLD CHARGES

IT IS FURTHER ORDERED that, as of the entry date of this Order, Defendants are
permanently restrained and enjoined from submitting billing records to a LEC, billing or causing
to be billed, or collecting or attempting to collect payment, directly or indirectly through third-
party debt collectors or other entities, on behalf of a Vendor, for Pay-Per-Call Services billed on
Defendants’ portion of the LEC bill if the Line Subscriber, at any time before the entry date of
this Order, notified Defendants of a billing error as defined in the Pay-Per-Call Rule with respect
to those services or charges, unless the Defendants have complied with the billing and dispute

provisions of the Pay-Per-Call Rule.
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X1V. PERFORMANCE SECURITY

IT IS FURTHER ORDERED that Defendants shall obtain and maintain a performance
bond or a letter of credit in the principal amount of five hundred thousand dollars ($500,000),
from an FDIC-insured bank or an insurance company with an A. M. Best rating of at least “A,”
payable solely to the Federal Trade Commission, which shall be used as security for Defendants’
obliga_tiovns_‘ under this paragraph and shall remain in full force and effect for nine (9) months
from the éntry date of this Order. The bond or letter of credit shall be effective as of the entry
date of this Order. Defendants shall provide a certified copy of the bond or letter of credit to the
FTC within ten (10) business days of entry date of this Order. If Defendants have not fully
complied with this Order, Plaintiff shall have the right to petition the Court to request that funds
necessary to provide consumer refunds or credits be paid directly to Plaintiff through redemption
of the bond or letter of credit, in addition to whatever other legal remedies are available to
Plaintiff.

XV. BILLING LIST CONFIDENTIALITY

IT IS FURTHER ORDERED that Defendants are hereby permanently restrained and
enjoined from selling or renting the name, address, telephone number, credit card number, bank
account number, e-mail address or other identifying information of any Line Subscriber obtained
in connection with Defendants’ submission of billing records to a LEC for any Telephone-Billed
Good or Service at any time prior to entry of the Order. Provided, however, that Defendants may

disclose such identifying information to a law enforcement or regulatory agency upon request or

as required by any law, regulation or court order, or may disclose such identifying information to.

any third-party solely for the purpose of compiling a “do not bill” list or for any similar purpose,

provided that such information is not rented or sold by the Defendants.
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XVL. MAINTENANCE OF BUSINESS RECORDS

IT IS FURTHER ORDERED that, for a period of three (3) years from the entry date of
this Order, for any business that Defendants, or their representatives, now or in the future,
directly or indirectly manage, control, or have a majority ownership interest in, that is engaged in
LEC Billing, Defendants, and their representatives are hereby restrained and enjoined from
failing tQ c_:reate, and from failing to retain for a period of two (2) years following the date of
such creétion, unless otherwise specified, the following business records related to Telephone-
Billed Goods or Services:

1. Books, records and accounts that, in commercially reasonable detail, accurately
and fairly reflect the cost of goods or services sold, annual and quarterly gross revenues
generated, and the disbursement of such revenues;

2. Records accurately reflecting the name, address and home telephone number of
each person employed in any capacity by such business, including as an independent contractor;
that person’s job title or position, the date upon which the person commenced \;vork, and, if
applicable, the date and reason for the person’s termination, at all times while any such person is
employed by Defendants, or their representatives, and for a period of at least three (3) years
thereafter;

3. Records containing the telephone numbers, quantity of all goods or services
purchased or billed, and a description of all such goods or services, for all Line Subscribers,
including, but not limited to, all electronic billing data regarding billing records for Telephone-
Billed Goods or Services submitted by Defendants, or their representatives to a LEC;

4, Records of every consumer inquiry, complaint, or refund request received by
Defendants, or their representatives, whether directly, or indirectly through a third party, which
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records shall be organized and maintained so that all records relating to a particular Line
Subscriber are retrievable by the Line Subscriber’s telephone number, including, but not limited
to:
a. The Line Subscriber’s telephone number and the dollar amount paid or
allegedly owed by the Line Subscriber;
| b. A dated copy of the written complaint, inquiry or refund request, if any,
| and records reflecting the date and content of any complaint, inquiry or refund request
made;
c. If provided by the consumer, the basis of the complaint, including the
name of any salesperson complained égainst, and the nature and result of any

investigation conducted by Defendants, or their representatives, concerning the

complaint;

d. Each response by Defendants, or their representatives and the date of the
response;

e. Any final resolution by Defendants, or their representatives, and the date

of the resolution; and
f. In the event of a denial of a refund request by Defendants, or their
representatives, the reason for the denial;

5. Records of the name, address, and telephone number of any Vendor for which the
Defendants or their representatives submit billing records for Telephone-Billed Goods or
Services to LECs for inclusion on LEC bills;

6. For each Vendor for which the Defendants, or their representatives, submit billing
records for Telephone-Billed Goods or Services to LECs for inclusion on LEC bills, a copy or
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recording, organized and maintained so that all materials relating to the Vendor may be retrieved
by the name of the entity and the dates of their use, of each materially different:
a. Print, television, radio, video or Internet advertisement or other item of

promotional material;

b. Sales script;
c. Verification script;
d. Ttem of sales training material;
e. Consumer response script; and
f. Ttem of consumer response training material;
7. Records for each Vendor for which the Defendants, or their representatives,

submit billing records for Telephone-Billed Goods or Services to LECs for inclusion on LEC
bills, organized and maintained by Vendor name and each separate Vendor good or service, that
show:
a. The total dollar amount of billing records submitted to tfle LECs on behalf
of the Vendor by Defendants, or their representatives, both in the aggregate and on a

monthly basis;

b. The total number of written complaints and refund requests relating to the
Vendor received by Defendants, or their representatives directly or through third parties,

both in the aggregate and on a monthly basis;

c. The total revenues received for providing customer service to consumers
on behalf of the Vendor;
d. The total number of telephone calls relating to the Vendor to all toll-free

telephone numbers for Defendants, or their representatives, that appear on Line
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Subscribers’ LEC bills, whether inquiries, referrals, complaints or refund requests both in

the aggregate and on a monthly basis;

e. The total dollar amount of credits for Line Subscribers received from the
Vendor for submission to the LECs, both in the aggregate and on a monthly basis;
f. The total dollar amount of all LEC credits or adjustments for the Vendor,

both in the aggregate and on a monthly basis; and

AR T T

g. The total number of oral and written complaints regarding unauthorized
charges for Telephone-Billed Goods or Services received by Defendants, or their :
representatives, both in the aggregate and on a monthly basis;

8. Records showing the name and address of each entity to whom Defendants solely
provided software or back-office data processing and data management services for LEC billing
records, whether by sale, lease, contract or other such arrangement pursuant to Section VII of
this Order. |

XVIL. COMPLIANCE REPORTING BY DEFENDANTS

IT IS FURTHER ORDERED that, in order that compliance with the provisions of this
Order may be monitored:

1. Six months after the entry date of this Order, the Defendants shall provide a
written report to the FTC, sworn to under penalty of perjury, setting forth in detail the manner
and form in which Defendants have complied and are complying with this Order. The report
shall include but not be limited to:

a. The then-current business address and telephone number of the

Defendants’ chief executive officer; and for each employer of the Defendants’ chief
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