






























Finally, banning trade or fictitious names, regardless of whether there has been any
showing of deception, may deprive consumers of valuable information, increase consumer search
costs, and lessen competition. 62 In other contexts, the FTC has found that restrictions on the
use of non-deceptive trade names hinder the growth and development of firms and make it
difficult for them to advertise multiple outlets. 63 In some professional fields trade names can
be essential to the establishment of large group practices that can offer lower prices. Trade
names can be chosen that are easy to remember and, in addition, convey useful information,
such as the location or other characteristics of a business. Over time, trade names can come to
be associated with a certain level of quality, service and price, thus aiding consumers' search
and promoting competition.

Two kinds of trade names are already commonly permitted in the law. The long-standing
pattern of retaining the names of former partners in the "institutional" name of a practice is
widely condoned. And rules now usually permit calling a practice a "clinic," if it is a low-price
provider of routine services. 64 In each case, the words used, even though not the name of any
particular lawyer who would provide services, convey information about the practice that
consumers may find valuable, in a way that is memorable and thus effective as a marketing tool.
Other words could serve the same informative function without being deceptive or misleading.
Restrictions on trade names are often intended to ensure identification and accountability of
individual practitioners. But this goal may be achieved by other means, without losing the
competitive benefits of trade names.

VI. Conclusion

Truthful, non-deceptive advertising promotes competition and consumer choice. This is
as true of advertising for professional services as it is of advertising for other services and
products. Determining what is non-deceptive depends on context, of course, and requires an
assessment of consumers' experience and expectations. To the extent that consumers are
unfamiliar with what lawyers can actually do for them, it may be necessary to pay particular
attention to ways that lawyers' advertising might mislead. But it should not be assumed that
consumers cannot understand advertising messages or resist the blandishments of advertising
artistry. Some rules addressed to particular risks of misrepresentation seem too broad and risk
preventing communication of truthful, nondeceptive information. Much of the current debate
about legal advertising displays a concern that advertising lacking "dignity" will diminish public

62 Iowa Rules, EC 2-13 (use of trade or assumed name "could mislead" about the lawyer's identity,
responsibility, or status); but see Florida Rules, Rule 4-7 .7(b) (non-deceptive trade name permitted as long as lawyer
actually practices under the trade name).

63 Federal Trade Commission, Ophthalmic Practices Rule, Statement of Basis and Purpose, 54 Fed. Reg. 10285,
10289 (March 13, 1989).

64 See. ~, Iowa Rules, DR 2-101(G) ("clinic" must limit its practice to the specific legal services for which
fixed fees may be advertised).

15



respect for the legal profession and, in turn, for the courts and the institutions of justice. We do
not doubt the importance of maintaining public respect for the integrity of the judicial system.
But broad rules to enforce criteria of "dignity" may prevent the conununication of useful,
nondeceptive information and thus inhibit competition and consumer choice. Strict rules to
enforce "dignity" may not give consumers enough credit, for consumers apparently respond
more positively to advertising that would be considered ·'dignified." And consumers appear to
be less offended by certain supposedly undignified methods than professionals themselves are.
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