


























B. Regulation of style and content of media advertising

Constraints on the style and content of broadcast advertisements could discourage
competition in the legal profession. Such restraints have been defended as intended to ensure that
advertising is limited to what is "useful," "factual," and" informational," presented in a manner
that is "nonsensational. "53 But such restraints can prohibit communications that are not
deceptive, misleading, or unfair, and that are likely to be "useful" to consumers by helping them
identify suitable providers. Both the style and the content of a provider's advertisement may help
consumers decide whether the provider is suitable for their needs. The constraints would prevent
the use of common methods that advertising firms have used for generations to make their
messages memorable. These methods are unlikely to hoodwink unsuspecting consumers, because
consumers are thoroughly familiar with them. Whether a slogan, musical tag, or illustration is
misleading, deceptive, or unfair to consumers would depend on what it says and how it is
understood, not on whether it is catchy and effectiveY

The apparent intent and effect of the most severe rules is to limit radio and television
advertising to nondramatic narration by a single voice of specified facts about a practice's
identity and location. 55 Visual material is banned or sharply limited, and even background
music is sometimes forbidden or regulated. These severe restraints on media advertising have
been supported by claims56 that "unique" characteristics of TV and radio, including
"pervasiveness," purported "ease" of abuse through them, and audience "passiveness," make
them "especially subject to regulation in the public interest". Such restraints are designed to
prohibit "suspense," "exaggerations," "situations calling for legal services," and "scenes

53 See Mississippi Bar Petition, supra n. 28.

54 The Commission has issued orders against rules that restricted infonnation to "tombstone" details about
identity and office hours and locations, Wyoming Bd. Of Podiatry, 107 F.T.C. 19 (1986); Texas Bd. of
Chiropractic Examiners, supra n. 2; that required advertising to "contribute to the esteem of the profession" or be
in good taste, Connecticut Chiropractic Ass'n, supra n. 2; cf. Nat'l Soc. of Professional Engineers, supra n. 16;
California Dental Ass'n, supra n. 2 (complaint); and that prohibited advertising likely to appeal to emotions,
American Psychological Ass'n, supra n. 2. In these actions, the Commission's concern has not been whether
particular advertisements were dignified, but that efforts to maintain dignity, without regard to truthfulness or
deception, may restrict competition. Whether or not an advertisement is dignified, or whether greater dignity would
promote a social value or interest other than competition and the welfare of consumers, would not nonnally be
considered relevant to any issue in an enforcement action under Section 5 of the Federal Trade Commission Act.

55 Iowa Rules, DR 2-101(B)(5) (single voice, not melodramatic, with visual content limited to same items as
print; voice must not be that of the lawyer); Florida Rules, Rule 4-7.2(b), (e), (f) (single voice, no background
sound except instrumental music; illustrations allowed if "verifiable"; no dramatizations; voice may be that of the
lawyer or employee, but must not be a recognizable celebrity).

56 Mississippi Bar Petition, supra n. 28.
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creating consumer problems through characterization and dialogue ending with the lawyer
solving the problem. "57

These restrictions effectively prohibit dramatizations. But dialogue and demonstration
may be effective ways to explain the law, particularly to consumers who do not already know
how legal terminology corresponds to their experiences and problems. Dramatizations or
illustrations that some consumers - and professionals - view as tacky or offensive, but are not
deceptive, may not offend other consumers at all, and those who do find them objectionable may
register their distaste by refusing to patronize the offenders. The comment to the recent
Mississippi proposal describes one ideal of "dignified" advertising, namely lawyers speaking to
the audience personally to explain consumers' legal rights and the lawyers' services, background,
and experience. 58 Survey research suggests that such advertisements are viewed most positively
by consumers as well as by lawyers. 59

Some other proposals that would also make advertising more difficult could restrict
communication of truthful, non-deceptive information. Requiring advertisements to list each
particular location where services will be provided will increase costs and may make cooperative
advertising arrangements difficult or infeasible. 60 The concern is evidently that consumers
might be misled if the office or firm that provides services is not the one identified in the
advertising. But if the advertisement leaves room for uncertainty about the identity and location
of the particular attorney, that uncertainty would probably be cleared up when the consumer
called the attorney (or the advertised telephone number) to set up an appointment. In any event,
such problems could be dealt with by applying a general rule against deception, without
burdensome disclosure obligations. Requiring that only certain phrases be used in describing the
kinds of cases a lawyer takes, and preventing the use of other terms regardless of whether they
are deceptive, may deprive consumers of particularly important information they need in
choosing a lawyer. 61 Consumers may understand their problems by rubrics that do not appear
on lists of approved labels.

57 Id.

5R Rules are designed "to encourage a focus on providing useful information to the public about legal rights and
needs and the availability and terms of legal services." Mississippi State Bar Petition, supra n. 28.

59 Some proposals would require on-screen or on-microphone appearances by the lawyers, which could
discourage many professionals from using broadcast advenising. The limitation could reward the telegenic, for
others could not hire on-the-air professionals to help them put their message out. It is curious that other rules, such
as Iowa's, prohibit such personal appearances. The effect of requiring personal panicipation may be to prevent the
use of advenising materials that are produced professionally and sold to lawyers in many different jurisdictions.
Rather than prevent deception, the result could be to prevent effective advenising by requiring more expensive
individually-tailored productions.

60 Florida Rules, Rule 4-7.2(1).

61 Iowa Rules, DR 2-105.
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Finally, banning trade or fictitious names, regardless of whether there has been any
showing of deception, may deprive consumers of valuable information, increase consumer search
costs, and lessen competition. 62 In other contexts, the FTC has found that restrictions on the
use of non-deceptive trade names hinder the growth and development of firms and make it
difficult for them to advertise multiple outlets. 63 In some professional fields trade names can
be essential to the establishment of large group practices that can offer lower prices. Trade
names can be chosen that are easy to remember and, in addition, convey useful information,
such as the location or other characteristics of a business. Over time, trade names can come to
be associated with a certain level of quality, service and price, thus aiding consumers' search
and promoting competition.

Two kinds of trade names are already commonly permitted in the law. The long-standing
pattern of retaining the names of former partners in the "institutional" name of a practice is
widely condoned. And rules now usually permit calling a practice a "clinic," if it is a low-price
provider of routine services. 64 In each case, the words used, even though not the name of any
particular lawyer who would provide services, convey information about the practice that
consumers may find valuable, in a way that is memorable and thus effective as a marketing tool.
Other words could serve the same informative function without being deceptive or misleading.
Restrictions on trade names are often intended to ensure identification and accountability of
individual practitioners. But this goal may be achieved by other means, without losing the
competitive benefits of trade names.

VI. Conclusion

Truthful, non-deceptive advertising promotes competition and consumer choice. This is
as true of advertising for professional services as it is of advertising for other services and
products. Determining what is non-deceptive depends on context, of course, and requires an
assessment of consumers' experience and expectations. To the extent that consumers are
unfamiliar with what lawyers can actually do for them, it may be necessary to pay particular
attention to ways that lawyers' advertising might mislead. But it should not be assumed that
consumers cannot understand advertising messages or resist the blandishments of advertising
artistry. Some rules addressed to particular risks of misrepresentation seem too broad and risk
preventing communication of truthful, nondeceptive information. Much of the current debate
about legal advertising displays a concern that advertising lacking "dignity" will diminish public

62 Iowa Rules, EC 2-13 (use of trade or assumed name "could mislead" about the lawyer's identity,
responsibility, or status); but see Florida Rules, Rule 4-7 .7(b) (non-deceptive trade name permitted as long as lawyer
actually practices under the trade name).

63 Federal Trade Commission, Ophthalmic Practices Rule, Statement of Basis and Purpose, 54 Fed. Reg. 10285,
10289 (March 13, 1989).

64 See. ~, Iowa Rules, DR 2-101(G) ("clinic" must limit its practice to the specific legal services for which
fixed fees may be advertised).
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respect for the legal profession and, in turn, for the courts and the institutions of justice. We do
not doubt the importance of maintaining public respect for the integrity of the judicial system.
But broad rules to enforce criteria of "dignity" may prevent the conununication of useful,
nondeceptive information and thus inhibit competition and consumer choice. Strict rules to
enforce "dignity" may not give consumers enough credit, for consumers apparently respond
more positively to advertising that would be considered ·'dignified." And consumers appear to
be less offended by certain supposedly undignified methods than professionals themselves are.
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