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A. Representations of Quality and Self-Laudation: Rule 16-701
B. ( 4) and (10)

Qn their face, these proposed rules would apparently ban all
assertions relating to the quality of services offered other than
those expressly permitted by other, narrower rule provisions .10

Many instances of ordinary, non-deceptive, and useful advertising
could thereby be prohibited. Notably, most advertisements are
self-laudatory to some extent, explicitly or implicitly. And even
subjective, self-laudatory assertions of the quality of services
offered, though understood by consumers as "puffery" in some part,
can also convey information of some value -- if only that the firm
believes that, for example, courtesy and attentiveness are
particularly important aspects of the delivery of legal services
to the public. A ban of this nature may also harm consumers by
affecting the incentives that shape lawyers' conduct of their
practices. Without the ability to call attention to subjective
features as desirable aspects of his or her practice, the incentive
to provide them is likely to be reduced.

We recognize that these rules may actually be intended to
prohibit only a limited class of overreaching and potentially
misleading claims on which consumers could be expected to place
serious reliance, such as claims concerning an attorney's ability
to secure relief for clients or other indicia of the relative
quality of a lawyer'S work product. ll If so, the Court might wish
to rely instead on a prohibition of quality claims whose content
would suggest that they are supported by nbjective substantiation,
when in fact they are not. Thus, the Court might consider deleting
Rules 16-701 B.(4) and (10) entirely and recasting Rule 16-701
B.(9) 's substantiation provision (as discussed below) to secure
this objective. This approach could alleviate the chilling of
potentially useful communications that the present language may
entail.

10 See,~, Rule 16-701 A.(3) through (5), and Rule 16-702
D generally. We assume that these specific enumerations of
permissible quality-related claims take precedence, as a matter of
rule interpretation, over the broad prohibitions found in Rule 16­
701 B. I f so, a firm could advertise, for example, that it
accepted credit card payment and offered fixed fees for specific
services (as long as it included the seemingly redundant disclosure
that the fees were for those specific services); but it is not
clear that the firm could characterize the credit-card option as
"convenient," or the fees as "low" or otherwise advantageous
without running afoul of the 16-701 B prohibitions.

11 This intent also seems apparent in, for example, Rule 16­
701 A. ( 3) and (4).
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B. Claims that Cannot be Factually Substantiated: Rule 16-701
B. (9)

The proposed rules would also preclude advertising claims that
"cannot be factually substantiated." As suggested above, however,
some claims, such as that the firm provides "friendly," "diligent,"
"prompt," or "convenient" service, while probably not susceptible
to objective substantiation, may nonetheless communicate useful
information, indicating qualities that the firm seeks to emphasize
in its practice. In this regard, the Court may wish to distinguish
between those claims that imply, by their content, the existence
of objective substantiation, and those that do not. Only the
former should be subjected to the requirement that the advertiser
actually possess the implied substantiation, or refrain from making
the claim.

Solicitation in Personal Injury Cases: Rule 16-701 C.(3)

The proposed rule would prohibit all solicitations (written,
telephonic, or in-person) directed to an injured person or a
relative of an injured person when that solicitation relates to an
action for personal injury or wrongful death. Direct solicitation
by lawyers, like advertising, can be a useful source of information
about a consumer's legal rights and remedies, and also can provide
information about the terms and availability of legal services.
On the other hand, as the Supreme Court reasoned in Ohralik v. Ohio
State Bar Association, 436 U.S. 447 \1978), in-person solicitation
in particular may disserve the individual's and society's interest
in informed and reliable decisionmaking where it discourages
persons needing counsel from engaging in a critical and unhurried
comparison of available legal services. 1.Q..:.. at 457. The potential
for overreaching is significant when a lawyer, "a professional
trained in the art of persuasion," personally solicits a
prospective client who may be physically or emotionally overwhelmed
by the circumstances giving rise to the need for legal services.
~ at 465.

At least one jurisdiction has adopted a rule more narrowly
tailored to address the concerns expressed in Ohralik than the rUle
proposed here. 12 Nevertheless, a broad ban on at least in-person

12 The District of Columbia's Rules of Professional Conduct
permit uninvited in-person solicitation so long as: (1) the
solicitation does not involve false or misleading statements or
claims; (2) the solicitation does not involve the use of undue
influence; and (3) the potential client's apparent physical or
mental condition would not prevent him or her from exercising
"reasonable, considered judgment" when selecting a lawyer. Rule
7.l(b), Rules of Professional Conduct, District of Columbia Court
of Appeals, adopted March 1, 1990 (effective January 1, 1991).
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solicitation of personal injury victims might be justified if a
narrower restriction of this sort would be ineffective -- because,
for example, direct solicitation "is not visible or otherwise open
to public scrutiny" and, as a result, may be "virtually immune to
effective oversight." ~ at 466. 13 As to written solicitations,
however, the concerns expressed by the Ohralik Court seem less
salient, since the communication may normally be considered at
leisure by its target. Thus, the Court may wish to evaluate the
sufficiency of a prohibition more narrowly targeted than that
presently proposed to address this problem.

Cautioning Consumers Against Exclusive Reliance on Advertising:
Rule 17-701 F.

. .
Another provision of the new rules would require attorneys who

advertise to caution consumers against exclusive reliance on
advertising. Proposed Rule 17-701 F. would require that all
advertisements contain the following disclaimer: "This is a paid
advertisement. The choice of a lawyer should not be based upon an
advertisement alone ... 14

Any disclosure obligation tends to increase advertising costs,
both because it may increase the length of the message and because
it may force advertisers to forego some other portion of the
message that would have been delivered had the space not been
occupied by the disclosure. Unnecessary disclosure requirements
can thus result in a decrease in useful information available to
consumers. Moreover, some disclosures may further discourage
advertising if consumers are thought likely to understand the
disclosure to reflect negatively on the advertiser, even when such
an inference is unjustified. Accordingly, it is important in
evaluating disclosure requirements to weigh such costs against any
benefits that can be clearly identified.

Conclusion

In short, we believe that some of the proposed rules under
consideration for regulating attorney advertising and solicitation
may not give sufficient weight to the value of informed consumer
cholce. We therefore suggest that you consider modifying the rules
to permit a wider range of truthful communications, and to narrow

13 We lack information concerning the prevalence within the
Court's jurisdiction of such abusive direct solicitation.

However, proposed Rule 16-701 F.(2) allows attorneys to
use print advertisements in the strictly limited business
card/legal directory format without the disclosure.
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their prohibitions to target only those representations that pose
a clear likelihood of consumer injury through material unfairness
or deception, or that otherwise violate significant public policy
objectives in a way that threatens to cause net injury to
consumers.

We appreciate this opportuni~y to provide our views. Please
feel free to contact me if you have any questions, or if we can
help in any other way.

~~_._---
~s B. ar=-·· >

Director
Dallas Regional Office


