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addition, the citizens of Massachusetts will not be better served
if this Regulation chills the dissemination of truthful
nondeceptive price advertisements. 15

So~z co~~~ntators o~ advertising law hav~ argued that rigid
enforcement of even the FTC's more ,general and flexible
guidelines may at times impair competition while generating
little or no consumer benerits. 16 , In light of the much greater
specificity of the Regulations, we believe a careful review of
their potential impact on vigorous price competition should
precede their adoption. If there is an opportunity for further
comment, we will attempt to provide a more detailed comparison
between the Regulations and the provisions of the FTC Act and
will address in greater depth the Regulations' likely impact on
conSUmers.

D. Impact on Interstate Advertising

A final question raised by the Regulations is their impact
on interstate advertising. In addition to defining unfair or
deceptive advertising practices, the RegUlations contain
remedial provisions specifying such matters as the size of the

15 See Zauderer v. Office of Disciplinary Counsel, 471 U.S.
626 (1985) (attorney advertising). In Zauderer, the'Supreme
Court wrote:

Were we to accept the State's argument in this case, we
would have littl~ basis for preventing the government
from suppressing other forms of truthful and
nondeceptive advertising simply to spare itself the
trouble of distinguishing such advertising from false
or deceptive advertising. The First Amendment
protections afforded commercial speech would mean
little indeed if such argument were allowed to prevail.
Our recent decisions involving commercial speech have
been grounded in the faith that the free flow of
commercial information is valuable enough to justify
imposing on would be regUlators the costs of
distinguishing the truthful from the false, the helpfUl
from the misleading, and the harmless from the harmful.

~. at 646.

16 See, e.g., Pitofsky, Beyond Nader: Consumer Protection
and the Regulation of Advertising, 90 Harv. L. Rev. 661, 687-689
(1977).
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print that must be used for disclosures in print advertising17
and wording of disclosures to be contained in catalogs. 18
Because it may be costly for a firm to tailor its national
advertising on the basis of distinct state requirements, the
provisions ultimataly adopted in Massachusetts may have the
practical effect of chilling the dissemination of adver~ising

that is permitted in other states and under federal law. We
believe that you may wish to examine carefully these likely
effects of the Regulations before adopting them.

E. Conely'sion

The staff of the Bureau of Consumer Protection share the
concern of the Massachusetts Attorney General that advertising be
truthful and substantiated. We hope that you will find these
comments helpful. We would be pleased to provide you with a more
detailed analysis of the provisions of the proposed Regulations
if requested.

Sincerely,

~~~-~#
william c. MacLe6d"'-~'~
Director

17

18

See Section 6.01 (2).

See Section 6.05 (10) (a) (1).
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