












































Some other features that would also make advertising more
difficult should be considered carefully. Requiring advertisements
to list each particular location where services will be provided
will increase costs and may make cooperative advertising
arrangements difficult or infeasible. The concern is evidently
that consumers might be misled if the office that provides services
is not the one identified in the advertising. But uncertainty
about particular locations would probably be cleared up the moment
the consumer called to set up an appointment. In any event, such
problems could be dealt with by applying a general rule against
deception, without the burdensome disclosure obligation that the
rule would impose. Requiring that only certain phrases be used in
describing the kinds of cases a lawyer takes, and preventing the
use of other terms regardless of whether they are deceptive, may
deprive consumers of particularly important information they need
in choosing a lawyer. Consumers may understand their problems by

rubrics that do not appear on the list of approved labels.

Finally, banning trade or fictitious names, regardless of
whether there has been any showing of deception, may deprive
consumers of valuable information, increase consumer search costs,
and lessen competition. In other contexts, the FTC has found that
restrictions on the use of non-deceptive trade names hinder the

growth and development of firms and make it difficult for them to
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advertise multiple outlets.*® In some professional fields trade
names can be essential to the establishment of large group
practices that can offer lower prices. Trade names can be chosen
that are easy to remember and, in addition, convey useful
information, such as the location or other characteristics of a
business. Over time, trade names can come to be associated with a
certain level of quality, service and price, thus aiding consumers’

search and promoting competition.

The proposed regulations would permit the use of two kinds of
trade names. The rules would condone the long-standing pattern in
the legal profession of retaining the names of former partners in
the "institutional" name of a practice. And they would permit
calling a practice a "clinic," if it was a low-price provider of
routine services.’® In each case, the words used, even though not
the name of any particular lawyer who would provide services,

convey information about the practice that consumers may find

3 oOphthalmic Practices Rule, Statement of Basis and Purpose,
54 Fed. Reg. 10285, 10289 (March 13, 1989).

% care should be taken that enforcement of this rule does not
lead to reductions in price competition. On the one hand,
standardizing terminology can benefit consumers: if the word
"clinic" applies only to providers whose fees are relatively low,
then those consumers who are concerned most about price could find
a suitable provider quickly by narrowing their search to "clinics."
But determining whether a firm is in compliance with this
regulation will require comparing its fees with those prevailing in
the community. The processes of determining the prevailing fees
and judging whether the firm’s fees are enough lower to justify the
use of the "clinic" label should not be used by attorneys or law
firms to develop or maintain collusive, standard fee levels or
schedules in violation of federal or state antitrust laws.
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valuable, in a way that is memorable and thus effective as a
marketing tool. Other words could serve the same informative
function without being deceptive or misleading. Restrictions on
"trade names are often intended to ensure identification and
accountability of individual practitioners. But this goal may be

achieved by other means, without losing the competitive benefits of

trade names.

IV. Conclusion.

Some parts of the proposed rule to regulate attorney
advertising may give insufficient weight to the contributions that
nondeceptive advertising can make to informed consumer choice. We
therefore suggest that you consider modifying the rules to permit
a wider range of truthful communications and to narrow their
prohibitions to target only those representations that pose a clear

likelihood of consumer injury through material unfairness or
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deception, or that otherwise violate significant public policy

objectives in a way that threatens to cause injury to consumers.

We appreciate this opportunity to provide our views.

Respectfully submitted,

Mi~k=~-" 2 Wise

Acting Director

Office of Consumer and Competition
Advocacy

Federal Trade Commission

Sixth Street and Pennsylvania
Avenue, N. W.

Washington, D. C. 20580

January 14, 1994

19



