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Bill 2628 may have adverse consequences for consumers. Short
term price discounts designed to attract new custorers may be
deterred. The legislation may also limit the availability of
certain functional discounts. Refiners may be prevented from
realizing all the efficiencies of vertical integration, which can
often redﬂfe transaction and search costs and lower prices to
consumers. As a broad generalization, economic theory suggests
that vertical integration is likely to harm consumers gply when
market power exists in at least one stage of production.

An unintended effect may be to encourage vertically-
integrated refiners who distribute gasoline in Ransas to change
otherwise lawful pricing practices. In enforcing the federal price
discrimination law, the Robinson-Patman Act, the Commission is
careful to avoid discouraging firms from engaging in lawful price
competition and from settiﬁg price differences, which often operate
to destroy cartel pricing.”” However, such lawful price competition
may be discouraged by a number of provisions in the bill. Firms

2 1n Texaco, Inc Hasbrouck, the Supreme Court said that

"a functional discount that constitutes a reasonable reimbursement
for the purchasers' actual marketing functions will not violate the
Act." 110 S. Ct. at 2550.

3 For example, a vertically integrated refiner may be able
to achieve greater efficiency in coordinating its different levels
of distribution than is possible in market transactions. In a
competitive industry, such as retail gasoline sales, it may be
expected that these cost savings would be at least partially passed
on to the consumer. However, Bill 2628 may inhibit such firms from
using these savings to lower prices to consumers. The exemption
for certain price differences based on cost differences doces not
recognize the likely cost savings due to coordination efficiencies
of vertical integration. Indeed, Bill 2628 recognizes only one
source of cost differences, shipping methods.

¥ see, e.9., Department of Justice Merger Guidelines, Section
4.21 (1984).

» See, e.9., F.M. Scherer & D. Ross, dust arket

Structure and Ecopomic Performance, p. 515 (34 ed. 1990).
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may simply decide to set un&form prices across broad geographic
regions to avoid violations.

Iv.

Conclusion.

For the reasons stated above, we believe that Bill 2628 would

tend to insulate gasoline refiners and marketers from competition,
and thereby could cause gasoline prices in Kansas to increase. We

% 7o the extent that individual firms would have an incentive

to set a single price in a geographic area to aveoid violating the
law, the bill would resemble “uniform price laws," wvhose possible
effects were discussed in the 1984 DOE Report, at 122:

In a market where there are no restrictions on pricing, price
reductions tend to spread throughout the geographic area
providing lower prices for consumers. If the geographic
area within which the price cutting occurs is limited, it is
very likely that the refiners will respond in kind. Thus,
a price cut in one area often will lead to price cuts across
broad market areas. In this situation, competition has worked
effectively and consumers in all areas affected are better
off.

In markets where there are uniform price restrictions, it is
more likely that the responses will be different. Again, a
refiner may decide to lower prices in a geographic area where
sales traditionally have been weak. Refiners' responses must
now take into account the uniform price law. (R)efiners
must lower prices throughout the area covered by the law. In
this situation, the refiners are more than likely to maintain
thelr prices, since they may decide it is less costly to
forego some sales in the initial market where price cutting
is occurring than lower pricese throughout the region.
Competition has been adversely affected and most consumers are
no better off, since price reductions have not occurred in
areas where they would have without the uniform price law.:
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appreciate the opportunity to comment on this matter. Please feel
free to contact us if we can be of further assistance.

Sincerely,
laude C. Wild III
Director

Denver Regional Office



