

























































































"block booking".®® Block booking allows the seller to extract
larger sums from the buyers than would be possible if the two
products were only sold separately. For example, suppose the
demands for two products in a bundle were such that any given
buyer placed a relatively high value on one, but not both, of the
products, so that the value of the bundle remained relatively
constant across buyers."0 Under these circumstances, a constant
bundle price, set at the correct level, could extract more of the
available consumer surplus. If the two products in the bundle
were priced separately, and the monopolist could not discriminate
between low and high valued buyers for each product, he would
have to act as a single price monopoly. This would result in
some of the previously captured sums being turned into a

deadweight loss and some of the surplus being given to the

% see, e.g., Stigler, "A Note on Block Booking," in G.

Stigler, ed., The Organization of Industry, Chicago (1968): 165-
170. Block booking can be profitable with both pure bundling
(i.e., only the bundle is sold) or with mixed bundling (i.e., both
goods in the bundle also are available separately). See Adams and
Yellen, "Commodity Bundling and the Burden of Monopoly," 90

Quarterly Journal of Economics 475-498 (1976).
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In other words, the value of the products in the bundle are
not positively correlated. The cases of independent demands and
of negatively correlated demands have been the standard cases
studied in the literature. See Schmalensee, "Commodity Bundling
by a Single Product Monopolist, 25 Journ of w_& Economics 67-
71 (1982). However, bundling for price discrimination may be
useful with slightly correlated demand. It will not be viable with
strongly correlated demands. See McAfee, McMillan, and Whinston,
"Multiproduct Monopoly, Commodity Bundling, and Correlation of

Values," 103 Quarterly Journal of Economics 371-383 (1989).
27




buyers.”

The economic literature on bundling has pointed out that it
is difficult to distinguish the use of bundling for price
discrimination from legitimate promotions and other efficient

2

vertical contracts.’ Consequently, we suggest that regulatory

interference with such practices be undertaken with caution.”™

As mentioned above, a ban on such promotions or contracts can
reduce welfare. In addition, price discrimination can increase
welfare even if potential efficiency effects of bundling are
ignored.”™ Thus, we do not find that the theoretical possibility

of price discrimination supports a per se ban on bundling,

pafticularly in light of the ability to address anticompetitive

T stigler, supra note 69, provided the following example.

In the example, there are two buyers, A and B, and two goods, X and
Y. Buyer A would pay $8,000 for good X and $2,500 for good Y.
Buyer B would pay $7,000 for good X and $3,000 for good Y. If
priced separately, the price of X and Y would be $7,000 and $2,500
per buyer respectively. The total revenue is $19,000. With block
booking, a single price of $10,000 per buyer can be set, resulting
in revenues of $20,000.

7 See Kenney and Klein, supra note 43.

™ See the discussion surrounding note 37, supra.

™ See, e.g., Adams and Yellen, supra note 69, p. 498. They
note that "public policy must take account of the fact that
prohibition of commodity bundling without more may increase the
burden of monopoly. This is consistent with the general theorem
of second best: when one distortion exists (e.g., monopoly),
elimination of the other distortions (e.g., bundling) may either

enhance or diminish social welfare. The implication is that
monopoly itself must be eliminated to achieve high levels of social
welfare." See also, Varian, "Price Discrimination and Social

Welfare," 75 American Economic Review 870-875 (1985), and Hausman
and MacKie-Mason, "Price Discrimination and Patent Policy," 19 RAND

Journal of Economics 253-265 (1988).
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practices with conventional antitrust enforcement.

5, Cross Subsidy with Rate-of-Return Requlation

In addition to the anticompetitive effects examined above,
the potential for a monopolist subject to binding rate-of-return
regulation to use an unregulated product to "pad" its rate base

sSuch cross-

has been noted in the economic literature.
subsidization can lead to higher prices in the regulated market,
and inefficient production in the unregulated market.

It is not clear that such concerns provide a basis for
having an antibundling rule at the federal level. As noted in
the NPRM, cellular service is not regulated at the federal level,
and is largely unregulated at the state level.” 1In addition,
for those states with regulation, utilization of regulation based
on rate-of-return principles is not common.’’ If rate-of-return
principles are not being used, then the distortions from the
cross subsidy, which are caused by use of rate-of-return

regulation, will not be present. And even if some states employ

rate-of-return regulation, antibundling regulation at the federal

" sSee, e.g., Brennan, "Cross Subsidization and Cost

Misallocation by Regulated Monopolists," 2 Journal of Regqulatory
Economics 37-51 (1990).

™ See NPRM, supra note 1, § III.14,1 and Comments of the CTIA,
supra note 15, Attachment D. According to the CTIA, 26 states and
the District of Columbia have no regulation at the state level, and
only 12 states and Puerto Rico are regulated at both the wholesale
and retail level.

" The NPRM, supra note 1, § III.14 suggests that "it appears
that there are no tariffs which require cellular carriers to price
service according to rate-of-return principles."
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level is not required. Such regulation can be limited to and
enforced by those states that choose to have rate-of-return

regulation.™

V. Concluding Remarks

Our analysis of the existing economic literature, considered
in the context of the cellular industry, does not support a per
se ban on "bundling" by cellular carriers. Lifting of- such a ban
is unlikely to present an anticompetitive danger, and will allow
cellular carriers to pursue promotional and transaction-cost
efficiencies. Because cellular service firms possess some
measure of market power, economic theory does admit the
possibility that bundling could, under certain conditions, reduce
consumer welfare. However, the theoretical potential for
anticompetitive behavior does not provide a compelling basis for
a per se ban. If one were able to identify such outcomes
following the 1lifting of a ban on bundling, they could be subject

to a case-by-case review under the antitrust laws.

™ cellular Service is largely an intrastate service. See NPRM,
supra note 1, § II.4. For arguments in favor of regulatory

federalism, see NPRM, id., § III.21, and Comments of the People of
the State of California, supra note 17.
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