





























-Third, the FCC might examine the effects of this rule on the Fox
network and other program producers considering entering as a broadcast
network. The most effective (but not the only) way in which to diminish any
broadcast network’s market power would be to induce other broadcast networks
to be formed. It would seem to be counterproductive to put in place a rule
which might force a recent entrant such as Fox to cut back its plans for
expanding its network schedule beyond four nights per week. It would seem
equally counterproductive to force Fox to divest either its network or its
syndication business. The observation of either outcome would send a negative
signal to any other program producers who might consider starting their own
networks.?® That is, the signal received by a program producer considering
integrating into network broadcasting might be that it either has to stay small
(and not be considered a network under the FCC rules) or be subject to forced
divestiture of its syndication business.?®

‘ Finally, the positions of the parties have, quite correctly, been a focal
point during this debate. As we cautioned in our earlier comments, these
positions must be evaluated carefully. For example, the hypothesis that program
producers should support repeal of the rules if repeal would increase efficiency
does not necessarily hold once the networks’ position as a purchaser and as a

potential alternative to the output supplied by the program producers is taken

major studios. See Kneale, supra note 20. See also the statement of David
Gerber, CEO of MGM/UA, supra note 20.

48 Broadcasting Magazine has reported that MCA and Paramount have
considered setting up a network. See "Making the Fifth: MCA and Paramount
Talk Network," Broadcasting (October 23, 1990): p. 35.

29 The rules would not apply to Fox if it maintains its current four-night
(12 hour) per week schedule. In addition, the rules have a grandfather clause,
which would not force Fox to divest ownership of programs it currently owns.
However, neither the grandfather clause nor the fact that the rules under
Proposal I would not apply currently to Fox will prevent the rules from
inefficiently deterring the future actions of Fox or other potential entrants.
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into ai:count.80 However, the fact that Proposal I has been criticized by
independent producers in addition to the networks raises serious questions about
the compromise contained in Proposal I, and raises the possibility that the
regulations contained in it may be worse than either complete retention or
complete repeal of the rules.

E. Reporting Requirements

Both Proposal I and Proposal Il require the networks to collect data and
file reports with the FCC. Requiring the collection of data could prove useful
in resolving the underlying policy debate empirically, and so might be an
efficient reqﬁiremcnt provided it is not overly burdensome.

The economic analyses presented during this debate point to several
potentially informative empirical projects. As pointed out in our earlier
comments, much of the discussion about the networks’ ability to act as
monopolists in the sale of syndicated programs revolves around whether an
antitfust market for newly-produced off-network programs exists. For reasons
explained before, we think it unlikcly.“n Since the existence of such a market
is a necessary (but not sufficient) condition for the exercise of network
monopoly power, the absence of empirical support for such a narrow market
would weaken further any basis for retaining the rules.

Analysis of this question would generally require estimation of a

30 See Comment, supra note 4, pp. 21-22 and p. 14, fn. 28. The general
principle put forth by those who support retention of the fin-syn rules is that
a firm owning a large broadcast medium cannot also freely own the programs
broadcast over it. We note that this argument would apply equally to the
relationship between a large cable multi-system operator and a large media
company owning pay program services broadcast on these systems, and that
efficiency is unlikely to be served by a per se rule interfering with broadcast
networks’ ownership of the programs they broadcast and is equally unlikely to
be served by per se rules that prevent companies owning pay program services
from owning and operating cable systems.

31 See, e.g., Comment, supra note 4, pp. 23-27.
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"rcsidﬁal demand curve” facing the firms in the market.3? Unfortunately, such
a study would require more than network participation in the reporting process.
Among other things, the project would require collection of a representative set
of contracts (including terms and prices from syndicators) for both of f-network
and first-run syndicated program sales, as well as data on costs of distribution
and production of these shows.

We also note that the reporting requirements will be espccially_important
if Proposal 11 is adopted. The substantial elimination of the rules over a four
year period would result in a greater opportunity to examine empirically
network bcha;zior in light of the various theories (¢.g., warehousing, favoritism)

8 Such information would provide a

put forth by those favoring the rules.®
sound basis for the FCC decision either to relax substantially or to re-impose
the Rules. This opportunity would not be available if Proposal I, which

substantially perpetuates the effects of the current rules, is adopted.

32 See, e.g., Baker and Bresnahan, "Estimating the Demand Curve Facing a
Single Firm," Journal of Industrial Economics 33 (1985): 427, and Scheffman and
Spiller, "Geographic Market Definition Under the U. S. Department of Justice
Guidelines,” Journal of Law & Economics 30 (April 1987): 123-148.

33 Empirical studies of the networks’ behavior prior to adoption of the rules
do not support the imposition or continuation of the rules. See, e.g., Crandall,
"The Economic Effect of Television-Network Program ‘Ownership’," Journal of
Law & Economics 14 (October 1971): 385-412; and "FCC Regulation, Monopsony,
and Network Television Program Costs,” Bell Journal of Economics and
Management Science 3 (Autumn 1972): 483-508. See also Woodbury, Besen, and
Fournier, "The Determinants of Network Television Program Prices: Implicit
Contracts, Regulation, and Bargaining Power," Bell Journal of Economics 14
(Autumn 1983): 351-365.
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III. ‘Conclusion

FTC staff continues to believe that the best course is to eliminate the
fin-syn rules. We believe that Proposal II substantially achieves this goal. We
also continue to believe that Proposal I represents the kind of compromise that
might leave consumers worse off than if either complete elimination or

complete retention of the current rules were chosen.
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