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carrier services in Illinois.4s First, the proposed administrative standards require that the
Commerce Commission deny a certificate for each commodity or territory that is not
supported by a showing of sufficient shipper need. The statute, by contrast, appears to
require only that the Commerce Commission consider the general characteristics of the
supporting shippers' needs. In particular, the statute does not require that the Commerce
Commission consider each commodity and each territory separately. Incorporating such
an approach, as contemplated by the proposed rules, would increase the burdens on
firms seeking authority to operate (or to expand their operations) in Illinois. Further,
restricting the commodities and territories for which authorized carriers can operate would
inhibit them from responding flexibly to unexpected shifts In shippers' needs. Prior to
1980, the Interstate Commerce Commission required interstate truckers to obtain route­
specific and commodity-specific certificates, a regulatory structure similar to that
contained in the proposed regulatory changes. At the interstate level, these restrictive
entry requirements were loosened by the Motor Carrier Act of 1980, and studies suggest
that shippers and consumers have benefited from lower shipping rates and more flexible

4S In fact, it appears that the purpose behind the proposed new rules is to limit
entry. A memorandum of October 18, 1990, from Tom Myers, manager of the
Transportation Division, to the Commerce Commission, recommending adoption of the
resolution authorizing publication of the proposed new rules, stated that:

[t]he Illinois Commercial Transportation Law has been amended
three times since 1986 to strengthen the language governing initial
licensing. Without adequate administrative standards, however, the hearing
examiners have found it difficult to determine whether sufficient need exists
for a new authority, and have continued to grant virtually all applications.
The result of our laissez-faire approach, we believe, is a marketplace with
an oversupply of carriers to transport a limited amount of freight.

We note here that concerns that an "oversupply" of truckers will ultimately harm shippers
by reducing service and safety have been raised many times before, and the weight of
the evidence suggests that the concerns lack merit. See the discussions of "Destructive
Competition" and the "Effects of RegUlation," supra Sections 11.A.2. and II.B., respectively.

That the proposed rules appear designed to impede entry is further evidenced by the
announcement that:

[a]ny person who desires to speak at the hearing will have approximately
ten minutes to state his views on the question of tightened entry and the
wording of the proposed rules. Illinois Commerce Commission
Transportation Register, Special Edition, page 1 (January 1991).
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service offerings." Studies of state-level deregulatory changes have yielded similar
results.'" Unless the Illinois trucking industry is fundamentally different from either the
interstate industry or the intrastate industries in states that have experimented with entry
deregulation, the staff believes that these findings strongly suggest that the proposed
changes could well increase shipping costs in Illinois without offering countervailing
benefits.

Second. the proposed rules would require the Commerce Commission to consider
whether shippers on record in applications as supporting a new entrant have "made a
bona fide attempt to obtain service from existing authorized carriers...... Nothing in the
statute appears to impose such a requirement. Thus, the rules again appear to go
beyond the statute and would, in this case. act to insulate existing carriers from entry.
As discussed earlier, laws and regulations that impede entry have tended to impose net
costs on shippers and ultimately consumers. Further. any number of reasons could
explain why a supporting shipper has not made "bona fide attempts" to obtain service
from existing carriers. For example. a shipper supporting the prospective carrier may
have been shipping goods itself rather than seeking the services of existing carriers. A
shipper in this situation may have concluded that the services of existing carriers did not
adequately suit its needs and decided that it was more efficient to use the services of
the prospective carrier rather than to continue to haul goods itself. In essence, the
prospective carrier may be offering a new service which had not been available from
existing carriers. Alternatively. a shipper that supports the prospective carrier could be
new to the area or could be expanding its business and seeking to utilize the carrier that
has provided reliable service in other geographic areas or for other commodities.

Third. the proposed rules require that the Commerce Commission consider
whether supporting shippers have experienced "service failures" warranting the addition
of new service. This provision may be overly restrictive. The statute requires only that
the Commerce Commission consider the "adequacy" of existing service. Shippers could
conclude that existing service is inadequate for a number of reasons (e.g.• high prices,
uncertain quality, or inconvenient locations) that may not be considered a service failure.

The proposed rules also affect entry by making it more difficult to obtain interim
temporary motor carrier authority. The Illinois statute allows the Commerce Commission
to issue certificates for interim authority.49 The proposed administrative rules appear to

46 See. e.g., Diane S. Owen supra note 8, arid Winston et al. supra note 36.

47 See the discussion in section II.B. supra.

48 Proposed III. Admin. Code tit. 92, § 1202.10 (1) (2).

49 III. Rev. Stat. ch. 95 1/2, 11 18c-2107 (2), among other things, provides:
(continued...)
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require an applicant for temporary authority to demonstrate more than is required either
by statute or under the current rules. For example, the proposed rules would require the
Commerce Commission to consider whether substantial economic harm will result to
supporting shippers if the temporary authority is not granted.so In contrast, current rules
focus on the needs of supporting shippers, whether existing carriers are meeting those
needs, and the reasons behind any failure to meet them.51

Establishing that shippers would suffer "substantial economic harm" if entry is
prohibited is likely to be more difficult than establishing that their needs would likely be
better met if entry is permitted. The proposed rules appear likely to extend the hiatus
between application for temporary authority and its authorization, or they may deter or
reduce entry. The longer an applicant must wait prior to commencing business and
receiving a return on an initial investment the more difficult entry becomes. Setting aside
considerations of ''fitness," we believe that temporary certificates should ordinarily be
issued unless strong reasons exist to doubt that an applicant will be issued a permanent
certificate. This would ease the entry of new carriers into the marketplace and make
existing carriers more responsive to the demands of shippers.

IV. CONCLUSION

The trucking industry has been partially deregulated at both the federal and state
levels. Arguments typically advanced against deregulation appear to have been largely
unfounded. Deregulation appears to have brought lower prices and In many instances

4'(...continued)

The Commission may, on request, issue interim orders for temporary
authority in motor carrier of property authority proceedings making
temporary disposition of issues in a proceeding after notice and review of
verified supporting statements. Such orders shall remain in effect pending
final disposition....

so Proposed III. Admin. Code tit. 92, § 1202.40 (e) (emphasis added). Substantial
economic harm would include whether a supporting shipper would face a significant loss
of business or whether a layoff of a supporting shipper's work force would result from
failure to issue temporary authority.

51 III. Admin. Code tit. 92, § 1202.40 (b). The present rule itself is somewhat
restrictive since it ignores the possibility that new carriers may be able to meet the needs
of shippers less expensively and more efficiently than existing carriers even if existing
carriers are in fact meeting those needs. Neither the proposed nor the current rule
places much weight on whether existing carriers are providing the type, quality and price
of service that could most efficiently meet shippers' needs.



The Honorable Terrence L. Barnich - Page 17

better quality service to shippers. In particular, relaxing regulations that impede market
entry and that limit rate flexibility appear to benefit consumers and competition.

The rules that have been proposed for adoption by the Commerce Commission
would likely make entry into the intrastate trucking industry in Illinois more difficult. We
believe that consumers and competition in Illinois would be best served if these obstacles
could be reduced or, alternatively, if the Commerce Commission can avoid increasing the
barriers to new competition.

We appreciate this opportunity to comment.

C. Steven Baker, Director
Chicago Regional Office
Federal Trade Commission


