












































basis. The second would reduce the potential for anticompetitive warehousing

by limiting networks to a minority (non-controlling) ownership interest.

(aJ Direct Regulation of Warehousing

The FNPRM contains a option to directly prevent the networks from

warehousing programs. Such regulation would require the regulatory agency to

scrutinize network syndication decisions and intervene when it decided that a

network failed to market a syndicated program on a "commercially timely" basis.

In addition, the regulatory agency would have to scrutinize network pricing

decisions to insure that de facto availability was not being denied via an

artificially high price. That is, any anti-warehousing regulation would appear

also to require some form of price regulation.

As mentioned above, requiring a regulatory agency to regulate the

private decisions of firms can lead to significant inefficiencies. For example,

any attempt by the FCC to regulate price would likely lead independent

television stations to lodge numerous complaints about network pricing of

individual programs, thereby forcing the FCC to arbitrate a large number of

bargaining disputes over what constitutes a "fair" price. The incentive for

private parties to use such a regulatory pricing system to advance their private

goals rather than to promote competition may result in costs that approximate

the economic value of the rents generated by the productive activity being

regulated.53

(bJ Limitation of Ownership to a Minority Interest

Any network's ability to "warehouse" programs anticompetitively can also

be restricted by limiting the networks to a minority interest in any given

program. Such a limitation would prevent the networks from acquiring control

63 See Posner, "The Social Costs of Monopoly and Regulation, 83 J. Pol. Econ.
807 (1975), and Baumol and Ordover, "Use of Antitrust to Subvert Competition,"
28 J. L. & Econ. 247 (1985).

22



rights to a program.54 By keeping the networks from acquiring control rights,

the financial sacrifice involved in warehousing the program to keep it off the

market could not occur without the consent of the majority partner. Unless the

majority partner (the program producer) can be induced to make a decision to

inappropriately hold his program off the market, a decision that would not be

in his own interest, warehousing would be unlikely to occur.

Relative to direct regulation of warehousing, the minority interest

limitation is likely to entail lower enforcement and rent seeking costs. Instead

of relying on complaints by interested parties to a regulatory agency, the

minority interest limitation avoids warehousing by relying on the incentive of

the majority party to make a decision that is in its own interest (i.e .. to syndicate

the program on a commercially timely basis).

(c) The Relative Merits of the Anti-Warehousing Options

We note that limiting warehousing by placing a cap on the networks'

ownership share of programs, by limiting the networks to a minority ownership

position, and by regulating warehousing directly should be viewed as

substitutes. That is, each of these mechanisms could be used to limit the

networks' ability to warehouse syndicated programs. Thus, it is unnecessary

to impose more than one of these options to address warehousing concerns. In

addition, the options are not perfect substitutes. The highest costs are likely to

be imposed through direct regulation.

Moreover, we continue to believe that a compelling case for anti-

warehousing regulation does not exist. There is no evidence that a necessary

64 A large body of literature has emphasized the separate value of control
rights in a firm. For example, in cases where multiple classes of stock have
been issued, the stock possessing the superior voting rights commands a premium
over the stock with inferior voting rights. See e.g.. Easterbrook and Fischel,
"Voting in Corporate Law," 26 J. L. & Econ. 395 (1983); Lease, McConnell and
Mikkelson, "The Market Value of Control in Publicly-Traded Corporations," II
J. Fin. Econ. 79 (1982); and Levy, "Economic Evaluation of Voting Power of
Common Stock," 38 J. of Fin. 79 (1982).
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condition for the networks to act as monopolists in the sale of syndicated

programming, i.e., that "newly-produced off-network" programs constitute a

relevant antitrust market, is satisfied. Absent this condition, the likelihood of

the exercise of market power is smal1.55 In addition, evidence of network

behavior prior to and after enactment of the Fin-Syn rules suggests that the

potential for anticompetitive warehousing is small.56 To the extent that any

of the anti-warehousing options were modelled after those suggested in the 1983

Department of Justice Comments, we note that the Department's latest comment

drops its support for such a safeguard because the changed marketplace makes

the assumption of network market power insupportable.67 Finally, to the extent

55 This statement applies both to the networks' ability to anticompetitively
warehouse programs and to their ability to impose a "financial interest tax" on
program producers. In both of these theories, it is the marginal program (and
not popular programs) that will be warehoused. As noted in our earlier
comment, even if popular shows reaching the end of their network runs, and
older, off-network shows compete in different antitrust markets, the large stock
of older, off-network programs already available for syndication is likely to be
a close substitute for and compete in the same antitrust market as a marginally
profitable, newly-produced off-network program. See the FTC staff comment,
-&upra note 4, p. 33.

56 For a discussion of the networks' behavior prior to enactment of the rules,
see the FTC staff comment, supra note 4, pp. 25-26. In addition to the economic
warehousing theories, which suggest that the marginal programs would be
warehoused, the independent television stations, in their comments, suggest that
the networks would, in the absence of the rule, warehouse the best shows (e.g.,
Cosby, Cheers). See Further Comments of the Association of Independent
Television Stations. Inc., MM Docket No. 90-162, November 21, 1990. However,
the networks' behavior subsequent to imposition of the rules suggest that this
outcome is remote. See the FTC staff comment, id, pp. 26-27. If warehousing
of the most popular shows is a profitable strategy, we would expect to observe
the networks choosing to purchase the exclusivity rights while the show was still
running on the network. In addition, we would also expect to observe the
networks and their affiliates outbidding the independent television stations for
the syndication rights to off-network shows (and broadcasting these shows in
the early morning hours) immediately after the show ended its network run. In
general, the networks have chosen not to purchase exclusive rights to the most
popular shows that are still in first-run production for network exhibition, and
independent stations have outbid the network owned and operated and
affiliated stations for newly-produced off-network shows. See Appendix B of
the Association of Independent Television Stations comment, id.

57 See the Department of Justice comments, supra note 40, pp. 33-34.
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that these options were intended to mitigate the theoretical problems raised in

the economic analysis presented by the Coalition to Preserve the Financial

Interest and Syndication Rules, we note that the possibility of warehousing has

been significantly downplayed in the Coalition's economic analysis, and that

neither the direct anti-warehousing regulations nor limiting the networks to a

minority interest would successfully prevent the anticompetitive use of the

"financial interest tax".58

v. Concluding Remarks

This lengthy proceeding has been punctuated by the wide gulf between

the major networks, which vigorously advocate complete repeal of the Fin-Syn

Rules, and the program producers, who argue that retention of the rules is

critical to the continued health of the television industry. The FNPRM has

asked for comment on several "compromise" options. While compromise is in

many situations an effective mechanism for settlement of disputes, in this

situation a compromise may lead to a result that is less desirable than either

complete elimination or complete retention of the rules. Our analysis of these

options lead us to continue to believe that the best course for the FCC is to

repeal completely the existing Fin-Syn rules.

68 Both the Department of Justice and the staff of the Federal Trade
Commission found that the potential was remote for anticompetitive harm from
the "financial interest tax." See the FTC staff comment, supra note 4, and the
Reply Comments of the United States Department of Justice, MM Docket 90-162,
October 5, 1990.
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