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UNITED STATES DISTRICT COURT 
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1 Introduction 

2 Pursuant to 15 U.S.C. § 57b-l(e), the Federal Trade Commission ("FTC" or 

3 "Commission") hereby petitions this Court for an order requiring XCast Labs, Inc. 

4 ("XCast") to comply with a duly issued Civil Investigative Demand ("CID"). The 

5 Commission issued a CID to XCast as part of a law-enforcement investigation into 

6 whether certain persons or entities have initiated large volumes of illicit phone 

7 calls with prerecorded telemarketing messages ("robocalls"). The CID directed ' 

8 XCast to produce information and documents and respond to six general business 

9 interrogatories by February 28, 2021. 

10 Despite FTC staff granting an extension of the response deadline and 

11 attempting to work cooperatively with XCast staff to solicit compliance, XCast' s 

12 response remains severely deficient. At the time of this filing, XCast has been in 

13 default of its obligations under the CID for more than five months. XCast has not 

14 asserted any colorable legal basis for its noncompliance, and its refusal to fulfill its 

15 obligations under the CID has hampered the Commission ' s investigation into 

16 illegal robocalls. Accordingly, the Commission requests that this Court order 

1 7 XCast to respond in full to the CID within ten days or appear and show cause why 

18 it should not comply with the CID in its entirety. 1 

19 Jurisdiction and Venue 

20 1. This Court has jurisdiction to enforce the Commission 's civil 

21 investigative demands . 15 U.S.C. §§ 57b-l(e), (h); 28 U.S.C. §§ 1331 , 1337(a), 

22 and 1345. 

23 2. Section 20(e) of the FTC Act, 15 U.S.C. § 57b-l(e), provides in 

24 relevant part: 

25 

26 

27 
An index of exhibits is included on the final page of this petition for ease of 

28 reference. 
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Whenever any person fails to comply with any civil investigative 

demand duly served upon him under this section ... the Commission 

... may file, in the district court of the United States for any judicial 

district in which such person resides, is found, or transacts business, 

and serve upon such person, a petition for an order of such court for the 

enforcement of this section. 

3. Venue is proper in this judicial district because XCast resides, is 

found, and transacts business here. 15 U.S.C. § 57b-l(e); 28 U.S.C. § 1391. 

Nature of Proceeding 

10 4. A CID enforcement proceeding is properly instituted by a petition and 

11 is "summary in nature." Solis v. Forever21, Inc., No. 12-cv-9188 (MMM), 2013 

12 WL 1319769, at *2 (C.D. Cal. Mar. 7, 2013) (quoting EEOC v. Karuk Tribe 

13 Housing Auth. , 260 F.3d 1071, 1078 (9th Cir. 2001)).2 

14 5. "Judicial review of an administrative subpoena ... is to be handled 

15 summarily and with dispatch." In re Off of Inspector Gen., R.R. Ret. Bd., 933 F.2d 

16 276,277 (5th Cir. 1991); see Solis v. Forever 21, Inc., No. 12 .. cv-09188 (MMM), 

17 2013 WL 1319769, at *2 (C.D. Cal. Mar. 7, 2013) ("the very backbone of an 

18 administrative agency's effectiveness in carrying out [its] congressionally 

19 mandated duties ... is the rapid exercise of the power to investigate the activities 

20 of the entities over which it has jurisdiction.") (emphasis in original) (quoting Fed. 

21 

22 

23 
2 The Commission has prevailed in summary CID enforcement proceedings that 
were instituted by petition in the Ninth Circuit. See, e.g., FTC v. Kushly, No. 20-

24 mc-36 (SMB) (D. Ariz. Aug. 10, 2020), ECF No. 5 at 1-2 ( ordering respondent to 

25 comply with an FTC CID within ten days or to appear and show cause for 
noncompliance); FTC v. Redwood Sci. Tech., No. 17-cv-7921 (SJO) (PLA) (C.D. 

26 Cal. Mar. 6, 2018), ECF No. 20 at 1-2 (ordering respondent to show cause for 
27 noncompliance); FTC v. IT Media, No. 16-cv-9483 (CAS) (MRW) (C.D. Cal. Feb. 

2, 2017), ECF No. 18 at 1-2 ( ordering respondent to comply with an FTC CID 
28 within ten days and or to appear and show cause for noncompliance). 

3 
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1 Maritime Comm 'n v. Port of Seattle, 521 F.2d 431,433 (9th Cir. 1975)); FTC v. 

2 TRW, Inc., 628 F.2d207, 210 (D.C. Cir. 1980) (noting "the strong public interest 

3 in having administrative investigations proceed expeditiously and without 

4 impediment"). 

5 6. Summary enforcement proceedings are "streamlined proceedings" 

6 that generally do not involve discovery, testimony from parties or witnesses, or the 

7 presentation of evidence. Application to Enforce Admin. Subpoenas of SEC v. 

8 Jones, No. 13-cv-8314 (DDP) (EX), 2013 WL 6536085, at *2 (C.D. Cal. Dec. 13, 

9 2013).3 

10 The Parties 

11 7. Petitioner, the Federal Trade Commission, is an independent agency 

12 of the United States created by statute. 15 U.S.C. §§ 41-58. The FTC enforces 

13 Section 5 of the FTC Act, 15 U.S.C. § 45(a), which prohibits unfair or deceptive 

14 acts and practices in or affecting commerce, and the Telemarketing Sales Rule, 16 

15 C.F .R. § 310, which prohibits deceptive and abusive telemarketing practices. 

16 8. Respondent, XCast Labs, Inc. , is a Voice over Internet Protocol 

17 ("VoIP") services provider headquartered in Los Angeles, CA. VoIP technology 

18 allows users to place and receive phone calls using an internet connection rather 

19 than a traditional telephone line. 

20 

21 

The FTC's Investigation and Civil Investigative Demand 

9. On April 1, 2016, the FTC issued a Resolution Directing Use of 

22 Compulsory Process in a Nonpublic Investigation of Telemarketers, Sellers, 

23 

24 3 The Federal Rules of Civil Procedure "apply to proceedings to compel .. . the 

25 production of documents through a subpoena issued by a United States officer or 
agency under a federal statute, except as otherwise provided by statute, by local 

26 rule, or by court order in the proceedings." FED. R. C1v. P. 81(a)(5). Courts treat 
27 CIDs as a form of administrative subpoena. See, e.g. , FTC v. Ken Roberts Co., 276 

F.3d 583, 584-87 (D.C. Cir. 2001); CFPB v. Great Plains Lending, No. 14-cv-
28 2090 (MWF), 2014 WL 12685941 , at *2 (C.D. Cal. May 27, 2014). 

4 
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1 Suppliers, or Others ("the Resolution"). The purpose of the investigations 

2 authorized by the Resolution are: 

3 To determine whether unnamed telemarketers, sellers, or others 

4 assisting them have engaged or are engaging in: (1) unfair or 

5 deceptive acts or practices in or affecting commerce in violation of 

6 Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45 (as 

7 amended); and/or (2) deceptive or abusive telemarketing acts or 

8 practices in violation of the Commission's Telemarketing Sales Rule, 

9 16 C.F.R. pt 310 (as amended), including but not limited to the 

10 provision of substantial assistance or support - such as mailing lists, 

11 scripts, merchant accounts, and other information, products, or 

12 services - to telemarketers engaged in unlawful practices. The 

13 investigation is also to determine whether Commission action to 

14 obtain monetary relief would be in the public interest. 

15 Pet. Ex. B at 37.4 

16 10. On January 9, 2021 , the Commission issued a CID pursuant to the 

17 Resolution directing XCast to produce certain information and documents and 

18 respond to six general business interrogatories within thirty days. See Pet. Ex. B. 

19 11. The CID provides that XCast could file a petition to limit or quash the 

20 CID with the Secretary of the FTC within twenty days of receipt of the CID. See 

21 id. at 31. 

22 - 12. The CID also provides that XCast must meet and confer with FTC 

23 counsel to "discuss any questions ... regarding this CID or any possible CID 

24 modifications that could reduce [its] cost, burden, or response time[.]" Id. at 25. 

25 

26 4 The exhibits to this petition contain limited redactions that cover material that 
27 merits confidential treatment under Local Rule 5.2 and information that would 

reveal the identities of targets of a nonpublic FTC investigation. See Ex. B. at 26, 
28 Ex. D at 43 , Ex.Eat 45, Ex.Fat 48-49 n.2, Ex. G at 61-62, and Ex. J at 74-75. 

5 
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Service of the CID 1 

2 13. After the Commission issued the CID on January 9, 2021, FTC staff 

3 attempted to serve the CID via FedEx on XCast's registered agent for service of 

4 process at XCast's principal place of business in Los Angeles. This package was 

5 returned and marked "undeliverable." See Pet. Ex. C. 

6 14. According to Mr. Stephen Nelson, Senior Vice President of 

7 Operations at XCast, no one was at XCast's offices to receive mail because 

8 company staff were working remotely due to the coronavirus pandemic. See Pet. 

9 Ex. D at 43. 

10 15. On January 26, 2021, Amber Williams, an investigator at the FTC, 

11 emailed Mr. Nelson and explained that the FTC's attempts to deliver the CID to 

12 XCast's offices by FedEx had failed. See id. at 44. Ms. Williams requested that Mr. 

13 Nelson provide a mailing address for service of the CID. See id. On the same day, 

14 Mr. Nelson responded: "You can send it to my home or send via email." Id. at 43. 

15 16. On January 28, 2021, Ms. Williams served the CID on Mr. Nelson via 

16 email. Id. 

17 17. Given the thirty-day response period, service on January 28, 2021 

18 established a response deadline of February 28, 2021. 

19 XCast's Initial Response 

20 18. On February 8, 2021, Valerie Verduce, counsel for the FTC, 

21 participated in the required meet-and-confer session with Mr. Nelson of XCast by 

22 telephone. Mr. Nelson asked for additional time to respond to the CID. On the 

23 same day, the FTC served a letter on Mr. Nelson that extended the original 

24 response deadline for Subsections 11.C and 11.D of the CID from February 28, 2021 

25 until March 10, 2021. See Pet. Ex. E. 

26 19. XCast did not file a petition to limit or quash the CID within twenty 

27 days of service of the CID. See Pet. Ex. A at ,-r 9. 

28 

6 
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1 20. XCast failed to produce any response to the CID by the original 

2 February 28 deadline. See id. at 119-10. 
3 21. On March 5, 2021, XCast made its initial production, which was 

4 severely deficient. 5 See id. at 1 10. 

5 22. On March 16, 2021 , Ms. Verduce held a telephone conference with 

6 Mr. Nelson about the extensive deficiencies in XCast's production. See id. at 1 10. 
7 23. On March 17, 2021, XCast produced a small amount of responsive 

8 material as a supplement to its March 5 production. See id. at 1 11. 

9 24. On March 22, 2021 , Ms. Verduce held a telephone conference with 

10 Mr. Edward Pennington, XCast's newly retained counsel, about the status of 

11 XCast's production. During this call, Ms. Verduce reviewed the deficiencies in 

12 XCast's production in detail and explained that XCast must comply in full with the 

13 CID. See Pet. Ex. A at 113. 
14 25 . On March 26, 2021 , Mr. Pennington wrote that: "XCast believes that 

15 it has complied with the CID to the extent allowed by law." See Pet. Ex.Fat 58. 

16 The FTC's Efforts to Solicit Compliance with the CID 

17 26. On April 9, 2021, Allen Dreschel, counsel for the FTC, wrote a letter 

18 to Mr. Pennington. See Pet. Ex. G. The letter stated that "XCast has been in default 

19 of the CID for more than five weeks." Id. at 60. 

20 27. Additionally, this letter reviewed the CID's specifications in detail, 

21 identified each of the deficiencies in XCast' s production, and stated that the FTC 

22 would consider seeking judicial enforcement of the CID if XCast did not provide 

23 complete responses by April 16, 2021. See id. at 60-64. 

24 

25 

26 

27 
5 The deficiencies in XCast 's production are set forth in full in 11 32-45, supra, 

28 and in the Declaration of Amber Williams, Pet. Ex. A at 11 18-25. 

7 
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1 28. On April 13, 2021, Mr. Pennington responded by letter and stated that 

2 XCast would "continue its best effort to respond with additional information by 

3 April 16th, 2021, or early next week at the latest." Pet. Ex. H at 69. 

4 29. On April 15, 2021, Mr. Dreschel replied by letter. See Pet. Ex. I. This 

5 letter committed to postpone any consideration of judicial enforcement of the CID 

6 until April 21, 2021 and reiterated that FTC staff expected full compliance with the 

7 CID by no later than that date. See id. at 70-72. 

8 30. On April 19, 2021, Mr. Pennington sent the first installment of an 

9 additional production that took multiple weeks to retrieve owing to technical 

10 difficulties from both parties. This production contained a trivial amount of 

11 responsive material. See Pet. Ex. A at ,r 16. 

12 31. The cover letter that accompanied XCast's April 19, 2021 production 

13 stated that XCast had responded to the CID "to the very best of [its] ability." Pet. 

14 Ex. J at 73. 

15 32. On August 2, 2021, Mr. Pennington sent a final production after 

16 receiving notice that the FTC intended to seek judicial enforcement of the CID. 

1 7 This production contained no new responsive material. 

18 

19 

20 

21 

22 

23 

24 

Summary of Deficiencies in XCast's Production 

33. In short, the CID seeks: 

(a) account information for specified XCast customers, 

(b) account information for XCast customers who use certain 

means or sources of payment, 

( c) certain customer and subscriber correspondence, 

( d) certain XCast business records, and 

25 ( e) responses to six general business interrogatories. 

26 See Pet. Ex.Bat 26-30. 

27 · 34. XCast's production is substantially complete with respect to account-

28 related information (the first two categories identified above). However, XCast's 

8 
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1 production is severely deficient with respect to the remainder of the CID. See Pet. 

2 Ex. A at ,r 1 7. 

3 35. For example, XCast only provided one document in response to the 

4 specification that seeks several categories of XCast's customer and subscriber 

5 correspondence. See Pet. Ex. A at ,r 20. 

6 . 36. Similarly, the specifications that seek business records and responses 

7 to interrogatories elicited severely deficient or evasive responses or no response at 

8 all. See Pet. Ex. A at ,r,r 22-23. 

9 XCast Failed to Provide Customer and Subscriber Correspondence 

10 37. Subsection II.C of the CID seeks certain customer or subscriber 

11 correspondence related to complaints, subpoenas, civil investigative demands, or 

12 other inquiries about illicit telecommunications activities, including complaints 

13 received from or sent to customers or subscribers, and XCast's responses to any 

14 such complaints or inquiries. See Pet. Ex. B. at 28. 

15 38. XCast produced a one-page document in response. This document is 

16 an email from Mr. Stephen Nelson ofXCast that "suspend[s] all business 

1 7 relationships with" a customer and states that "XCast Labs, Inc. has received 

18 several recent inquiries that implicate that customer "or its resellers, customers or 

19 clients in suspected involvement in illegal activities." See Pet. Ex. A at ,r,r 20-21. 

20 39. Despite multiple requests, XCast has not produced the inquiries that 

21 detail these infractions as required by Subsection II.C of the CID, and the 

22 Commission believes that there is considerably more responsive material that 

23 XCast has withheld. See Pet. Ex. A at ,r,r 20-21. XCast must respond in full to 

24 Subsection II.C to comply with the CID. 

25 XCast Failed to Provide Business Records 

26 40. Subsection II.D of the CID seeks certain of XCast's business records. 

27 See Pet. Ex.Bat 28-29. 

28 

9 
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1 41. Although Subsection II.D calls for all documents that pertain to 

2 multiple aspects ofXCast's operations, XCast produced only a small number of 

3 marginally responsive documents. Despite the fact that four specifications in 

4 Subsection II.D direct XCast to produce certain internal company communications, 

5 XCast has failed to produce any such communications. See Pet. Ex. A at ,r,r 22-23. 

6 42. Put another way, XCast has not responded to the vast majority of the 

7 specifications in Subsection II.D. See id. XCast must respond in full to 

8 specifications II.D.1-3, II.D.6-10, and II.D.12 to comply with the CID. 

9 XCast Has Failed to Respond Adequately to Interrogatories 

10 43. Subsection ILE of the CID contains six general business 

11 interrogatories. See Pet. Ex. B. at 29-30. 

12 44. On April 30, 2021, XCast produced a table that identified the majority 

13 of its owners and their ownership interest (in percentage form) in XCast. The 

14 remainder of XCast's interrogatory responses were incomplete and evasive. See 

15 Pet. Ex. A at ,r 25. 

16 45. For example, in response to the interrogatory that directed XCast to 

17 "identify employees, managers, or officers responsible for legal compliance[.]" 

18 XCast declined to identify any compliance staff. Instead, XCast deflected by 

19 writing that certain of its employees must follow the company's compliance 

20 standards: "Every customer-facing employee is responsible for adhering to the 

21 compliance standards. To learn more about XCast's management team, visit 

22 www.xcastlabs.com (About Us)." 

23 46. This is a plainly inadequate response to Subsection II.E. XCast must 

24 answer the interrogatories contained in specifications II.E.2-6 to comply with the 

25 CID. 

26 

27 

28 

10 
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1 XCast Has No Valid Legal Basis for its Noncompliance 

2 47. As explained in detail in the memorandum oflaw submitted along 

3 with this petition ("Memorandum"), ECF No. 2, XCast has no valid legal basis on 

4 which to refuse to comply fully with the CID. See Mem. at 4-6. 

5 48. Despite being expressly informed of its right to do so, XCast chose 

6 not to file a petition to limit or quash the CID with Commission. See Pet. Ex. B. at 

7 23, 31. Because XCast failed to exhaust its administrative remedies, it has waived 

8 any objections to compliance with the CID.6 See Mem. at 4-6. 

9 49. Notwithstanding XCast 's failure to contest the CID through the proper 

10 administrative process, counsel for XCast has attempted to justify XCast ' s 

11 noncompliance in letter correspondence with the FTC, asserting, among other 

12 things, that compliance with the CID would violate the law and that the CID was 

13 overly burdensome. See Pet. Exs. F, H, J. 

14 50. However, XCast 's counsel declined to identify any specific provision 

15 oflaw that compliance with the CID would violate.7 Also, as explained in greater 

16 depth in the accompanying Memorandum, the CID is not unduly burdensome. See 

17 Mem. at 10-12. Instead, the CID is narrowly tailored to elicit information that goes 

18 

19 

20 

21 

22 6 Additionally, the CID was validly issued; the Commission followed all 

23 applicable laws and regulations when issuing the CID to XCast. See Mem. at 8-9. 

24 7 On April 13, 2021, after being invited by FTC counsel to identify specific 
25 provisions oflaw XCast would violate by complying with the CID, XCast's 

counsel responded: "I have no inclination in this letter to engage in a disputatious 
26 discussion or 'citation war ' about the applicability of the forest of laws and 
27 regulations surrounding our recent exchanges and events[.]" Pet. Ex.Hat 3. 

28 

11 
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1 to the crux of the Commission's investigation into illegal robocalling. See Pet. Ex. 

2 A at~ 5; Mem. at 9-10.8 

3 51. In any event, XCast must not be permitted to make an end run around 

4 the statutory process and deadline for contesting the validity of a CID. When 

5 XCast chose not to petition the Commission to limit or quash the CID, it waived its 

6 ability to assert any challenges to the CID with this Court. See Mem. at 4-6. 

7 Prayer for Relief 

8 For all the reasons stated herein, the Commission invokes the aid of this 

9 Court and prays for the immediate issuance of an order, substantially in the form 

10 attached, directing XCast to respond in full to the CID within ten days or to appear 

11 and show cause why it should not comply with the CID in its entirety, and any 

12 other relief this Court may deem just and proper. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
8 XCast's counsel's correspondence is replete with unsupported 
misrepresentations about the FTC, including, for example: that XCast had no 

24 meaningful opportunity to meet and confer with the FTC, see Pet. Ex. J at 4; that 

25 FTC counsel would abruptly end phone conversations when XCast staff asked 
questions about the CID, see Pet. Ex. H. at 2; that "the communications pattern 

26 [ from the FTC] have been so unusual and haphazard that even if XCast had wanted 
27 to exercise its right ... to file a Motion to Quash the timeframes and notifications 

were moving targets," see id.; and so on. These assertions are untrue. 
28 

12 
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Dated: August 6, 2021 Respectfully submitted, 

Reilly Dolan 
Acting General Counsel 

Michele Arington 
Assistant General Counsel for Litigation 

Allen Dreschel 
FEDERAL TRADE COMMISSION 
600 Pennsylvania Avenue Northwest 
Washington, D.C. 20580 
ddreschel@ftc.gov; (202) 326-2531 

Miles D. Freeman (Local Counsel) 
FEDERAL TRADE COMMISSION 
I 0990 Wilshire Boulevard, Suite 400 
Los Angeles, CA 90024 
mfreeman@ftc.gov; (310) 824-4332 

Attorneys for Petitioner 
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1 Index of Exhibits 

2 The Commission submits the following exhibits to verify the Commission ' s 

3 allegations and to establish the prima facie case for enforcement of the CID: 

4 Pet. Ex. A Declaration of Amber Williams 

5 Pet. Ex. B Civil Investigative Demand to XCast (Jan. 8, 

6 2021) 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Pet. Ex. C 

Pet. Ex. D 

Pet. Ex. E 

Pet. Ex. F 

Pet. Ex. G 

Pet. Ex. H 

Pet. Ex. I 

Pet. Ex. J 

FedEx Receipt for Attempted Service of 

CID to XCast 

Email from Amber Williams Serving the 

CID on XCast (Jan. 28, 2021) 

Letter from Anna Bums to Edward 

Pennington (Feb. 8, 2021) 

Letter from Edward Pennington to Valerie 

Verduce (Mar. 26, 2021) 

Letter from Allen Dreschel to Edward Pennington 

(Apr. 9, 2021) 

Letter from Edward Pennington to Allen 

Dreschel (Apr. 13, 2021) 

Letter from Allen Dreschel to Edward 

Pennington (Apr. 15, 2021) 

Letter from Edward Pennington to Allen 

Dreschel (Apr. 19, 2021) 
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