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I dissented from the Commission’s publication of its regulatory agenda in December 2021,
given the majority’s plans for an avalanche of rulemaking on both the competition and consumer
protection fronts.? I can confirm that the FTC’s Rule-a-Palooza is well under way. In 2022, the
Commission proposed to issue six new rules,’ and to expand an existing one.*

In my December 2021 dissent, I expressed concern about whether these proposed rules in the
consumer protection arena would hew to our Congressionally authorized jurisdiction and remain
tethered to the agency’s enforcement experience and subject matter expertise. Those concerns
were well-founded. The Commercial Surveillance Advance Notice of Proposed Rulemaking
(ANPRM) sought input on 95 questions and stated that the Commission is considering rules that
would regulate everything from deceptive privacy promises and lax data security to the use of
Al, employment discrimination, and civil rights. And the Junk Fees ANPRM proposes to address
how prices are conveyed to consumers across virtually every sector of the economy. But Section
18 of the FTC Act requires the agency to demonstrate the prevalence of deceptive and unfair
practices, a significant hurdle to overcome when the topics of these rulemakings wander so far
afield from our enforcement experience.

Last year’s Regulatory Agenda and statements from the majority in 2022 foreshadow rulemaking
on competition issues, as well. As I have said elsewhere, I question whether the Commission
possesses the requisite authority to promulgate substantive rules on “unfair methods of
competition.”> Moreover, I question the wisdom of doing so.

I have long expressed concerns about the negative impacts of rulemaking. History teaches us that
rules stifle innovation, increase costs, raise prices, limit choice, and decrease output, frequently
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harming the very parties they are intended to benefit.® In addition to my general concerns about
expansive rulemaking, I have grave concerns about this administration’s approach to regulation.
Recently, I have supported rulemaking initiatives firmly grounded in our law enforcement
experience and engagement with stakeholders.” These rules address areas in which hundreds of
actions have demonstrated a prevalence of deceptive (and typically fraudulent) practices, and in
which case-by-case enforcement has not been successful in deterring unlawful conduct.

The Chair’s agenda, however, extends far beyond rules prohibiting blatantly deceptive or unfair
conduct. To further complicate matters, her regulatory initiatives all too often are driven not by
the extensive enforcement expertise of our accomplished staff, but instead by a flood of advisors
drawn from academia® or, worse, by narratives emanating from the White House.® Staff with
relevant expertise — those who will be tasked with implementing these initiatives — are consulted
at the eleventh hour, if at all. All too frequently, I have scant time for consultation and review,
and receive only limited staff analysis.'° In short, I do not have sufficient confidence in either the
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substance of the proposed rules or the processes the Chair will use to craft and launch them,
leaving me unable to support her regulatory agenda.

For these reasons, I dissent from the Annual Regulatory Agenda.
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