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The Commission today acts to protect nearly 1,800 workers against unlawful noncompete
agreements. It does so by issuing an administrative complaint and accepting for public comment a
proposed consent agreement with Gateway Services, Inc. and its wholly owned subsidiary,
Gateway US Holdings Inc. (collectively, “Gateway”).! I write for two reasons. First, to highlight
the Trump-Vance FTC’s commitment to enforcing the law vigorously against those who demand
their employees enter into noncompete agreements so pernicious and so onerous as to make them
anticompetitive. Second, to address in the context of this matter the fact-specific approach and
considerations that govern the Commission’s evaluation of noncompete agreements.

I

I have long said that the antitrust laws serve to protect workers, and that the Commission
should devote resources to protecting competition in labor markets.? Indeed, the launch of the
Commission’s Joint Labor Task Force earlier this year, at my direction, reflects that the agency
feels workers’ pain.> “A healthy labor market is critical to the country’s success” but,
unfortunately, “anticompetitive employer labor practices are widespread.” That reality is why the
Task Force is prioritizing rooting out and prosecuting deceptive, unfair, and anticompetitive labor-
market practices that harm American workers.> These practices include noncompete agreements,’
which generally are contracts in which an employee agrees not to work for his or her employer’s
competitor after his or her employment.
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The Commission’s history with noncompete agreements is complicated. Before 2023, the
Commission had never enforced the antitrust laws against a noncompete agreement between an
employer and employee.” Then, in January of 2023, the Biden Commission settled three
enforcement actions involving noncompete agreements for security guards and glass
manufacturing workers.® Those settlements were basically the beginning and the end of the Biden
Commission’s law-enforcement efforts against noncompete agreements. The very next day, the
Commission launched a gargantuan seventeen-month rulemaking that culminated in a final rule
purporting to ban almost every noncompete agreement in the country.” After opening the
rulemaking, the Commission brought only one more enforcement action against noncompete
agreements. '

The Democrat Commissioners’ choice to throw thousands of manhours into the rule was
indefensible. The rule was obviously unlawful. Commissioner Holyoak and I explained at great
length the many ways in which the rule violated the Federal Trade Commission Act (“FTC Act”),
the Administrative Procedure Act, and the Constitution.!' The courts unsurprisingly agreed, and
the rule was vacated before it went into effect.!> The rule therefore has not protected a single
worker.

That means that for all the Democrat Commissioners’ rhetoric about the dangers of
noncompete agreements, the Biden Commission produced only four settled enforcement actions
and a failed rule in four years. The immense resources expended on the rule’s promulgation and
defense could have instead been expended on investigating and litigating specific cases that could
have protected thousands of workers. Instead, the Commission spent it all on a rule that protected
none.

The rule’s vacatur does not prevent the Commission from doing what it should have been
doing all along—addressing noncompete agreements through enforcement actions against
companies that misuse them in violation of the law. The Commission’s enforcement actions,
including consent agreements, have a much wider effect than just on the direct subjects of those
actions. They set forth, one reasoned decision at a time, the Commission’s view of what
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circumstances make a particular practice lawful or unlawful under Section 5 of the FTC Act.'* A
steady stream of enforcement actions against an unlawful practice provides the markets with
transparency about what the agency believes the law requires—transparency that is very important
in the application of generally worded statutes like Section 1 of the Sherman Act and Section 5 of
the FTC Act. In response, market participants will often shift their behavior to comply with the
agency’s articulated understanding of the law.

All this to say that addressing noncompete agreements through continued enforcement
actions will secure real, enduring relief for American workers. Today’s Commission action
rightfully does just that.

II
A

Noncompete agreements have been around, and subject to scrutiny, for more than half a
millennium. Medieval English law generally proscribed them precisely because they interfered
with an individual’s right to ply his or her trade.'* So pernicious was “the mischief which may
arise ... to the party, by the loss of his livelihood, and the subsistence of his family,” and “to the
publick, by depriving it of an useful member.”!> The dangers of noncompete agreements are
obvious: they limit worker mobility, and as a result can impede workers’ ability to negotiate better
employment terms, among other anticompetitive effects. As a result, all fifty States regulate them
extensively. '

But not all noncompete agreements are unlawful. As I have said before, “sometimes
noncompete agreements have anticompetitive effects, and other times they have procompetitive
effects.”!” For example, noncompete agreements can promote investment in employees by
mitigating the risk that a rival will lure employees away.'® And noncompete agreements can allow
business owners to sell their enterprise profitably because no one would buy a business if the seller
could immediately compete again in the same field.!” The common law recognized this fact and
abandoned the categorical proscription in the early eighteenth century in favor of a case-specific
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reasonableness test.2’ Indeed, the first application of what we today call the “rule of reason” was
in a case testing the validity of a noncompete agreement.?!

The Commission continues to apply a case-specific approach to assessing the lawfulness
of noncompete agreements. Here, evidence obtained during the Commission’s investigation gives
me reason to believe that Gateway’s particular use of noncompete agreements violates Section 5
of the FTC Act.?*

Gateway is the largest pet cremation services company in the United States. It serves
veterinarian practices and pet owners directly.”> Gateway operates over 100 cremation facilities
from which the company’s nearly 2,000 U.S.-based employees serve 17,000 veterinary clinics
across North America.?* In 2019, Gateway began requiring noncompete agreements for all new
employees, regardless of their responsibilities.?> The Complaint alleges that these agreements are
neither reasonable in scope nor justified to protect a legitimate business interest.

The noncompete agreements prohibit Gateway’s employees—with the exception of those
in California, where such agreements are banned—from working in the pet cremation industry
anywhere in the United States for one year after their separation from Gateway.?® So although
limited in duration, the vast geographic scope is overbroad as it effectively requires workers to exit
the pet cremation industry within the United States entirely for a year.?’

Gateway’s noncompete agreements also apply indiscriminately to highly compensated
executives and hourly workers in relatively low-skill positions alike.?® For example, Gateway’s
noncompete agreements apply to drivers who pick up deceased pets, as well as crematory workers
who process ashes and prepare paw print mementos.?’ These workers are critical to providing
cremation services, and they make up the vast majority of Gateway’s employees,>® but their job
duties do not require extensive training that might justify some noncompete restrictions. !
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Additionally, Gateway demanded noncompete agreements from workers they terminated
only weeks later, or in areas where Gateway exited operations when it closed dozens of facilities
from 2020 through 2023.3? Gateway also sought to secure noncompete agreements from
employees it might acquire as part of a transaction.”®> And Gateway knowingly wielded
noncompete agreements to erect barriers in circumstances where it faced what it perceived to be
tougher competition.>* All of these facts combine to curtail worker mobility and workers’ ability
to negotiate better employment terms, and present an entry barrier in the pet cremation industry.>>

The attuned reader may notice some similarity between my analysis here and the common-
law reasonableness inquiry applied by many state courts when assessing the lawfulness of
noncompete agreements, which asks whether the restriction is no greater than necessary to protect
the employer’s legitimate interests, and balances those interests against the hardship inflicted on
the employee and any potential injury to the public.® That similarity is not a coincidence. The first
time a court ever deployed the rule of reason to assess the lawfulness of an agreement in restraint
of trade was in Mitchel v. Reynolds, an English case involving a noncompete agreement.?’ Even
today, the Supreme Court treats the rule announced in Mitchel as “a standard for testing the
enforceability of covenants in restraint of trade which are ancillary to a legitimate transaction, such
as an employment contract.”>® This rule of reason for noncompete agreements was well established
in the common law when Congress adopted both the Sherman Act and the FTC Act.?® The Supreme
Court has since interpreted the FTC Act to incorporate the Sherman Act’s prohibition on
unreasonable restraints of trade, and the Sherman Act incorporates the rule of reason for assessing
whether an agreement is an unlawful restraint of trade.*’ The Sherman Act “invokes the common
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law itself,”*! and the common law forms the backdrop against which Congress enacted the
Sherman Act.** Although Congress did not fix the antitrust laws’ prohibitions to match whatever
the common law said in 1890,* the common law is at least relevant to determining whether a
particular restraint violates the antitrust laws.* It is thus perfectly appropriate to look to the
common law’s traditional application of the rule of reason to a restraint that under modern doctrine
is subject to the rule of reason. The common-law balancing test originating in Mitchel can be
considered a particular application of the rule of reason, which is itself a balancing of
anticompetitive effects against procompetitive justifications.*’

B

The proposed Order protects workers by forbidding Gateway and all other businesses that
Gateway controls now or at any point during the ten-year term of the proposed Order from entering
into, maintaining, or enforcing noncompete agreements, with limited exceptions.*® Specifically,
first, the proposed Order permits Gateway to enter into noncompete agreements as part of “the sale
of a business, provided that individuals subject to such an agreement have a pre-existing equity
interest in the business being sold.”*’ This exception is consistent with the longstanding common-
law rule that noncompete agreements are a valid adjunct to the sale of a business.*® Second, the
proposed Order also excludes certain individual employees from its prohibition.*” Gateway
justified the exclusion of each of these individuals in negotiations with Commission staff.
Generally, these individuals represent equity holders, their families, very senior managers, those
with outside business relationships with Gateway, or those who otherwise have more unique access
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to competitively sensitive information. Again, this exception is consistent with the general
common-law rule that noncompete agreements are justified when they go no further than necessary
to protect specific, identifiable, and valid interests of the employer that could not be protected
without the noncompete agreement.>

The proposed Order additionally limits the scope of Gateway’s non-solicitation
agreements. Specifically, the proposed Order restricts non-solicitation agreements to customers
with whom the employee “had direct contact or personally provided service” in the previous
twelve months of their service at Gateway.>! These additional restrictions are necessary to ensure
Gateway cannot circumvent the prohibition on noncompete agreements by enforcing onerous non-
solicitation terms that would effectively prohibit employees from starting a competing business.
After all, a broad non-solicitation clause that bars employees from working directly with any
current or potential Gateway customer would severely inhibit the employee’s ability to work in
the industry during the term of the non-solicitation agreement, even in the absence of a noncompete
agreement.

The proposed Order also contains a requirement that Gateway provide current, former, and
new employees with clear and conspicuous notice that they are not subject to noncompete
agreements and about the now-narrower scope of their non-solicitation agreement.’? Other
standard provisions include compliance reporting on a standard schedule or additional reporting
as the Commission or staff may require, notice to the FTC of material changes to Gateway’s
business, and access for the FTC to documents and personnel.>

% % %

The failure of the Biden Commission’s rule does not mean that employers are free to
impose noncompete agreements willy-nilly. The antitrust laws protect labor-market competition,
and therefore prohibit unreasonable noncompete agreements that limit that competition. Today’s
proposed Order makes clear that the Trump-Vance Commission will act as a cop on the beat,
enforcing the antitrust laws against unlawful noncompete agreements to protect American workers,
rather than trying to legislate them away.
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reasonableness test); Restatement (2d) of Contracts § 188 (1981) (same).
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