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Appellants’ opening brief of November 15, 2023, is complete except as 

follows. The following attorneys may also have an interest in the 

outcome of this appeal. 

Friley, Jesselyn – Counsel for FTC 

Hoffman, Matthew M. – Counsel for FTC



 

 

 
STATEMENT REGARDING ORAL ARGUMENT 

The Federal Trade Commission respectfully requests oral 

argument. Given the number of arguments Appellants have raised in 

their brief, oral argument will likely be useful to focus the Court on the 

dispositive factual and legal issues and assist it in deciding this case. 
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INTRODUCTION 

Appellant FleetCor Technologies, Inc., markets and sells “fuel 

cards”—limited-purpose credit cards that can be used to purchase fuel. 

FleetCor’s customers are businesses that give the cards to their 

employees who are responsible for driving vehicles. The vast majority of 

FleetCor customers are small- and medium-sized companies, including 

many unsophisticated “mom-and-pop” operations.  

For years, FleetCor preyed on these customers through deceptive 

advertising and unfair fee practices that the district court found were 

“pervasive and long-lasting” and “ingrained in the fabric of the 

company.” ECF 306 (hereinafter “Op.”) at 125, 129.1
0F  FleetCor’s ads 

made three types of deceptive claims. First, FleetCor promised that 

customers using certain cards would receive specific discounts on every 

gallon of fuel they purchased. In reality, those discounts were 

unavailable at many large retailers and could be reduced or eliminated 

for a variety of reasons—restrictions that were disclosed, if at all, only 

in virtually illegible fine-print disclaimers. Second, FleetCor claimed 

 
1 All record citations are to ECF page numbers. A parallel “Appx” cite 

is included for materials in Appellants’ appendix. 
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that certain MasterCard branded cards were limited to “fuel only” 

purchases—even though they could also be used inside service stations 

to buy items like beer, snacks, groceries, and gift cards. Finally, 

FleetCor claimed its cards had no transaction fees, but actually 

assessed several fees on a per-transaction basis. 

FleetCor also bilked customers through two kinds of unfair fee 

practices. First, FleetCor charged fees without customer consent, 

including both transaction fees and fees for additional products that 

customers never signed up for. FleetCor affirmatively concealed these 

fees—for example, by deliberately leaving them off billing invoices and 

instructing service representatives not to mention the fees in calls with 

customers. Second, FleetCor regularly charged cardholders late fees for 

payments that were actually made on time. These practices caused 

hundreds of millions of dollars in consumer harm and continued 

through at least 2022. 

In 2019, the FTC sued FleetCor and its CEO, Ronald Clarke, 

alleging that this conduct violated the FTC Act’s prohibition on unfair 

or deceptive acts or practices. See 15 U.S.C. § 45(a). The district court 

granted summary judgment for the FTC based on “a broad and detailed 
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array of hard, primary source evidence, including the advertisements at 

issue, FleetCor’s internal marketing studies, and an outpouring of 

customer complaints regarding the company’s false representations and 

unfair conduct.” Op. 3. The court held Clarke personally liable based on 

his control of the company and “overwhelming evidence” that he knew 

of the violations. Op. 121. The court further found that FleetCor’s illegal 

practices were ongoing and likely to continue. Given the seriousness of 

the conduct and the fact that it was “intentional,” the court held that 

injunctive relief was “imperative to protect the public interest,” and 

entered a permanent injunction to prevent similar violations going 

forward. Op. 125, 128. 

FleetCor and Clarke now appeal, challenging both the grant of 

summary judgment and the portion of the injunction requiring them to 

obtain express informed consent from customers before charging fees. 

None of their arguments has any merit. The district court’s summary 

decision is correct on the law and supported by overwhelming 

undisputed evidence, and the express informed consent provisions are 

reasonably related to FleetCor’s unlawful conduct and well within the 

court’s discretion. The judgment should be affirmed in its entirety.  
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JURISDICTIONAL STATEMENT 

The FTC filed this action under Section 13(b) of the FTC Act, 15 

U.S.C. § 53(b). The district court had jurisdiction under 28 U.S.C. 

§§ 1331, 1337(a), and 1345. The district court entered judgment on June 

8, 2023. Appellants timely appealed on August 3, 2023. This Court has 

jurisdiction under 28 U.S.C. § 1291. 

STATEMENT OF ISSUES 

1. Did the district court properly grant summary judgment 

against FleetCor? 

2. Did the district court properly grant summary judgment 

against Clarke? 

3. Are the injunction provisions relating to express informed 

consent within the scope of the district court’s remedial authority? 

STATEMENT OF THE CASE 

A. FleetCor’s Fuel Card Business 

FleetCor sells three types of fuel cards: “Fuelman” cards, accepted 

by merchants in FleetCor’s proprietary network; MasterCard-branded 

cards, accepted by merchants in the MasterCard network; and co-

branded cards offered in partnership with major fuel merchants, which 

may operate on either network.  
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The vast majority of FleetCor’s customers—roughly 75%—are 

small businesses with 10 or fewer cards and credit limits of $20,000 or 

less. ECF 161-10 at 34. FleetCor has described its typical customers as 

small business owners or managers who commonly “[w]ork[] in the 

field/drive[] vehicles,” “[d]o[n’t] think of them[selves] as having a ‘fleet,’” 

are “[n]ot always in front of a computer,” and are “short on time due to 

wearing multiple ‘hats.’” ECF 139-7 at 47. Another study describes 

“small fleet” customers as “fairly unsophisticated,” “not technically 

inclined,” and “business owners but not business people,” including 

some for whom “English was not their first language.” ECF 134-9 at 11. 

As a former employee put it, “FleetCor’s bread-and-butter customer is a 

mom-and-pop business where the wife handles the bills and is too busy 

to look things over carefully, so she just pays without questioning any of 

the charges.” ECF 124-20 at 6. FleetCor described these customers as 

“[f]ee resilient.” ECF 134-8 at 8. 

B. FleetCor’s Deceptive Advertisements 

FleetCor induced customers to sign up for fuel cards through a 

variety of deceptive advertisements touting the cards’ supposed 

benefits. Three kinds of claims are at issue here. 
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1. Deceptive Per-Gallon Discount Claims 

FleetCor ads for certain Fuelman and Mastercard fuel cards 

promised that customers would get a specified discount on each gallon 

of fuel they purchased.1F

2 For example, an ad for the Fuelman Diesel 

Platinum Card stated in large bright green boldface type that 

customers would “Save 10¢ per gallon on diesel fuel” and that the 

savings were available “throughout the Fuelman Network.” ECF 122-13 

at 2 (Add-1; Appx0190). And an ad for the Universal Premium 

FleetCard MasterCard promised in large type that customers would 

“Save up to 6¢ per gallon on fuel wherever MasterCard® is accepted.” 

ECF 122-16 at 2 (Add-2). 

These promises were deceptive because the discounts were subject 

to significant restrictions that were disclosed, if at all, only in miniscule 

fine-print disclaimers at the bottom of the ads. The type was so small it 

could not easily be read without a magnifying glass, making the 

disclaimers virtually illegible. And even if an eagle-eyed customer could 

 
2 For convenience, copies of the ads and terms and conditions 

documents cited herein are reproduced in the Addendum to this brief. 
Citations to “Add” refer to pages of the Addendum. 
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read the disclaimers, many of the restrictions were written in vague 

language, using terms that were never defined or explained. 

For example, here is the disclaimer that appeared in the Diesel 

Platinum Card ad, reproduced actual size: 

 

ECF 122-13 at 2 (Add-1; Appx0190). The first sentence states: “Discount 

is not available at Loves, Chevron/Texaco, Arco, and Sinclair.” Id. Thus, 

contrary to the representation in the main body of the ad that 

customers would save 10¢ per gallon “throughout the Fuelman 

Network,” the discounts were unavailable at several major retailers. 

Similarly, here is the disclaimer that appeared in the Universal 

Premium MasterCard ad, again reproduced actual size: 

 

ECF 122-16 at 2 (Add-2). This fine print says that the promised 6¢ 

savings is a “combination of 3¢ per gallon within the Fuelman Discount 

Network and up to 3¢ per gallon in volume rebates,” which are 

“calculated on the gallons pumped at Level 3 sites.” Id. Thus again, 

discounts were available only at certain sites, contrary to the 

representation in the ad’s main body that customers would save money 
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“wherever MasterCard® is accepted.” Id. To make matters worse, this 

language is vague. It does not identify the retailers in the “Fuelman 

Discount Network”—instead, it directs customers to an external 

website, which FleetCor could modify at any time. Nor does it explain 

what a “Level 3 site” is or how many gallons needed to be purchased to 

obtain a discount. Furthermore, the disclaimer states that an account 

“must be in good standing” to qualify for the discount without 

explaining what that means. Id. 

Numerous other ads followed the same pattern. Although the 

language of the disclaimers varied, they typically provided that 

discounts were not available at certain large retailers. In a particularly 

egregious example, the body of an online ad for the Fuelman Discount 

Advantage FleetCard touted that the card was “accepted across 6 major 

national brands, including Chevron, Texaco, Loves, Pilot, Sinclair and 

ARCO,” but the fine-print disclaimer said that the discount “does not 

apply to gallons pumped” at a “Convenience Network” consisting of 

those same six retailers, and that this network was “subject to change 

without notice.” ECF 122-11 at 3 (Add-3). Some of the disclaimers (but 

not others) added the vague “good standing” requirement. Some 
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disclaimers even contained language stating that “Fuelman reserves 

the right to change the rebate program at any time without prior 

notice.” E.g., ECF 122-15 at 2 (Add-4).  

The net result was that the actual per-gallon discounts customers 

received were substantially less than the advertised discount. The 

following table shows the difference: 

Product Advertised Actual  
Discount Discount 

Fuelman Diesel Platinum – 2016 10¢ 6¢ 
Fuelman Diesel Platinum – 2017-2019 8¢ 6¢ 
Fuelman Commercial Platinum 5¢ 3¢ 
Fuelman Discount Advantage 5¢ 0.1¢ 
Universal Premium MasterCard 6¢ 1¢ 

ECF 132-7 at 15. FleetCor’s internal records and studies show that 

numerous customers complained not getting promised discounts. See, 

e.g., ECF 134-12 at 2; 198-37 at 3; 198-41 at 2; 140-5 at 15, 17; 139-9 at 

19; 198-5 at 4.  

2. False “Fuel Only” Claims 

FleetCor advertised that MasterCard fuel cards could be restricted 

to “fuel only” purchases. See, e.g., ECF 122-22 at 16 (Add-5); 132-11 at 

10 (Add-6). In fact, MasterCard only allows restrictions on where 
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purchases can be made—not on the type of products sold. A slide used 

in a presentation for new FleetCor hires makes this point clearly: 

 
ECF 134-19 at 34 (Appx0592).  

Many cardholders’ employees used “fuel only” cards for nonfuel 

purchases. One customer’s employee racked up $208,688.05 in nonfuel 

purchases, including groceries and several Speedway gift cards, on a 

card that was plainly marked “FUEL ONLY.” ECF 134-20 at 3-4; 134-

21 at 2. Another customer’s employee charged $44,731.04 for nonfuel 

items. ECF 134-22 at 2; see also ECF 134-23 at 4 (customer disputing 

charge noting that “It is also very odd as the cards say FUEL ONLY so I 

wonder why it was even able to be used.”).  

3. No Transaction Fee Claims. 

FleetCor’s ads promised that fuel cards carried “no set-up, 

transaction or annual fees.” E.g., ECF 123-1 at 2 (Add-7); 132-12 at 40 

(Add-8). These claims were false because FleetCor charged at least 

three fees on a per-transaction or per-gallon basis: (1) a “Convenience 
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Network Surcharge” or “Special Network Pricing” fee at certain retail 

locations of up to 10¢ per gallon or $2.50 (later increased to $3.00) per 

transaction; (2) a “Minimum Program Administration Fee of up to 10¢ 

per gallon or $2.00 per transaction when average gas prices dropped 

below $3.25 per gallon; and (3) a “Level 2 Pricing” or “High Risk” fee of 

20¢-30¢ per gallon for Fuelman cards or $3.00-$4.00 for MasterCard 

cards for certain customers. ECF 132-14 at 2, 5, 7 (Add-9, -12, -14; 

Appx0438, 0441, 0443); 141-9 at 6-9. 

C. FleetCor’s Unfair Fee Practices 

FleetCor engaged in two kinds of unfair fee practices. 

1. Unauthorized Fees 

FleetCor charged several fees that were not adequately disclosed 

and to which customers did not consent. These include the three 

transaction fees discussed above and four additional fees for add-on 

programs called “FleetDash,” “Clean Advantage,” “Accelerator 

Rewards,” and “Fraud Protector.” FleetCor automatically enrolled 

customers in these add-on programs and kept charging the fees unless a 

customer caught on and affirmatively opted out. 

FleetCor took numerous steps to hide these fees from consumers 

both before and after customers signed up for cards. A FleetCor senior 
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sales executive candidly admitted that “customers are not informed 

during the sales process of potential fees that they will incur later,” and 

that it was “up to [customers] to read the [terms and conditions] to 

learn about potential fees that will hit them after the sales cycle ends.” 

ECF 135-6 at 2. But FleetCor actively sought to prevent customers from 

reading the terms and conditions: it did not make them available 

online, ECF 139-1 at 2, and refused to send them by email, ECF 135-12 

at 3. Instead, FleetCor sent the terms and conditions by mail after 

customers had signed up.  

Customers who managed to get hold of the terms and conditions 

would find them virtually impenetrable. They were contained on a 

multi-page document with four columns of miniscule type on each page. 

See ECF 132-14 at 2-15 (Add-9 to -22; Appx0438-51). Because the type 

was so tiny, FleetCor created a “read friendly” version in a larger font 

for its own employees to use. ECF 141-5. FleetCor executives were well 

aware that the terms and conditions were “fine print (which neither the 

rep or customer has ever read).” ECF 198-5 at 2; see also ECF 135-18 at 

2 (“[I]t is unclear that customers really read all that fine print.”).  
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Furthermore, the terms and conditions used vague and confusing 

language that did not clearly indicate to customers what fees would 

apply to them and when. E.g., ECF 132-14 at 7 (Add-14; Appx0443) 

(FleetCor “reserves the right” to charge fees for “use of select 

sites/merchants” the list of which was “available upon request” or to 

charge high-risk fees for a host of different factors). For add-on 

programs, FleetCor sent customers a mailer that purportedly described 

the program, and then unilaterally enrolled customers and began 

charging fees on a recurring basis without customer agreement. E.g., 

ECF 136-20 at 6.2F

3 

Once customers were signed up, FleetCor continued its efforts to 

keep them in the dark about fees. Fees were not itemized on the 

invoices customers received. See, e.g., ECF 132-2 at 102. Instead, they 

were listed at the very end of a separate “Fleet Management Report.” 

 
3 FleetCor’s brief includes examples of boxes describing some fees (Br. 

7, 13), but FleetCor did not add these boxes to the front of its terms and 
conditions until late 2019, just before this lawsuit was filed and only 
after the FTC raised concerns. ECF 163-5 at 5 (Appx1396); 311 at 11 
(Appx1751). In 2018-19, terms and conditions documents had a much 
smaller box at the end where it could not easily be seen. ECF 132-14 at 
12, 15 (Add-19, -22; Appx0448, 0451).  
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This was no accident—FleetCor deliberately chose to put the fee 

disclosures in a place where customers were less likely to see them. 

When a new fee was mistakenly placed on the invoice rather than the 

Fleet Management Report, an employee immediately noted that this 

was “not good” because it would “cause a lot of noise and our odds of 

keeping this fee will go down and our odds of losing customers will go 

up.” ECF 142-20 at 4. A high-ranking FleetCor executive responded: 

“Crap!” and the fee was quickly removed from the invoice. Id. FleetCor 

consciously chose not to tell customers when it started charging a new 

fee or raised the amount of an existing one. See, e.g., ECF 136-3 at 2 

(App0603); 136-6 at 2. And it instructed employees to withhold 

information about fees in calls with customers. See, e.g., ECF 198-13 at 

13; 198-14 at 2. 

FleetCor further hid the existence of fees by not charging them for 

the first few months. As a former employee explained, this was because 

the company understood that “customers were more likely to pay close 

attention to their bills” during the first few months after signup, and 

that “after the first few months … customers would be less likely to 

notice the fees.” ECF 124-20 at 6; see also ECF 133-7 at 14 (Appx0501) 
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(“Processes limiting the application of fees during the first ~60 days of 

an account transactions are critical to reducing attrition.”). 

FleetCor’s internal files are replete with studies documenting 

customer complaints about being charged for fees they never agreed to. 

Op. 76-79 (summarizing studies). Additionally, the FTC’s expert, Dr. 

Jon Krosnick, surveyed more than 150 former current and former 

FleetCor customers, documenting numerous similar complaints and 

finding that that only 7% of customers were informed in advance about 

all the fees FleetCor charged them. ECF 124-1 at 9 (Appx0222), 74. 

Using FleetCor’s transaction data, the FTC calculated that 

customers were charged some $320 million in unauthorized fees 

between 2014 and 2019. ECF 132-7 at 20-21. 

2. Improper Late Fees 

FleetCor charged many customers late fees for payments that 

were actually made on time. Numerous internal studies show that 

FleetCor often failed to record mailed-in checks in its system for several 

days, delayed processing online payments up to 48 hours, and made 

bills due on weekends but did not process payments received after a 

Friday cutoff. See ECF 198-2 at 23; 140-16 at 20; 137-18 at 14-15 
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(Appx0618-19); 135-3 at 3; 198-50 at 8-10; 135-2 at 21-22. FleetCor’s 

own expert, Dr. Schoar, sampled online payments from 2018 to 2020 

and found that one third of payments marked “late” were actually paid 

on or before the due date. ECF 161-8 at 279-80 (Appx1190-91); see also 

ECF 124-1 at 5 (Appx0218) (Dr. Krosnick’s study finding that 38% of 

customers surveyed had been charged a late fee for a timely payment). 

FleetCor management was well aware of these issues. One senior 

executive called improper late fees a “massive problem,” and wrote that 

she had “heard insinuations that we don’t want to fix the issue because 

we want to capture the late fees that our payment problems generate.” 

ECF 198-50 at 2. A former revenue analyst was told by management 

that “FleetCor did not want customers to start paying on time so that 

FleetCor could continue to generate late fee revenue.” ECF 124-20 at 5-

6. The directive to maximize late fees came from the top; in 2018, 

Clarke specifically directed staff to find “opportunities to get more late 

fee revenue.” ECF 138-25 at 2 (Appx0654). 

The FTC calculated that FleetCor improperly charged $213 

million in late fees from 2014 to 2019. ECF 132-7 at 26. 
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D. Clarke’s Knowledge and Control 

As CEO, Clarke had authority to put an end to FleetCor’s 

unlawful practices. He was well aware of complaints about FleetCor’s 

marketing and fee practices from multiple sources, including public 

news stories that he received, read, and discussed with staff. E.g., ECF 

138-15 at 2-3 (Appx0623-24); 139-6 at 2 (Appx0704). He received 

internal reports on the problems, see ECF 138-22 at 2-3, 21 (Appx0630-

31, 0649), and heard complaints directly from FleetCor shareholders 

and business partners, see ECF 142-17 at 2 (Appx0707); 198-33 at 4-5. 

Rather than taking corrective action, he publicly dismissed reports of 

problems as “fake news.” ECF 124-18 at 4. 

E. Proceedings In This Case 

In 2019, the FTC sued FleetCor and Clarke for violating Section 5 

of the FTC Act, which prohibits “unfair or deceptive acts or practices.” 

15 U.S.C. § 45(a). Counts I to III of the complaint alleged that FleetCor 

engaged in deceptive advertising based on its false per-gallon discount, 

“fuel only,” and “no transaction fee” claims. Count V alleged that 

FleetCor engaged in unfair practices with respect to both unauthorized 
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fees and improper late fees.3F

4 The FTC sought a permanent injunction 

under Section 13(b) of the FTC Act, 15 U.S.C. 53(b).4F

5 

The district court granted summary judgment for the FTC in a 

thorough and detailed 130-page opinion. It held that all the challenged 

ads were deceptive. Specifically, the court “conclude[d] as a matter of 

law that the tiny, inscrutable print of the disclaimers does not cure the 

net impression of the representation in the ads … that customers would 

be afforded certain per-gallon savings throughout the Fuelman Network 

or wherever Mastercard is accepted without condition or caveat.” Op. 

31. The court held that MasterCards marketed as “fuel only” were not 

limited to fuel purchases and that FleetCor’s ads “had a tendency to 

deceive, and in fact did deceive.” Op. 49. And it held that fees charged 

per transaction or per gallon are “transaction fees,” notwithstanding 

FleetCor’s “semantic gymnastics” to the contrary. Op. 54. 

 
4 Count IV alleged that billing customers for these unlawful fees was a 

deceptive practice, but since that claim rises or falls with Count V we do 
not discuss it separately. 

5 The FTC abandoned a claim for monetary relief following AMG 
Capital Management, LLC v. FTC, 141 S. Ct. 1341 (2021). 
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The court also granted summary judgment on the unfair fee 

practice claim. It held that “FleetCor charged a slew of fees that: were 

never discoverable to customers, were obscured by undecipherable 

language, were hidden in tiny print in T&Cs that were not sent to 

customers or were made difficult to access, were added on without 

notice, or were charged in spite of promises by customer service reps (or 

ads) that such fees would not be charged.” Op. 102. And it found 

“overwhelming” undisputed evidence that “customers suffered 

substantial harm in being charged unfair late fees when they paid their 

bills on time or were blocked from paying bills by FleetCor’s Sisyphean 

payment system.” Op. 76. 

The district court further found no material dispute that Clarke 

was personally liable for FleetCor’s violations based on his control of the 

company and substantial undisputed evidence that he had at least some 

knowledge of FleetCor’s unlawful practices. Op. 112-22.  

Finally, the district court determined that injunctive relief was 

necessary. Op. 122-28. It cited the “mountain of evidence” presented by 

the FTC that FleetCor’s violations were “far-reaching,” that the 

deceptive ads were not isolated instances and “left customers 
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consistently feeling swindled and misled,” and that the unlawful fee 

practices were “even more pervasive.” Op. 124. It found a high degree of 

scienter, citing internal studies and emails from high-level employees 

showing that “FleetCor was well aware that customers were being 

hoodwinked.” Op. 125. “Unrefuted evidence” showed “that the conduct 

was intentional—and that it came straight from the top.” Id. The 

unlawful practices were “ingrained in the fabric of the company for 

years.” Id. Furthermore, FleetCor and Clarke continued to deny the 

wrongful nature of their conduct and were in a position to continue it. 

Although FleetCor argued that it had ceased its violations, the court 

was not persuaded; it pointed to “demonstrable record evidence” from as 

late as 2020 that “FleetCor’s unfair practices persist.” Op. 126. The 

court found a reasonable likelihood of further violations and concluded 

that a permanent injunction was “imperative to protect the public 

interest.” Op. 126, 128.  

The district court held further proceedings to determine the scope 

of the injunction, including a two-day evidentiary hearing (ECF 329, 

330) and submission of two rounds of proposed orders (ECF 309; 311; 
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339-2; 345-2). The court then entered a final injunction to prevent 

further violations. ECF 355 (Appx2062-83). This appeal followed. 

F. Standard of Review 

This Court reviews the district court’s grant of summary judgment 

de novo. E.g., McGriff v. City of Miami Beach, 84 F.4th 1330, 1333 (11th 

Cir. 2023). The judgment should be affirmed if there is “no genuine 

dispute as to any material fact and the [FTC] is entitled to judgment as 

a matter of law.” Fed. R. Civ. P. 56(a). The injunction is reviewed for 

abuse of discretion. FTC v. On Point Cap. Partners LLC, 17 F. 4th 1066, 

1077 (11th Cir. 2021). It must be affirmed unless the district court 

“commit[ted] a clear error of judgment, fail[ed] to follow the proper legal 

standard or process for making a determination, or relie[d] on clearly 

erroneous findings of fact.” FTC v. Nat’l Urological Grp., 80 F.4th 1236, 

1241 (11th Cir. 2023). “[S]o long as [the district court’s] decision does 

not amount to a clear error of judgment we will not reverse even if we 

would have gone the other way had the choice been ours to make.” SEC 

v. ETS Payphones, Inc., 408 F.3d 727, 733 (11th Cir. 2005). 
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SUMMARY OF ARGUMENT 

FleetCor engaged in a pattern of serious misconduct for years: 

lying to its customers about card benefits and features, charging fees 

customers never agreed to and then concealing the fees, and charging 

late fees for timely payments. Although FleetCor now claims these 

problems are fixed, the record shows that unfair fee practices persisted 

past summary judgment through the evidentiary hearing in October 

2022. The district court properly granted summary judgment based on a 

mountain of undisputed evidence, and the injunction’s express informed 

consent provisions were well within the court’s discretion.  

Summary judgment was proper on all three deceptive advertising 

claims. Contrary to the claims made in the body of FleetCor’s ads, 

discounts were not available on every gallon of fuel pumped wherever 

the cards were accepted. FleetCor’s tiny fine-print disclaimers could not 

cure the false representations in the body of the ads because the 

disclaimers were virtually illegible and written in vague language. It is 

undisputed that “fuel only” MasterCards could be and were used for 

nonfuel purposes. And the fees FleetCor charged on a per-transaction or 

per-gallon basis are “transaction fees” in ordinary English usage. 
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Summary judgment on the unfair fee practice claims was proper 

based on the three-part unfairness test in Section 5(n) of the FTC Act, 

15 U.S.C. § 45(n). With respect to unauthorized fees, FleetCor’s 

argument that the court applied the wrong standard is forfeited because 

FleetCor expressly agreed in the district court that the three-part 

Section 5(n) test was proper. In any case, FleetCor’s argument that a 

practice cannot be unfair unless it violates a “well-established policy” is 

wrong. Section 5(n) imposes no such requirement, but regardless, the 

district court’s unfairness finding is fully consistent with basic 

principles of contract law, which FleetCor claims is the relevant 

yardstick. The essence of a contract is that the parties must consent to 

its terms. The district court properly held that the undisputed facts 

showed that FleetCor charged fees without consent, including 

transaction fees and fees for add-on programs customers never signed 

up for, then concealed these fees so customers would not catch on. 

FleetCor does not dispute that it engaged in unfair practices by 

charging customers late fees for timely payments through 2018. 

FleetCor did not argue in the district court that these practices stopped 

before the FTC filed suit in 2019, and there is no evidence that they did; 



 

24 

in fact, a FleetCor executive testified that FleetCor was still charging 

late fees for some on-time payments as late as 2022. In any case, any 

supposed changes FleetCor made in 2018—after it knew it was under 

FTC investigation and likely to be sued—cannot absolve it of liability 

under Section 13(b) of the FTC Act. 

FleetCor concedes that Clarke controlled the company, and the 

district court properly held based on undisputed evidence that Clarke 

had sufficient knowledge to subject him to liability. The knowledge 

requirement is not a high bar; a defendant need only have some 

knowledge of the unlawful practices—not necessarily every detail—and 

reckless indifference to the truth also suffices. The district court cited 

ample undisputed evidence that Clarke learned about the specific 

unfair and deceptive practices at issue here through multiple sources, 

including public news reports, follow-up communications with 

subordinates, and communications with investors and partners.  

The district court did not abuse its discretion by requiring 

FleetCor to obtain express informed consent before charging customers 

any fees. The district court properly weighed the relevant factors 

identified by this Court and concluded that FleetCor’s unfair practices 
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were likely to recur, and indeed, that they were still ongoing as of 2020. 

Evidence at the subsequent evidentiary hearing confirms that as of 

2022, FleetCor was still hiding fees from its customers. 

FleetCor’s challenges to specific aspects of the injunction also fail. 

FleetCor’s argument that the remedy violates Section 5(n) is waived 

and wrong; the district court’s prohibition on hiding fee disclosures 

behind a hyperlink was reasonable in light of FleetCor’s long history of 

misconduct and evidence that many customers do not click on a 

hyperlink; and it was likewise reasonable to require separate consent 

for each fee FleetCor charges. 

ARGUMENT 

I. THE DISTRICT COURT PROPERLY ENTERED SUMMARY 
JUDGMENT AGAINST FLEETCOR. 

The FTC presented overwhelming undisputed evidence that 

FleetCor engaged in both deceptive advertising and unfair fee practices. 

The district court properly granted summary judgment on all counts. 

A. The District Court Properly Granted Summary 
Judgment on the Deceptive Advertising Claims. 

An advertisement is deceptive under Section 5 of the FTC Act if 

“(1) there was a representation; (2) the representation was likely to 

mislead customers acting reasonably under the circumstances, and 



 

26 

(3) the representation was material.” On Point, 17 F.4th at 1079. The 

defendant need not have intended to deceive customers. Orkin 

Exterminating Co. v. FTC, 849 F.2d 1354, 1368 (11th Cir. 1988). Nor 

does the FTC need to show customers were actually deceived, although 

“such proof is highly probative to show that a practice is likely to 

mislead consumers acting reasonably under the circumstances.” FTC v. 

Cyberspace.com, 453 F.3d 1196, 1201 (9th Cir. 2006); accord FTC v. 

USA Fin., LLC, 415 F. App’x 970, 973 (11th Cir. 2011). 

Here, there is no dispute as to the contents of FleetCor’s 

advertisements or the representations contained therein. Nor does 

FleetCor argue that the representations were immaterial. Instead, 

FleetCor contends there are genuine issues of fact as to whether the ads 

were likely to mislead consumers. The district court properly rejected 

FleetCor’s arguments as to all three deceptiveness claims. 

1. FleetCor’s Tiny Fine-Print Disclaimers Do Not 
Cure the Deceptive Representations in 
FleetCor’s Per-Gallon Discount Ads. 

The plain text of multiple FleetCor advertisements promised that 

customers would receive specific discounts on each gallon of fuel 

pumped wherever the cards were accepted. See, e.g., ECF 122-13 at 2 
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(Add-1; Appx0190); 122-16 at 2 (Add-2). FleetCor concedes that it did 

not actually give customers a discount on every gallon pumped, but 

argues the ads were not deceptive because the discount claims were 

sometimes followed by an asterisk supposedly alerting customers to a 

tiny fine-print disclaimer at the bottom of each ad. The district court 

properly held that as a matter of law these disclaimers were 

“inscrutable” and did not cure the misleading impression created in the 

main body of the ads.5F

6 Op. 31. 

A representation “may be likely to mislead by virtue of the net 

impression it creates even though the solicitation also contains truthful 

disclosures.” Cyberspace.com, 453 F.3d at 1200. Accordingly, 

“[d]isclaimers or qualifications in any particular ad are not adequate to 

avoid liability unless they are sufficiently prominent and unambiguous 

to change the apparent meaning of the claims and to leave an accurate 

 
6 FleetCor’s argument that its liability should be limited to the ads the 

district court specifically discussed is raised only in a footnote (Br. 44 
n.9) and is thus waived. LaCroix v. Town of Fort Myers Beach, 38 F.4th 
941, 947 n.1 (11th Cir. 2022). In any event, the FTC submitted “dozens 
of advertisements promising per-gallon savings” that varied from each 
other only “slightly.” Op. 23. FleetCor has not shown any material 
difference between the ads discussed by the court and those other ads. 
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impression. Anything less is only likely to cause confusion by creating 

contradictory double meanings.” Removatron Int’l Corp. v. FTC, 884 

F.2d 1489, 1497 (1st Cir. 1989). 

Tiny fine-print disclaimers like FleetCor used here cannot cure 

deceptive claims in the body of the ads. Just recently, this Court held 

that small disclaimers in a pale-colored font on a defendant’s website 

were “either too small or too vague to dispel the misrepresentations 

otherwise created by the websites.” On Point, 17 F.4th at 1080. In 

Cyberspace.com, defendants mailed a solicitation that included a check 

with small print on the back stating that depositing the check would 

constitute agreement to pay a monthly fee for internet access. 453 F.3d 

at 1198. The court held that the disclaimer did not cure the overall 

deceptive impression that the check was a refund or a rebate and 

affirmed a grant of summary judgment. Id. at 1200. Likewise, in FTC v. 

Brown & Williamson Tobacco Co., 778 F.2d 35 (D.C. Cir. 1985), a 

cigarette manufacturer misleadingly claimed that its product contained 

“1 mg. tar,” but qualified that claim in a “fine-print legend” that “often 

appears in virtually illegible form, placed in an inconspicuous corner of 
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[the] advertisements.” Id. at 43. The disclaimer did not eliminate the 

deceptive nature of the ad. Id.   

The same principles apply here. The district court was entitled to 

rely on common sense and its own eyes to assess whether FleetCor’s ads 

were deceptive. It properly held that no reasonable factfinder could 

conclude that tiny and virtually illegible disclaimers buried at the 

bottom of the ads cured the deceptive impression created by the large 

and prominent type in the ads’ main body.  

Furthermore, the district court properly held that even if an eagle-

eyed consumer could read the disclaimers, that would not cure the ads’ 

overall deceptive impression because the disclaimers are full of vague 

and uncertain language. Op. 36. For example, several disclaimers state 

that discounts are unavailable unless the account is in “good standing,” 

but leave this term undefined. See ECF 122-16 at 2 (Add-2); 122-15 at 2 

(Add-4). One disclaimer says that discounts are available for purchase 

within the “Fuelman Discount Network,” which is described in an 

external website that could change at any time, based in part on 

purchase at “Level 3 sites,” which is undefined. ECF 122-16 at 2 (Add-

2). Another says discounts are not available at locations that are part of 
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a “Convenience Network” that is “subject to change without notice.” 

ECF 122-11 at 3 (Add-3). On top of all that, some disclaimers say that 

FleetCor “reserves the right to change the rebate program at any time 

without prior notice,” making the promised discounts entirely illusory 

and subject to revocation at FleetCor’s whim. ECF 122-15 at 2 (Add-4).6F

7 

FleetCor’s argument that the district court erred in resolving 

deceptiveness on summary judgment is wrong. Courts regularly assess 

the effectiveness of disclaimers on summary judgment simply by 

looking at the face of the ads. See, e.g., FTC v. Direct Mktg. Concepts, 

Inc., 624 F.3d 1, 11-12 (1st Cir. 2010); Cyberspace.com, 453 F.3d at 

1200-01. Courts are “well-equipped to discern express claims or clear 

and conspicuous implied claims from the face of the advertisement,” and 

contrary to FleetCor’s suggestion (Br. 47) consumer surveys are not 

needed to show deceptiveness. FTC v. Nat’l Urological Gp., 645 F. 

Supp.2d 1167, 1189 n.12 (N.D. Ga. 2008), aff’d 356 F. App’x 358 (11th 

 
7 Insofar as FleetCor purported to reserve such rights, ads that did not 

include this language were even more deceptive. See Op. 34-35. 
FleetCor produced no empirical evidence supporting its claim (Br. 49) 
that customers would have understood the promised discounts could be 
changed or eliminated at any time.  
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Cir. 2009). The unreported district court case FleetCor relies upon, FTC 

v. DIRECTV, Inc., No. 15-cv-01129, 2018 WL 3911196 (N.D. Cal. Aug. 

16, 2018), does not suggest summary judgment was improper here. As 

the district court correctly observed, the disclaimer there “was larger, 

legible, bolded, underlined, and in the center of the advertisement—a 

world away from the disclaimers at issue here.” Op. 30-31. 

FleetCor did not present any evidence that creates a genuine 

factual dispute as to the deceptiveness of its ads. First, the fact that 

some of the ads contained a small asterisk supposedly alerting 

consumers to the disclaimer (Br. 44-45) does not change the ads’ overall 

misleading impression, given that the disclaimers directly contradict 

the claims in the main body of the ads, are so small as to be illegible, 

and are written in vague language that consumers could not reasonably 

be expected to understand. 

FleetCor’s claim that its customers were “sophisticated” business 

entities (Br. 45-46) likewise does not raise a genuine issue of material 

fact. It is undisputed that the overwhelming majority of FleetCor’s fuel 

card customers are small businesses that are not particularly 

sophisticated. See discussion supra at 5. Furthermore, even if a 
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sophisticated customer might have read and understood the 

disclaimers, that does not mean they were not deceptive. The FTC Act 

protects “the public—that vast multitude, which includes the ignorant, 

the unthinking, and the credulous, who, in making purchases, do not 

stop to analyze, but are governed by appearances and general 

impressions.” FTC v. Freecom Commc’ns, Inc., 401 F.3d 1192, 1202 n.5 

(10th Cir. 2005) (citation omitted); accord Gulf Oil Corp. v. FTC, 150 

F.2d 106, 109 (5th Cir. 1945).  

Contrary to its claims (Br. 45), FleetCor did not present “empirical 

evidence” (e.g., a consumer survey) that reasonable customers would 

have seen and understood the disclaimers. Instead, FleetCor argues 

that customers were not actually misled because “less than 2%” of 

customer service call records reviewed by its expert involved complaints 

about discounts and the district court cited “only” five such 

complaints.”7F

8 But the district court was clear that these complaints are 

 
8 The district court excluded most of the report of FleetCor’s expert, 

Dr. Wind, as unreliable. ECF 305 (Appx2062-83). FleetCor’s assertion 
that the district court disregarded the unexcluded portions of the report 
(Br. 45 n.10) is incorrect. The court stated that even considering the 
report “would not alter the calculus” because Dr. Wind did not “consider 
the actual advertisements at issue” or “speak to the operative question 
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merely examples consistent with other evidence, including FleetCor’s 

own internal studies documenting customer complaints about discounts. 

Op. 34, 39-40 (citing ECF 139-9 at 19; 140-5 at 15, 17). In any event, 

“proof of actual deception is unnecessary to establish a violation of 

Section 5.” E.g., Cyberspace.com, 453 F.3d at 1201 (cleaned up). The 

undisputed fact that many customers did complain about not getting 

promised discounts is simply icing on the cake—it is “highly probative” 

evidence reinforcing the conclusion that the claims were deceptive. Id.  

Finally, FleetCor’s argument that summary judgment is 

appropriate only in the case of “scams” (Br. 47) finds no support in case 

law. In any event, FleetCor’s conduct here—unequivocally promising 

discounts on every gallon of fuel pumped but then denying customers 

those savings based on inscrutable and vague disclaimers—qualifies as 

a scam under any ordinary definition of the term. 

 
of whether the particular per-gallon representations at issue had a 
tendency to deceive consumers.” Op. 42-43. It further noted that some of 
Dr. Wind’s data “actually supports the FTC’s position that customers 
were generally misinformed about per-gallon discounts.” Op. 43 n.16.  
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2. Undisputed Evidence Shows That “Fuel Only” 
Cards Could Be Used To Purchase Nonfuel Items. 

FleetCor does not dispute that its ads promised MasterCard fuel 

cards could be limited to “fuel only” purchases. Nor does it dispute that 

“fuel only” MasterCards were used on multiple occasions to buy nonfuel 

items, including gift cards—a cash equivalent. See, e.g., ECF 134-20 at 

4; 134-21 at 2; 134-22 at 2; 134-23 at 4. FleetCor’s slides make clear 

that “‘Fuel Only’ is a misnomer” because “MasterCard products can not 

limit by product type,” and that “fuel-only” cards could be used to 

purchase other items. ECF 134-19 at 34 (Appx0592). Nothing more is 

needed to sustain the district court’s grant of summary judgment as to 

the “fuel only” misrepresentation. 

FleetCor’s attempt to conjure a dispute of material fact by 

pointing to the deposition of its corporate representative (Br. 50) fails 

for two reasons. First, the witness’s testimony does not undermine the 

undisputed fact that fuel-only cards were used for nonfuel purchases. 

Second, insofar as the witness claimed that “fuel only” cards were 

limited to “at-the-pump” purchases, ECF 162-13 at 4 (Appx1353), that 

testimony is “blatantly contradicted by the record” and therefore cannot 

create a genuine dispute of material fact. Scott v. Harris, 550 U.S. 372, 
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380 (2007). FleetCor’s slides make clear that the default setting for 

MasterCard fuel cards included both at-the-pump and inside-the-station 

transactions. ECF 134-19 at 19, 34 (Appx0577, 0592). FleetCor could 

“further limit the FUEL ONLY card to purchasing only at fuel islands 

… for even more security,” but that required special coding. Id. at 34 

(Appx0592). An email from FleetCor’s national accounts manager—

discussing a customer whose employee racked up hundreds of 

thousands of dollars in nonfuel purchases using a card clearly marked 

“FUEL ONLY”—confirmed that the cards were not strictly limited to 

“pay-at-the-pump” transactions and explained why: “[I]n some of the 

rural areas where they travel that is not as feasible.” ECF 134-21 at 2.  

FleetCor argues it could somehow have explained the slides away 

at trial (Br. 50), but it did not present any evidence in opposition to 

summary judgment showing that the slides were inaccurate or that 

they do not mean what they say. Furthermore, FleetCor’s own expert 

prepared a chart showing that “fuel only” cards could be used both at 

the pump and in stores and that 10% of in-store transactions were for 

nonfuel items. ECF 161-10 at 142-43. There is no genuine dispute that 
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“fuel only” MasterCards could be and often were used for nonfuel 

purchases. 

3. FleetCor Charged Transaction Fees. 

As the district court observed, FleetCor’s arguments that it did not 

charge transaction fees amount to “semantic gymnastics.” Op. 54. 

FleetCor does not and cannot dispute that it assessed three different 

fees—the Convenience Network Surcharge, the Minimum Program 

Administration Fee, and the Level 2 Pricing/High Risk Fee—on a per-

transaction basis or a per-gallon basis (which as the district court 

explained amounts to the same thing).8F

9 FleetCor executive Yue Chen 

repeatedly described these fees as “transaction fees” in her deposition. 

ECF 145-1 at 132, 227, 232-33. FleetCor even instructed customer 

service representatives to call the high-risk fee a “transaction fee.” ECF 

198-26 at 2 (“We want to avoid the words ‘High Risk.’ Instead use the 

term ‘Transaction Fee.’”) 

FleetCor’s argument that “transaction fee” has some special 

meaning in the world of credit cards does not raise a genuine issue of 

 
9 The district court correctly held that “a fee charged per gallon is by 

its nature a transaction fee” since it is “assessed in every fuel purchase 
transaction.” Op. 55. 
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material fact. FleetCor relies on a declaration from Ms. Chen (Br. 25) 

asserting that the fees she previously called transaction fees in her 

deposition were not actually “transaction fees.” ECF 161-17 at 6 

(Appx1230). But “[w]hen a party has given clear answers to 

unambiguous questions which negate the existence of any genuine issue 

of material fact, that party cannot thereafter create such an issue with 

an affidavit that merely contradicts, without explanation, previously 

given clear testimony.” Van T. Junkins & Assocs., Inc. v. U.S. Indus., 

Inc., 736 F.2d 656, 657 (11th Cir. 1984).  

Even if the declaration were not flatly contrary to Ms. Chen’s 

deposition testimony, it would not create a genuine dispute of fact. First 

of all, Ms. Chen’s personal definition, crafted for litigation, says nothing 

about how customers would have reasonably understood the term 

“transaction fee.” And even if some customers might read the term the 

way Ms. Chen does in her declaration, where a claim “conveys more 

than one meaning, only one of which is misleading, a seller is liable for 

the misleading interpretation even if nonmisleading interpretations are 

possible.” Fanning v. FTC, 821 F.3d 164, 171 (1st Cir. 2016); see also 

Resort Car Rental Sys., Inc. v. FTC, 518 F.2d 962, 964 (9th Cir. 1975) 
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(“Advertising capable of being interpreted in a misleading way should 

be construed against the advertiser.”). 

Furthermore, even under Ms. Chen’s definition—”a fee charged by 

a company per every transaction (for the right to make the transaction)” 

(Br. 52)—the fees at are issue are plainly transaction fees. The 

Convenience Network fee is imposed on every out-of-network 

transaction. The Minimum Program Administration fee is charged on 

every transaction when prices fall below a benchmark amount. And the 

Level 2 Pricing/High Risk fees were assessed on every purchase for 

customers deemed high risk. These are transaction fees by any 

conceivable definition. 

FleetCor improperly faults the FTC for not “conduct[ing] a study 

on how customers might understand the phrase ‘transaction fees.’” Br. 

53. But “extrinsic evidence of consumer perceptions” is not required. 

Fanning, 821 F.3d at 170. The district court properly held that 

customers would understand the words “transaction fees” to have their 

ordinary English meaning. FleetCor presented no contrary evidence. 

There is no genuine dispute that fees charged on a per-transaction basis 

are “transaction fees.” 
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B. The District Court Properly Granted Summary 
Judgment on the Unfair Fee Practice Claims. 

Section 5(n) of the FTC Act provides that an act or practice is 

“unfair” if it “[1] causes or is likely to cause substantial injury to 

consumers [2] which is not reasonably avoidable by consumers 

themselves and [3] not outweighed by countervailing benefits to 

consumers or to competition.” 15 U.S.C. § 45(n). “[E]stablished public 

policies” may be “considered with all other evidence,” but “may not 

serve as a primary basis for [an unfairness] determination.” Id.; see also 

Orkin, 849 F.2d at 1363-68 (affirming FTC determination of unfairness 

under this three-prong test).9F

10 The district court properly applied the 

three-prong Section 5(n) test and correctly found no genuine dispute of 

fact that FleetCor’s fee practices were unfair. 

1. The District Court Properly Held That FleetCor 
Engaged in Unfair Practices by Charging Fees 
Without Consent. 

The district court carefully analyzed the evidence concerning 

FleetCor’s practices with respect to transaction and add-on fees and 

 
10 Section 5(n), enacted in 1994, codified the unfairness standard set 

forth in a policy statement the FTC adopted in 1980. See FTC Policy 
Statement on Unfairness (Dec. 17, 1980), at https://www.ftc.gov/legal-
library/browse/ftc-policy-statement-unfairness. 
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correctly found no genuine dispute that each of the three elements of 

the Section 5(n) unfairness test was satisfied. Op. 76-84, 90-111. 

FleetCor now contends (Br. 37-38) that the district court applied the 

“wrong legal standard” because it did not also consider whether the 

unfairness claim was adequately grounded in contract law or other 

established legal principles, which FleetCor asserts is required by 

LabMD, Inc. v. FTC, 894 F.3d 1221 (11th Cir. 2018). This argument is 

forfeited because FleetCor did not raise it below. See, e.g., Douglas 

Asphalt Co. v. QORE, Inc., 657 F.3d 1146, 1152 (11th Cir. 2011). Before 

the district court, FleetCor agreed that that unfairness turned solely on 

the three Section 5(n) factors. See ECF 161-1 at 34 (Appx0742). It did 

not cite LabMD or argue that an additional showing was necessary. 

Furthermore, the language from LabMD that FleetCor now cites 

is nonbinding dictum that misconstrues Section 5(n). In LabMD, this 

Court vacated an FTC cease-and-desist order as insufficiently specific. 

LabMD, 894 F.3d at 1231, 1237. The Court did not reach the issue of 

whether the FTC properly found unfairness but nonetheless stated in 

passing that to be deemed unfair, a practice must violate a “well-

established legal policy” in addition to the three-part Section 5(n) test. 
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Id. at 1229 & n.24. Because that statement was not necessary to the 

result, it is dictum and hence “not binding on anyone for any purpose.” 

Kaye v. Blue Bell Creameries, Inc. (In re BFW Liquidation, LLC), 899 

F.3d 1178, 1186 (11th Cir. 2018). Moreover, the Court’s passing 

statement was inconsistent with the plain text of Section 5(n). Although 

Congress provided that established public policies “may” be considered 

as part of the unfairness test, it did not require their consideration. 15 

U.S.C. § 45(n). In fact, Congress specified that public policies “may not 

serve as a primary basis for [an unfairness] determination.” Id.10F

11  

In any event, the district court’s unfairness determination is fully 

consistent with established legal principles. This Court has repeatedly 

emphasized that “[c]aveat emptor is not the law in this circuit.” FTC v. 

IAB Mktg. Assocs. LP, 746 F.3d 1228, 1233 (11th Cir. 2014); accord FTC 

v. Tashman, 318 F.3d 1273, 1277 (11th Cir. 2003). FleetCor invokes 

contract law and the principle of “inquiry notice.” Yet with respect to 

 
11 Likewise, the Commission’s 1980 unfairness policy statement (see 

n.10, supra), which was cited in LabMD, does not state that unfairness 
requires violation of a well-established policy. It says that the 
Commission may consider public policy to support a finding of 
unfairness, but only if the policy is “clear and well-established.” 
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add-on programs, customers were charged for products they never 

signed up for. A key principle of contract law is that there must be 

“meeting of the minds” and “manifestation of mutual assent.” Starke v. 

SquareTrade, Inc., 913 F.3d 279, 288 (2d Cir. 2019) (applying New York 

law). Even assuming that “inquiry notice” is an appropriate touchstone, 

whether a party may be bound by a contract term under that theory 

turns on “whether the term was obvious and whether it was called to 

the offeree’s attention,” i.e., “presented to the offeree in a clear and 

conspicuous way.” Id. at 289. Furthermore, modern contract law 

recognizes that terms in a standard form contract may be procedurally 

unconscionable and unenforceable where important terms are hidden in 

a maze of fine print so that they cannot be reasonably understood. See, 

e.g., Marquez v. Amazon.com, 69 F.4th 1262, 1271-72 (11th Cir. 2023) 

(discussing Washington law); see also 7 Corbin on Contracts § 29.10 

(online ed. 2023) (explaining how courts have moved away from “the 

traditional duty-to-read concept in adhesion or other standard form 

contracts”). Although the district court was not required to apply 

contract law principles (and FleetCor did not argue that it should), its 

unfairness determination fits comfortably within those principles. 
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The sole case FleetCor cites, Larsen v. Citibank FSB, 871 F.3d 

1295 (11th Cir. 2017), is not to the contrary. Larsen held that an 

arbitration clause in a credit card agreement was not unconscionable 

where the clause was clearly listed in the table of contents, so that 

“even a cursory scan” would have put the average customer on notice of 

its existence, and the clause itself “appear[ed] on a single page, set off in 

a new paragraph that bears the title ‘Arbitration; Waiver of Jury Trial’ 

in bold-faced type.” Id. at 1311.  

The facts here could not be more different. As the district court 

amply documented (see discussion supra at 11-15), FleetCor 

affirmatively chose not to disclose fees in the sales process and then 

made it difficult for customers to obtain a copy of the terms and 

conditions even when requested. The terms and conditions themselves 

were printed in dense minuscule type that was so difficult to read that 

FleetCor created a larger-print version for its own internal use. Add-on 

fees often were not mentioned at all in the terms and conditions, while 

the transaction fees were described only in vague and confusing 

language. On top of all that, FleetCor actively concealed fees from 

customers—for example, by not charging fees during the first few 
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months after signup so customers would be less likely to notice them, by 

not itemizing fees on the bill, and by directing employees not to discuss 

fees in phone calls with customers.  

FleetCor’s other arguments are equally flawed. First, although 

FleetCor now contends there are genuine issues of fact as to whether 

customers suffered or were likely to suffer “substantial injury” (Br. 38-

39), it did not make that argument below, so the argument is forfeited. 

See Op. 83 (“FleetCor does not mention the substantial injury prong of 

the unfairness analysis.”). Even on appeal, FleetCor does not dispute 

the FTC’s estimate of $320 million in consumer injury from 2014 to 

2019. Op. 76; see also ECF 132-7 at 20. That is plainly substantial. See 

Orkin, 849 F.2d at 1365 (aggregate harm of $7 million in improperly 

charged fees over four years was substantial injury). 

Contrary to FleetCor’s assertion (Br. 38), the district court did not 

rely on a mere “smattering” of evidence to support the conclusion that 

FleetCor failed to obtain consent. It cited eight internal FleetCor studies 

(Op. 76-79) providing “statistical and anecdotal evidence that 

significant portions of FleetCor’s customer base were not aware of 

certain fees when they signed up for FleetCor fuel cards, were 
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frustrated with these ‘hidden fees,’ and cited these unexpected fees as 

the reason they stopped using FleetCor cards.” Op. 79. Additionally, the 

court cited a “plethora” of customer complaints that were documented in 

the survey conducted by the FTC’s expert, records of calls with 

customer service agents, and emails from high-level executives. Op. 80-

82. The court noted that these materials were merely “exemplars” and 

that “there are many more in the record.” Op. 79.11F

12 

The “witness testimony and internal documents” FleetCor cites 

(Br. 39) do not raise a genuine issue of material fact. FleetCor argues 

this evidence shows that company policy was to disclose fees at the 

outset, but those conclusory assertions by high-level executives do not 

contradict the voluminous evidence cited by the district court showing 

that FleetCor’s fees were not disclosed in practice and that FleetCor 

affirmatively concealed them.  

 
12 FleetCor asserts in conclusory fashion that the customer complaints 

were “inadmissible hearsay.” As the district court noted (Op. 79 n.13), 
FleetCor did not raise a hearsay objection in its briefs, but anyway 
FleetCor’s surveys and other internal documents are not hearsay 
because they are party admissions, see Fed. R. Evid. 801(d)(2), and 
customer complaints fall within the hearsay exception for statements of 
the declarant’s existing state of mind. See Fed. R. Evid. 803(3); Schering 
Corp, v. Pfizer, Inc., 189 F.3d 218, 227 (2d Cir. 1999). 
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FleetCor likewise fails to create a genuine issue of material fact 

through its gripe that the district court “improperly credited” the FTC’s 

survey expert, Dr. Krosnick, over FleetCor’s experts. Br. 39. The court 

did no such thing. It held that FleetCor’s “memory expert” “d[id] not 

challenge” Dr. Krosnick’s survey finding that only 7% of FleetCor 

customers were informed about fees in advance, “leaving those 

conclusions unrebutted.” Op. 104.12F

13 Another FleetCor expert, Dr. 

Schoar, opined that customer behavior did not change after FleetCor 

made certain changes in its fee disclosures. ECF 161-8 at 106 

(Appx1188). But this evidence does not rebut Dr. Krosnick’s survey 

findings, nor does it even demonstrate that customers were aware of the 

fees before or after the changes were made. The court properly held that 

it was immaterial. Op. 83-84 n.35. In any case, Dr. Krosnick’s findings 

were not essential to the district court’s conclusion. The court made 

clear that “even discounting Dr. Krosnick’s findings, other evidence, 

 
13 FleetCor’s speculation that cross-examination of Dr. Krosnick at 

trial might have undermined his conclusions (Br. 38-39) likewise does 
not create a genuine issue of material fact. FleetCor had an opportunity 
to depose Dr. Krosnick during discovery and present any relevant 
testimony from that examination in opposition to summary judgment. 
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such as FleetCor’s own admissions, still demonstrate that many fees 

were not affirmatively disclosed by representatives at sign up or later in 

the process.” Op. 104; see also Op. 84 n.35. 

Finally, FleetCor failed to argue before the district court that 

“record evidence” submitted during the summary judgment proceedings 

supposedly showed improvement of FleetCor’s informed consent 

procedures such that its deceptive conduct was “unlikely to recur.” Br. 

40. The argument is thus forfeited. In any case, no such evidence 

appears in the summary judgment record. FleetCor now cites portions 

of Dr. Wind’s expert report, but Dr. Wind did not purport to have 

personal knowledge of FleetCor’s practices, and the portions FleetCor 

identifies relate to opinions that were excluded. See ECF 305 at 26-39 

(Appx1590-1603) (excluding opinions about natural experiments and 

touchpoints). Furthermore, as shown below (at 61-63), evidence from 

the injunctive relief hearing shows that FleetCor was still hiding fees 

from its customers through 2022.  

2. The District Court Properly Held That FleetCor 
Charged Late Fees for Timely Payments. 

The district court properly applied the Section 5(n) unfairness test 

and found no genuine dispute that FleetCor engaged in an unfair 
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practice by charging and collecting late fees for payments that were 

made on time. Op. 67-76, 86-90, 109-111. Specifically, the court held 

that FleetCor systematically delayed payment posting, misled 

consumers about payment deadlines, and thwarted consumers 

attempting to pay on time by knowingly using defective payment 

systems. Op. at 86-90. Among other supporting evidence, the district 

court cited “[n]early a dozen” internal FleetCor surveys and an internal 

email admitting that wrongful late fees were a “massive problem.” Op. 

67, 69; ECF 198-50 at 2. 

FleetCor does not dispute that it engaged in unfair late fee 

practices in 2018 and earlier. Instead, FleetCor now asserts for the first 

time that it ceased these practices before the FTC sued in 2019 and that 

as a result the FTC was not authorized to seek injunctive relief for 

these violations. Br. 55-56. FleetCor relies on FTC v. Shire ViroPharma, 

Inc., 917 F.3d 147 (3d Cir. 2019), which held that to plead a claim for 

injunctive relief based on “long-past conduct”, the FTC must allege that 

“the defendant ‘is’ committing or ‘is about to’ commit another violation.” 

Id. at 156 (quoting 15 U.S.C. § 53(b)). 
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FleetCor’s argument fails for multiple reasons. First, the 

argument is forfeited because FleetCor never claimed during the 

summary judgment proceedings that its unfair practices stopped on a 

particular date. Instead, FleetCor simply denied any late fee 

misconduct at all. Second, the argument fails on the facts because the 

evidence FleetCor cites (Br. 55) does not show that the unfair late fee 

practices stopped before 2019. The declaration of FleetCor executive 

Steven Pisciotta (ECF 161-20 (Appx1238-42)) says nothing about any 

overhaul of FleetCor’s payment system in 2018. FleetCor points to some 

slides discussing implementation of a new payment portal in 2018 (ECF 

163-3 at 131-36 (Appx1386-91)), but the slides do not show that 

FleetCor stopped charging people late fees for timely online payments. 

And FleetCor’s own expert, Dr. Schoar, sampled online payments from 

2018 to 2020 and found that one third of payments that FleetCor 

marked “late” were actually paid online on or before the due date. ECF 

161-8 at 279–80 (Appx1190-91). Moreover, FleetCor’s late fee 

misconduct was not limited to payment system problems—it also 

encompassed issues with mailed checks and misleading consumers 

about payment deadlines.  
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Testimony from the evidentiary hearing was not part of the 

summary judgment record, but in any case, the evidence from that 

hearing does not show that FleetCor ceased its unlawful practices 

before 2019. To the contrary, a FleetCor executive testified that as of 

2022, FleetCor continued to charge late fees for some payments received 

before the due date. ECF 329 at 220-22. For example, if a payment was 

due on a Sunday, any payment received after 4 pm the previous Friday 

would be deemed late. Id. at 221-22. FleetCor did not even begin work 

to stop setting customers’ payment due dates on weekends or other days 

on which FleetCor does not process payments until after it lost at 

summary judgment. Id. at 222. 

Finally, even assuming arguendo (and contrary to fact) that 

FleetCor ceased its late-fee misconduct in 2018, the FTC still would be 

entitled to seek an injunction under Section 13(b). FleetCor’s reliance on 

Shire is misplaced because that case addresses “pleading 

requirement[s],” not the ultimate liability standard. Shire, 917 F.3d at 

158.13F

14 Additionally, this case does not involve the kind of “long-past 

 
14 Shire’s conclusion that the “is” or “is about to” language in Section 

13(b) is stricter than the likelihood-of-recurrence test, 917 F.3d at 158-
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conduct” at issue in Shire, where the FTC’s lawsuit was brought five 

years after the unlawful conduct occurred and the defendant company 

had since divested the generic drug at issue. Id. at 149, 156; see FTC v. 

Hoyal & Assocs., 859 F. App’x 117, 120 (9th Cir. 2021) (distinguishing 

Shire where defendants’ willingness to flout law over a decade showed 

likelihood of recurrence). Here, FleetCor claims (without support) that 

it ceased its unlawful practices in 2018, just a year before suit was filed, 

but well after FleetCor learned it was under investigation. See ECF 327 

(noting that FleetCor received civil investigative demand in October 

2017). This Court has recognized that “reform timed to anticipate or 

blunt the force of a lawsuit offers insufficient assurance that the 

practice sought to be enjoined will not be repeated.” NAACP v. City of 

Evergreen, 693 F.2d 1367, 1370 (11th Cir. 1982). FleetCor offers no 

argument as to why Shire should apply in these circumstances. 

FleetCor likewise errs in arguing that the district court failed “to 

determine the scope of the violation.” Br. 57. The district court did 

determine the scope of the violation, finding “overwhelming evidence” 

 
59, is at odds with other circuits’ holdings. See FTC v. Evans Prod. Co., 
775 F.2d 1084, 1087 (9th Cir. 1985); SEC v. Commonwealth Chem. Sec., 
Inc., 574 F.2d 90, 99 (2d Cir. 1978). 
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that delays occurred “in posting all types of payments.” Op. 74. FleetCor 

did not argue that the conduct had stopped, and the evidence shows it 

did not. FleetCor has shown no basis for limiting the scope of its 

liability and has not challenged the portion of the injunction requiring 

proper crediting of payments; any such challenge is waived. 

II. THE DISTRICT COURT PROPERLY ENTERED SUMMARY 
JUDGMENT AGAINST CLARKE. 

The district court properly held Clarke personally liable for 

FleetCor’s violations. An individual is liable under the FTC Act for a 

corporation’s wrongdoing if the individual had “some knowledge of the 

practices” and either “participated directly in the practice or acts or had 

the authority to control them.” On Point, 17 F.4th at 1083. Clarke does 

not dispute that as CEO, he had the necessary control; instead, he 

contends he lacked sufficient knowledge of FleetCor’s violations because 

they were “well below his pay grade.” Br. 57-61. The extensive 

evidentiary record cited by the district court demonstrates otherwise. 

The knowledge requirement is not a high bar. The FTC merely 

needs to show “some” knowledge of the illegal practices—not that the 

defendant was aware of every detail. For example, in On Point, where a 

company perpetrated a scam using deceptive websites, a defendant who 
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served as Chairman of the Board and as a consultant argued that he 

was “only involved in high-level decision making and had no knowledge 

of or control over the contents of [the] websites.” 17 F.4th at 1083. But 

the court found that a set of slides he prepared describing the 

company’s services and business model, combined with his general 

awareness of the company’s finances and operations, were enough to 

satisfy the “some knowledge” standard. Id. at 1083-84; see also IAB, 746 

F.3d at 1228 (head of company had “some knowledge” where he received 

a report from chief compliance office that sales representatives had 

misrepresented company’s products).  

Furthermore, the FTC need not show that the defendant had 

actual knowledge of the unlawful practices: evidence of “reckless 

indifference to the truth” or “awareness of a high probability of 

[unlawfulness] combined with intentionally avoiding the truth” also 

suffices. FTC v. Ross, 743 F.3d 886, 892 (4th Cir. 2014); accord FTC v. 

Primary Gp., Inc., 713 F. App’x 805, 807 (11th Cir. 2017). 

The district court found there was “overwhelming evidence,” and 

thus no genuine dispute, that “Clarke had actual knowledge of 

FleetCor’s unlawful practices, or, at the very least, that he was 
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recklessly indifferent.” Op. 121, 122. The court based this conclusion on 

a detailed analysis of evidence that included (1) e-mail communications 

between Clarke and his subordinates; (2) warnings from shareholders 

and partners; (3) customer complaints to FleetCor and the Better 

Business Bureau; (4) public reports; (5) internal studies; and (6) 

Clarke’s general involvement in discussions about the practices at issue. 

Op. 121. Thus FleetCor’s assertion that the district court relied only on 

a “smattering of emails” (Br. 59) is incorrect. 

Furthermore, the emails FleetCor dismisses are part of a chain of 

communications that clearly show Clarke’s knowledge of the specific 

practices at issue in this case. In March and April of 2017, an 

investigative news organization, the Capital Forum, published several 

articles describing these practices. The articles specifically discussed 

FleetCor’s misrepresentations regarding fees and discounts, its practice 

of automatically enrolling customers in add-on programs and concealing 

the fees, and its practice of assessing late fees even when customers 

paid on time. See ECF 138-14 at 2-6. Clarke admitted that he read 

these reports. ECF 124-4 at 4, 5, 7. 
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Emails show that following these reports, Clarke received 

information from subordinates confirming the substance of the 

reporting. For example, Clarke was told that FleetCor’s terms and 

conditions were not available online and that if those were given to 

investment analysts “the biggest risk would be they pick up on 

[Minimum Program Fee] & high risk fees.” ECF 139-1 at 2. Clarke 

asked about the reported forfeiture of customer rebates and was told 

that “[f]undamentally we have had minimal/no [small and medium 

business] rebates since beginning of 2015.” ECF 139-6 at 2 (Appx0704). 

He asked what notifications customers received when they were 

charged a particular fee for the first time, and he was told “none. Other 

than T&C change.” ECF 136-3 at 2 (Appx0603). He also received a 

report confirming that small- and medium-sized business were 

spending more, not less, than customers paying cash or using non-

FleetCor cards. ECF 139-3 (Appx0669-77). Additionally, Clarke 

requested and received copies of terms and conditions documents, 

invoices, and Fuel Management Reports, so he could see their 

deficiencies for himself. ECF 139-2; 139-4 (Appx0678-0702). 
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In May 2017, Clarke held a call with investors. He noted “the 

various questions that we’ve been getting regarding customer fees, 

billing practices, and our customer service,” and specifically mentioned 

complaints regarding discounts and fees, including the High Risk fee, 

Minimum Program Administration fee, and late fees. ECF 124-18 at 4-

5. Rather than promising to investigate and address these issues, 

Clarke dismissed them as “fake news and exaggerations.” Id. at 4. 

Additional evidence cited by the district court further shows 

Clarke’s knowledge of the specific practices at issue in this case. For 

example, he received a report showing that FleetCor was losing 

customers because of fees that were “too high, unexpected, [or] 

incorrect” and a “lack of discounts.” ECF 138-22 at 2-3, 21 (Appx0630-

31, 0649). FleetCor shareholders and business partners complained 

directly to Clarke about concerns regarding FleetCor’s practices. ECF 

142-17 at 2 (Appx0707); 198-33 at 4-5. And Clarke specifically 

instructed staff to find “opportunities to get more late fee revenue in 

2018,” showing that he was personally focused on this issue, and it was 

not below his pay grade at all. ECF 138-25 at 2 (Appx0654). 
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As the district court held (Op. 121), Clarke’s testimony that he 

directed FleetCor’s general counsel to investigate the practices 

described in the Capitol Forum reports does not create a genuine 

dispute of fact as to Clarke’s knowledge. In fact, this testimony confirms 

that Clarke had at least “some knowledge” of the unlawful practices 

taking place on his watch. And tellingly, Clarke did not testify that he 

took or directed any action to halt FleetCor’s violations or followed up to 

see whether changes were made.  

III. THE INJUNCTION’S EXPRESS INFORMED CONSENT PROVISIONS 
ARE WELL WITHIN THE SCOPE OF THE DISTRICT COURT’S 
REMEDIAL AUTHORITY.  

The only parts of the district court’s injunction that FleetCor 

challenges are provisions addressing FleetCor’s unfair practices with 

respect to unauthorized fees. The injunction bars FleetCor from billing 

customers for any charge without “Express Informed Consent,” which is 

defined as “an affirmative act communicating unambiguous assent to be 

charged, made after Clear and Conspicuous disclosure of … (a) the 

product, service, fee, or interest associated with the charge, (b) the 

specific amount of the charge, (c) whether the charge is recurring and 

the frequency of recurrence; and (d) under what circumstances the 
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charge will be incurred.” ECF 355 at 4, 9 (Appx2065, 2070). “Clear and 

Conspicuous” means the disclosure must be “difficult to miss (i.e., easily 

noticeable) and easily understandable by ordinary consumers,” and 

where it is made by an interactive electronic medium such as the 

internet, “the disclosure must be unavoidable.” Id. at 3 (Appx2064). The 

order also provides that “[m]aterial terms may not be disclosed behind a 

hyperlink or tooltip.” Id. at 5 (Appx2066). Additionally, FleetCor may 

not obtain “assent to more than one charge through a single expression 

of assent.” Id. The district court did not abuse its discretion by 

subjecting FleetCor to these requirements. 

A. The District Court Properly Found That 
FleetCor’s Unfair Practices Were Ongoing and 
Likely To Continue. 

FleetCor is wrong on the law and the facts in arguing that 

injunctive relief was improper because FleetCor has supposedly stopped 

its unfair practices. The Supreme Court has squarely held that “the 

court’s power to grant injunctive relief survives discontinuance of the 

illegal conduct,” so long as “there exists some cognizable danger of 

recurrent violation.” United States v. W.T. Grant Co., 345 U.S. 629, 633 

(1953); see also Pensacola Motor Sales v. E. Shore Toyota, LLC, 684 
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F.3d 1211, 1220 (11th Cir. 2012) (“[A] court has equitable discretion 

about whether to issue an injunction after the conduct has ceased.”). 

Permanent injunctive relief is thus appropriate when “the defendant’s 

past conduct indicates that there is a reasonable likelihood of further 

violations in the future.” CFTC v. S. Tr. Metals, Inc., 894 F.3d 1313, 

1328 (11th Cir. 2018).14F

15  

This Court has identified six factors that courts should weigh in 

considering whether a defendant’s violations are likely to recur: (1) the 

egregiousness of the defendant’s actions, (2) the isolated or recurrent 

nature of the infraction, (3) the degree of scienter involved, (4) the 

sincerity of the defendant’s assurances against future violations, (5) the 

defendant’s recognition of the wrongful nature of his conduct, and the 

(6) the likelihood that the defendant’s occupation will present 

opportunities for future violations. S. Tr. Metals, 894 F.3d at 1328. The 

court need not make findings as to every factor. Id.  The district court 

 
15 FleetCor misplaces its reliance (Br. 25) on Reich v. OSHRC, 102 

F.3d 1200 (11th Cir. 1997), which recognizes that an injunction may 
address “ongoing or future violations,” id. at 1202 (emphasis added). 
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properly applied this test and concluded that FleetCor’s unlawful 

practices were likely to recur. Op. 123-28.  

The district court first noted that FleetCor’s violations were “far-

reaching,” “pervasive,” and “ingrained in the fabric of the company for 

years.” Op. 124-25. This plainly demonstrates egregiousness. The court 

also found that the violations were “recurrent.” Op. 124. The degree of 

scienter was “plain,” based on “[n]early a dozen internally 

commissioned studies and surveys, plus dozens of emails of high-level 

employees,” as well as “unrefuted evidence that the conduct was 

intentional—and that it came straight from the top.” Op. 125. Finally, 

the court found that FleetCor has “in no way recognized the wrongful 

nature of [its] conduct” and that “as the business is still fully 

operational, the ‘occupation’ surely presents opportunities for future 

violations.” Id.  

These findings amply demonstrate likelihood of recurrence. But 

“beyond these sprawling prior violations,” the district court also cited 

“demonstrable record evidence … that FleetCor’s unfair practices 

persist,” pointing to an internal study from 2020 finding that large 

numbers of customers “were charged fees they were not made aware of 
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at time of sale, or opted into and charged for unwanted services.” Op. 

126 (citing ECF 140-5 at 16, 26). 

Contrary to FleetCor’s assertions, the evidence presented at the 

two-day hearing on injunctive relief confirms that FleetCor has not 

changed its ways and is still hiding add-on fees from its customers. 

FleetCor’s “overhaul” of its consent system consisted of asking 

customers who had previously been auto-enrolled in add-on programs 

without their knowledge to consent to a new set of terms and conditions 

either in an email or a popup box that would automatically appear 

when they logged in. See ECF 334-16 (Appx2003) (pop-up box); 334-17 

(Appx2007) (email). Neither the email nor the popup informed 

customers that they had been auto-enrolled in add-on programs or gave 

them a chance to opt out of those programs. Instead, the popup stated 

that FleetCor was updating its terms and conditions “to provide more 

personalized information and to enhance the format.” ECF 334-16 

(Appx2003). Both the email and the popup included a hyperlink to the 

terms and conditions, but customers were not required to click on that 

link; they were simply asked to click on a box stating that they had read 

the terms and conditions. ECF 329 at 113-14 (Appx1911-12); 330 at 28. 
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FleetCor’s data shows that the overwhelming majority of its customers 

did not click on such links. ECF 317-18 at 7 (Appx1856). 

A customer who did click on the link would be taken to a set of 

terms and conditions generated specifically for that customer, which 

listed the add-on fees in the programs in which the customer had been 

auto-enrolled. ECF 334-21. Customers were not told that these 

programs were optional or given a chance to cancel. Instead, the terms 

and conditions described the add-ons as “a program feature,” suggesting 

that they were mandatory. Id. at 2. The emails and popups allowed the 

user to click on an “I AGREE” button, but there was no button for 

registering disagreement. ECF 334-16 (Appx2003). In any case, 

FleetCor continued to charge add-on fees for customers who did not 

click “I AGREE.” ECF 329 at 103-04 (Appx 1901-02); 330 at 49-50.  

On their face, these practices do not amount to a meaningful effort 

to obtain informed consent from consumers. Indeed, the court received 

evidence that customers subjected to Appellants’ “overhaul” later 

discovered that they had been billed for thousands in charges for add-on 

programs that they knew nothing about. ECF 319-1; 330 at 137-138, 

205-209. The court also received evidence that FleetCor is still 
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mentioning fees in lengthy T&Cs using vague language, burying 

payment cutoff times, and not disclosing fees after they are charged, 

among other continuing misconduct. ECF 317 at 13, 16-17 (Appx 1829, 

1832-33); 329 at 223. 

FleetCor’s argument that the district court never specifically 

found its current practices unlawful (Br. 26) ignores the fact that the 

court had already determined on summary judgment that FleetCor 

engaged in unfair fee practices and that this conduct was likely to recur. 

The purpose of the hearing was to determine “the appropriate scope of 

injunctive relief” (Op. 129), not to assess the legality of FleetCor’s 

current practices. Nonetheless, the court heard extensive evidence that 

FleetCor’s misconduct continues. Nothing presented at the hearing 

remotely suggests that the district court abused its discretion in finding 

that FleetCor’s fee practice were ongoing and likely to continue.  

B. The Express Informed Consent Provisions Are 
Properly Tailored To Prevent Further Violations. 

There is no merit to FleetCor’s arguments that the Express 

Informed Consent provisions of the injunction are overbroad or 

unlawful. A remedy is within the court’s discretion if it has some 

“reasonable relation to the unlawful practices found to exist.” FTC v. 
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Colgate-Palmolive Co., 380 U.S. 374, 394-95 (1965). The court is not 

limited to prohibiting the illegal practice in the precise form that was 

previously shown because those who are “caught violating the [FTC] Act 

… must expect some fencing in.” Id. at 395. Moreover, as the cases that 

FleetCor cites make clear, “a court of equity is free to proscribe 

activities that, standing alone, would have been unassailable.” Cumulus 

Media, Inc. v. Clear Channel Commc’ns, Inc., 304 F.3d 1167, 1179 (11th 

Cir. 2002) (citation omitted); see also Planetary Motion v. Techsplosion, 

Inc., 261 F.3d 1188, 1204 (11th Cir. 2001) (quoting same language). 

Applying these principles, the Express Informed Consent 

provisions are well within the scope of the district court’s discretion. 

FleetCor does not argue that it is impossible or impracticable to comply 

with these provisions, and FleetCor’s specific challenges lack merit. 

1. FleetCor forfeited its objection to the word “unavoidable” in 

the definition of “Clear and Conspicuous” by failing to raise the 

objection before the district court. FleetCor did not propose striking this 

language or suggest any alternative in either of its markups of the 

FTC’s proposed orders. ECF 311-1 at 9 (Appx1779); 345-2 at 11. In any 

event, the “unavoidable” language is not inconsistent with § 5(n), as 
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FleetCor claims. Section 5(n) says that a practice is not unfair unless it 

causes or is likely to cause injury that is not “reasonably avoidable”—

not that a disclosure requirement intended to prevent injury may be 

reasonably avoidable. 15 U.S.C. § 45(n). The district court properly 

determined that to ensure consumers know about the fees and have a 

chance to opt out, FleetCor’s disclosure of the fees should be 

unavoidable—i.e., something customers will actually see. If a disclosure 

is avoidable, it does not provide meaningful notice. 

2. The ban on the use of hyperlinks to disclose material terms 

concerning fees is also reasonably related to the unlawful practices 

documented by the district court. FleetCor’s main argument (Br. 44) is 

that it is a common practice to provide via hyperlink a “terms and 

conditions” document describing the relationship between a service 

provider and user, and that in some cases, courts have held that such 

disclosures provide sufficient notice to bind consumers to contract 

provisions. But see Starke, 913 F.3d at 294-97 (2d Cir. 2019) (email 

containing hyperlink to “terms and conditions” did not give customer 

reasonable notice of arbitration provision). This argument misses the 

mark because the injunction in this case does not prohibit FleetCor 
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from providing such a “terms and conditions” document via a hyperlink. 

It requires FleetCor to provide a “Clear and Conspicuous” disclosure of 

basic information concerning each fee being charged and bars that 

disclosure from being hidden behind a hyperlink, whether or not 

FleetCor also provides a “terms and conditions” document. Regardless 

of whether hyperlinks are appropriate in some contexts, the district 

court did not abuse its discretion by prohibiting FleetCor from hiding 

fee disclosures behind hyperlinks, given the company’s long history of 

affirmatively concealing fees and the evidence that many customers 

never even click on hyperlinks.  

3. The provision requiring separate assent to each charge is 

reasonably related to FleetCor’s practice of hiding fees in dense, 

inscrutable “terms and conditions” documents, both before and after 

summary judgment. Although FleetCor objects to the provision, it does 

not actually make any argument as to why that requirement amounts 

to an abuse of discretion. It plainly does not. It is reasonable to require 

individual consent to each fee FleetCor charges. 
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CONCLUSION 

The judgment should be affirmed. 
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