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INTUIT’S PROPOSED FINDINGS OF FACT

1. PROCEDURAL HISTORY
A. The FTC’s Investigation

1. The Federal Trade Commission (“FTC”) initiated an investigation into Intuit’s
allegedly deceptive advertising in May 2019. (RX391 (Intuit) q5).

2. During the investigation, the FTC issued three Civil Investigative Demands
seeking information, documents, and testimony from Intuit, in addition to several CIDs to
individual Intuit employees seeking their testimony. (RX391 (Intuit) §5). In response, Intuit
produced hundreds of thousands of responsive documents, dozens of written interrogatory
responses, and testimony from corporate representatives. (RX391 (Intuit) §5). The FTC also
took testimony from eight Intuit employees between September 29, 2020, and October 30, 2020.
(RX391 (Intuit) 95).

3. On June 29, 2021, Complaint Counsel shared a draft complaint with Intuit.
(RX391 (Intuit) 99). Allegations regarding Intuit’s marketing of its free commercial products
made up only a small portion of the draft complaint. (RX391 (Intuit) 99).

4. At that time, Intuit was instructed by Complaint Counsel not to discuss the
substance of the allegations in the draft complaint with them because, in their view, such
discussions would be “unproductive.” (RX391 (Intuit) 9).

5. On January 6, 2022, Intuit entered into a tolling agreement with the FTC at
Complaint Counsel’s request that established a tolling date of January 5, 2022.

6. After starting its investigation, the FTC allowed nearly three full tax seasons to

pass before suing Intuit in 2022. (RX391 (Intuit) §5; RX260 (FTC) at 27; RX799 (FTC) at 31).
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7. On March 24, 2022, Intuit informed FTC Chair Lina M. Khan that it was
voluntarily retracting its “Free, Free, Free” ads after a meeting with her in which concerns about
those ads were expressed. (Ryan (Intuit) Tr. 754-755; GX352 (FTC) at 1; RX73 (Intuit) at 25;
GX438 (Intuit) 16; Motion to Withdraw Matter from Adjudication at 9, 123 (May 4, 2022)).

8. Intuit voluntarily discontinued its “Free, Free, Free” ads even though doing so
“was extremely disruptive,” requiring Intuit to “work[] across multiple agencies and across
hundreds of contacts across [Intuit’s] media partners.” (Ryan (Intuit) Tr. 754).

B. FTC Proceedings

9. On March 28, 2022, nearly nine months after sending Intuit the draft complaint,
and just three weeks before the April 18, 2022, deadline for filing federal taxes, the FTC filed a
pair of complaints: the section 5(a) administrative complaint in this case, and a complaint filed in
the United States District Court for the Northern District of California pursuant to section 13(b)
of the FTC Act, 15 U.S.C. §53(b). (RX260 (FTC); RX799 (FTC); RX74 (Intuit) at 2).

10.  Both complaints raised one count of deceptive advertising under section 5(a) of
the Federal Trade Commission Act, 15 U.S.C. §45(a). (RX260 (FTC) at 24; RX799 (FTC) at
29).

11. The case the Commission authorized contended that consumers were deceived by
TurboTax ads into coming to the TurboTax website, and that the website then further duped
consumers into spending substantial time and effort before Intuit performed a “bait and switch,”
telling consumers at the last minute that their taxes would not be free. (RX260 (FTC); RX799
(FTC)).

12. Along with its federal complaint, the FTC filed a motion seeking a temporary

restraining order and a preliminary injunction enjoining Intuit from running purportedly
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unlawfully deceptive advertisements for its free products. (Emergency Motion for Temporary
Restraining Order and Preliminary Injunction, F7C v. Intuit Inc., No. 5:22-cv-1973 (N.D. Cal.
Mar. 28, 2022)).

13. The federal district court held a hearing on the FTC’s motion on April 21, 2022.
(RX73 (Intuit)).

14.  During this hearing, U.S. District Judge Charles R. Breyer observed that the
FTC’s purported emergency motion was made after extensive delay—as the conduct was
“known to the FTC for a considerable period of time”— and that its timing was “entirely
disruptive” to Intuit. (RX73 (Intuit) at 6).

15.  Judge Breyer was unpersuaded by Complaint Counsel’s theory of deception. In
open court, he recognized that TurboTax Free Edition ads “don’t say it is free to everybody and
nobody thinks it is free to everybody.” (RX73 (Intuit) at 17). He also recognized that Intuit’s
ads include “a disclaimer.” (RX73 (Intuit) at 16-17). In response to Complaint Counsel’s
argument that Intuit’s ads “omitted” disclosures (RX73 (Intuit) at 39), Judge Breyer observed the
disclosure “is right there; isn’t it? I mean, it is right under the word ‘free, free, free’ or ‘zero,
zero, zero,” it says ‘TurboTax free edition, for simple tax returns only.”” (RX73 (Intuit) at 40).
Similarly, Judge Breyer noted that one exemplary ad “tells me that it is limited to simple tax
returns” and “says ‘TurboTax free edition, for simple tax returns only*[.] That’s what it is.”
(RX73 (Intuit) at 36-37).

16.  Just a day after the hearing, on April 22, 2022, Judge Breyer denied Complaint

Counsel’s motion. (RX74 (Intuit)).
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17. On May 4, 2022, Intuit filed an unopposed motion to withdraw this matter from
adjudication under FTC Rule 3.26(c). (Motion to Withdraw Matter from Adjudication (May 4,
2022)).

18. On May 6, 2022, Complaint Counsel moved for summary decision, before Intuit
had any opportunity to conduct discovery. (Motion for Summary Decision (May 6, 2022)).

19. Also on May 6, 2022, the Commission withdrew the matter from adjudication
pursuant to Rule 3.26(c). (Order Withdrawing Matter from Adjudication Pursuant to Rule
3.26(c) of the Commission Rules of Practice (May 6, 2022)).

20. On August 19, 2022, the Commission returned the matter to adjudication. (Order
Returning the Matter to Adjudication and Setting a New Evidentiary Hearing Date (Aug. 19,
2022)).

21. On August 22, 2022, Complaint Counsel again moved for summary decision, still
before Intuit had an opportunity to conduct discovery. (RX600 (FTC); Opposition to Complaint
Counsel’s Motion for Summary Decision at 5 (Aug. 30. 2022)).

22. On January 31, 2023, following briefing and oral argument, the Commission
denied Complaint Counsel’s motion for summary decision, finding that “a decision on the merits
would be best made after fuller factual development at trial.” (Opinion and Order Denying
Summary Decision at 2 (Jan. 31, 2023)). The Commission reasoned that trial would allow the
parties to offer evidence that “might provide insights concerning consumers’ knowledge and
expectations concerning ‘free’ claims in Intuit’s ads.” (Opinion and Order Denying Summary
Decision at 12 (Jan. 31, 2023)).

23.  In denying summary decision, the Commission acknowledged that Complaint

Counsel had “focused heavily on [Intuit’s] video ads” and thus called for “the analysis of [the]
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other, equally important ads [to] be further developed during the course of trial.” (Opinion and
Order Denying Summary Decision at 8 (Jan. 31, 2023)).

C. Trial

24, A trial in this matter was held before the undersigned beginning on March 27,
2023. (Chappell (ALJ) Tr. 5).

25. Complaint Counsel’s case-in-chief lasted just three partial trial days, during which
they presented only two fact witnesses—both FTC employees—and one expert witness. (Shiller
(FTC) Tr. 138; Baburek (FTC) Tr. 291; Novemsky (FTC) Tr. 348).

26. Intuit presented in its case-in-chief three current or former Intuit executives as fact
witnesses, along with four expert witnesses (one via trial deposition). (Johnson (Intuit) Tr. 546;
Ryan (Intuit) Tr. 686; Hauser (Intuit) Tr. 837; Golder (Intuit) Tr. 1041; Deal (Intuit) Tr. 1291;
Rubin (Intuit) Tr. 1498; RX1555 (Kirk Fair (Intuit) Trial Dep.) at 1).

217. The trial ended with Complaint Counsel calling two putative expert witnesses in
rebuttal. (Yoeli (FTC) Tr. 1657; Novemsky (FTC) Tr. 1763).

I1. INTUIT INC.

28.  Intuit is a personal finance software company headquartered in Mountain View,
California. (JX1 96; GX288 (Intuit) at 5; Johnson (Intuit) Tr. 549-551; GX152 (Johnson (Intuit)
IHT) at 125).

29.  Intuit was founded in 1984 with the mission of helping customers manage their
finances through innovative technology. (Johnson (Intuit) Tr. 551; GX288 (Intuit) at 5-6, 63).

30. For nearly 40 years, Intuit has been a customer-focused company that endeavors
to deliver leading financial software products that provide customers with unmatched value and

benefit. (Johnson (Intuit) Tr. 547, 549-551, 555; GX152 (Johnson (Intuit) IHT) at 125; RX58-A
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(Intuit) at 15; RX781 (Intuit) at 15). As Greg Johnson, former Intuit executive and General
Manager of the Intuit Consumer Group that oversaw TurboTax, testified, “everything [Intuit]
do[es] starts with the customer.” (Johnson (Intuit) Tr. 552, 555; GX288 (Intuit) at 9).

31. Intuit offers a number of widely used financial-software programs, including
TurboTax, which assists consumers with preparing and filing their taxes; QuickBooks, which
assists small and medium-sized businesses with accounting; and Credit Karma, which provides
consumers personalized recommendations for consumer financial services products and services
and access to their credit scores and reports. (GX288 (Intuit) at -6010).

32. With TurboTax, Intuit seeks to alleviate consumer stress associated with a
financial issue that affects nearly every household in America—filing taxes—by simplifying the
tax-preparation process so that consumers can file their taxes with confidence. (Johnson (Intuit)
Tr. 549-551; RX814 (Intuit) at -6789).

33. Intuit’s core value is “integrity without compromise.” (Johnson (Intuit) Tr. 553-
555; RX58-A (Intuit) at 15; RX781 (Intuit) at 15; RX924-A (Intuit) at 17; RX922 (Intuit) at 12).
That phrase embodies Intuit’s commitment to always “speak the truth” and “do the right thing
even when no one is looking.” (Johnson (Intuit) Tr. 554; Ryan (Intuit) Tr. 836; RX58A (Intuit)
at 15). Intuit’s reputation and its relationship with its customers depend on acting with integrity.
(Johnson (Intuit) Tr. 554; Ryan (Intuit) Tr. 836; RX58A (Intuit) at 15).

34. Intuit’s mission and values—including its focus on customers and its commitment
to integrity without comprise—are integral to the company and drive its customer-focused
business and marketing strategies, including the advertising for its free products that is at issue
here. (RX920 (Intuit) at -2621; RX921 (Intuit) at -3046; Johnson (Intuit) Tr. 550-551, 554-555;

Ryan (Intuit) Tr. 836; RX58-A (Intuit) at 15).
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35. Intuit’s mission and values are widely known within the company and echoed
publicly. (Johnson (Intuit) Tr. 551, 554-555; Ryan (Intuit) Tr. 836; RX58-A (Intuit) at 13-15,
73, 76; RX781 (Intuit) at 14-15, 66, 68; RX804 (Intuit) at 7, 42, 128-129; RX924-A (Intuit) at
16-17).

36. Intuit employees are drawn to the company because of its mission and values, and
Intuit expects its employees to act according to those values and that mission. (Johnson (Intuit)
Tr. 549-551, 553-555; Ryan (Intuit) Tr. 686; Rubin (Intuit) Tr. 1499).

37. Consistent with its mission and values, Intuit has helped millions of consumers,
small businesses, and self-employed workers—many of them returning customers—prosper by
providing financial management and compliance software products and services. (GX288
(Intuit) at 5).

38. The TurboTax advertisements challenged in this case were developed with
Intuit’s mission and values—including its focus on customers and commitment to integrity—in
mind. (Johnson (Intuit) Tr. 550-551, 554-555; Ryan (Intuit) Tr. 836; RX920 (Intuit) at -2621;
RX921 (Intuit) at -3046; RX58-A (Intuit) at 15).

III.  THE TAX-PREPARATION INDUSTRY

39. The tax-preparation industry bears several characteristics that make deception an
economically irrational strategy for firms, including Intuit. (RX1027 (Deal Expert Report) q911-
13, 23-58; Yoeli (FTC) Tr. 1740-1742). These characteristics include a “largely fixed set of
consumers,” i.e., a stable market size; an “annual requirement to file taxes”; intense competition
for customers; differentiated product offerings; and “very low marginal costs” for consumers to

switch firms. (RX1027 (Deal Expert Report) §910-13, 23-58).
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40. Consumers in the tax-preparation industry also readily communicate about their
experiences and understand when they have been deceived. (Deal (Intuit) Tr. 1301-1302, 1319-
1320; RX1027 (Deal Expert Report) 99143, 155; Golder (Intuit) Tr. 1189-1191, 1213-1214;
Yoeli (FTC) Tr. 1740-1742). While this fact does not preclude deception in all cases, it is
important background for understanding Intuit’s incentives and business objectives in running
the ads at issue, as well as its conduct moving forward.

A. The Highly Competitive Tax-Preparation Industry Provides Consumers
With A Wide Range Of Tax-Preparation Options

41. The tax-preparation industry is highly competitive, meaning many suppliers—
over 130,000, in fact (RX874 (Intuit) at 27)—compete to provide tax-preparation services to
consumers through differentiated products. (Deal (Intuit) Tr. 1316; RX1027 (Deal Expert
Report) 937-41 & n.66; RX50 (Intuit) at 7; GX288 (Intuit) at 11; RX436 (Intuit) at -9045;
RX874 (Intuit) at 24; RX704 (Intuit) at 5).

42. The term “Tax Year” is used in the industry to refer to the calendar year
preceding the period during which consumers prepare and file their annual individual tax returns.
(JX1 97). For example, Tax Year 2021 refers to tax returns filed in calendar year 2022 for
income earned in calendar year 2021. (JX1 7).

43. There were approximately 163 million consumers in the tax-preparation
industry—i.e., taxpayers who filed an individual tax return—in Tax Year 2021. (RX924-B
(Intuit) at 93; RX1510 (Intuit) at 1).

44. The number of consumers in the tax-preparation industry is stable, growing by an
average of only 1.1% annually over the last ten years, meaning firms interact with largely the

same group of customers each year. (Rubin (Intuit) Tr. 1529; Deal (Intuit) Tr. 1299-1301;
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RX924-B (Intuit) at 93; RX808 (Intuit) at 10; RX811 (Intuit) at 4; RX1027 (Deal Expert Report)
q414-15, fig. 1). This slow growth creates an economic incentive for Intuit to retain customers
who already use its products. (Rubin (Intuit) Tr. 1529; Deal (Intuit) Tr. 1299-1301; RX1027
(Deal Expert Report) 926).

45. The tax-preparation industry also is characterized by repeat transactions.
Consumers are generally required to prepare and file a tax return each year, for their entire
income-generating lives. (Deal (Intuit) Tr. 1299-1301). As a result, firms in the tax-preparation
industry engage in repeat transactions with a relatively fixed set of customers, year after year.
(Rubin (Intuit) Tr. 1529; Deal (Intuit) Tr. 1299-1301).

46. Consumers have an array of alternatives when deciding how to prepare and file
their tax returns each year. (RX534 (Intuit) at 31). Consumers can do so themselves, by hand,
by hiring a tax professional (such as a certified public accountant (“CPA”), attorney, IRS
enrolled agent, enrolled actuary, or enrolled retirement plan agent); by visiting a tax store (such
as Liberty Tax); by using software available through the IRS Free File program; or by using
commercial online tax-preparation software (such as TurboTax). (RX874 (Intuit) at 27; Deal
(Intuit) Tr. 1303, 1308-1309; RX1027 (Deal Expert Report) §914-17, 42-50, C-1-34).

47. Within the online tax-preparation software segment of the industry, Intuit
competes with other firms that offer such software, including Tax Act, Free Tax USA,
TaxSlayer, H&R Block, and Cash App Taxes (formerly known as Credit Karma Tax). (Rubin
(Intuit) Tr. 1535; RX874 (Intuit) at 29; GX288 (Intuit) at 11; GX447 (Intuit) at 5).

48. - percent of tax returns filed using online tax-preparation software are

filed using TurboTax. (RX814 (Intuit) at -6786). Third-party websites and reviewers recognize
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that “TurboTax is the best online tax software because of its thorough and intelligent interview
process.” (RX505 (Intuit) at 3; RX80 (Intuit) at 2; RX1497 (Intuit) at 2).

49. In Tax Year 2020, 83.9 million tax returns (approximately 55%) were filed by a
tax professional and 67.2 million returns (approximately 44%) were self-prepared using an
online tax-preparation software program. (RX84 (Intuit) at tbl. 4).

50. In Tax Year 2021, 87 million tax returns (approximately 53.4%) were filed by a
tax professional or tax store, 1 million (approximately 0.6%) were self-prepared on paper, and 74
million (approximately 45.4%) were prepared using online tax-preparation software. (RX327
(Intuit) at -8340; RX924-B (Intuit) at 93; Rubin (Intuit) Tr. 1535).

B. Taxpayers Easily Switch Between Tax-Preparation Methods

51. Consumers can (and do) switch between different tax-preparation products and
methods with ease, both within each Tax Year and also from one year to the next. (Deal (Intuit)
Tr. 1302, 1310-1311; RX1027 (Deal Expert Report) 15; 51-54, 129; RX1018 (Golder Expert
Report) 9964-65).

52.  Every year, in fact, approximately 20% of taxpayers use a different tax-
preparation method than they used the year before. (RX704 (Intuit) at 8). Switching between
tax-preparation methods happens in no small part because firms in the industry actively
encourage customers to switch, and product-review websites discuss the ease of doing so. (Deal
(Intuit) Tr. 1309-1311; RX1027 (Deal Expert Report) 953; RX1018 (Golder Expert Report)
q961-63; RX60 (Intuit); RX814 (Intuit) at -6786 to -6787; RX899 (Intuit); RX859 (Intuit);
RX638 (Intuit); RX1048 (Intuit)).

53. Tax Year 2018 data show that-of consumers who used tax-preparation

software the year prior (or- consumers) switched to a different software brand.

10
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(RX704 (Intuit) at 8). _ of consumers who used a paid tax preparer the year prior
(or- consumers) switched to a different one. (RX704 (Intuit) at 8). And- of all
consumers who switched (or_ consumers) changed their method of preparation
(online DIY product to CPA, for example, or tax store to online product). (RX704 (Intuit) at 8;
RX1027 (Deal Expert Report) 954).

54.  Intuit’s customer data further illustrate that- million TurboTax customers in
Tax Year 2020 switched to TurboTax from a different tax-preparation method used the prior
year. (RX1027 (Deal Expert Report) §129). These - million new TurboTax customers
constituted over -of TurboTax’s customer base that year of _ (RX1027 (Deal
Expert Report) §129).

55. The online software segment of the tax-preparation industry—the segment in
which TurboTax competes—has several features that allow customers to switch firms and
products with particular ease. (RX90 (Intuit); RX498 (Intuit)). To start, consumers can
simultaneously browse competitors’ product websites. (Rubin (Intuit) Tr. 1586, 1610; Yoeli
(FTC) Tr. 1718-1719). TurboTax also allows consumers to electronically import and export
their tax documents to and from competitors’ products, thereby reducing the burden on
consumers of switching. (Ryan (Intuit) Tr. 694-695, 799-800; Deal (Intuit) Tr. 1310-1311, 1346;
RX1027 (Deal Expert Report) 4912, 51, 53). Further, tax-preparation software typically does not
require a financial commitment until the end of the tax-filing process, unlike a tax store or CPA,

which may require upfront payment. (RX1027 (Deal Expert Report) 952).

11
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C. Tax-Preparation Firms Offer Free Software To Facilitate Long-Term
Customer Relationships, While Establishing Eligibility Criteria To Use It

56. Intuit and its competitors all offer consumers free versions of their tax-preparation
software. (RX1027 (Deal Expert Report) 420, App’x C (“Digital DIY Tax Preparation Products
Overview”) at C-3, fig. C.1 (“Free Products Among Intuit’s and Competitors’ Digital DIY
Offerings in TY21”), C-7, fig. C.2 (“Comparison of Tax Situation Coverage Across Free Digital
DIY Tax Product Offerings”)).

57. Companies offer free versions of their tax-preparation software to encourage
consumers to try their products, with the goal of retaining customers who use free products over
the long term, so that those customers will stay with a particular firm if they eventually need paid
tax-preparation assistance. (RX1027 (Deal Expert Report) q61).

58. Like Intuit’s TurboTax Free Edition, Intuit’s competitors’ free software also
include qualifications on eligibility, almost always tied to the complexity of taxpayers’ returns,
meaning not all consumers are eligible to file for free using their software. (Rubin (Intuit) Tr.
1535-1536; infra 99141, 454, 458-459).

59. The IRS also offers free tax-preparation services through the IRS Free File
program, a private-public partnership with tax-preparation companies. (Rubin (Intuit) Tr. 1507-
1509). Like the free software offered by Intuit’s competitors, the software offered through the
IRS Free File program is only available for certain consumers who qualify. (Rubin (Intuit) Tr.
1519; RX301 (Intuit) at 3, 6). Unlike most commercial offers, however, eligibility for the IRS
program is based on adjusted gross income (“AGI”). (Rubin (Intuit) Tr. 1519; RX301 (Intuit) at
3, 6; Shiller (FTC) Tr. 261). Moreover, the IRS’s rules dictate that participating companies

impose additional eligibility requirements to ensure the companies’ Free File offerings serve at

12
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least 10 percent but not more than 50 percent of the eligible population. (RX1259-A (Intuit);
Rubin (Intuit) Tr. 1516-1518). As a result, eligibility for the IRS Free File program is a
“patchwork.” (RX1259-A (Intuit); Rubin (Intuit) Tr. 1518).

IV.  TURBOTAX’S PRODUCTS

A. Product Lineup

60.  Intuit offers several products under the “TurboTax” brand name that help
consumers prepare and file their federal and state tax returns. (Ryan (Intuit) Tr. 690; Johnson
(Intuit) Tr. 571-573, 642; JX1 q8; RX439-A (Intuit); RX449 (Intuit); GX144 (Soukas (Intuit)
Dep.) at 15).

61. Intuit refers to these TurboTax products as “stock keeping units” or “SKUs.”
(Johnson (Intuit) Tr. 572; Rubin (Intuit) Tr. 1575; Deal (Intuit) Tr. 1410).

62. TurboTax SKUs (free and paid) are differentiated by the complexity of a
consumer’s tax situation they can handle and the level of expert assistance provided. (Ryan
(Intuit) Tr. 690; Johnson (Intuit) Tr. 568, 570-571; RX439-A (Intuit); RX449 (Intuit)). This
approach makes TurboTax’s SKUs easier for consumers to understand and choose among.
(Johnson (Intuit) Tr. 571).

63. The complexity of a customer’s tax return is determined by the IRS forms and
schedules that the individual must file. (Ryan (Intuit) Tr. 690; Johnson (Intuit) Tr. 571; GX145
(Berger (Intuit) Dep.) at 121; GX4 (Intuit) at 9-10).

64. TurboTax’s SKUs fall into three categories: Do-It-Yourself (“DIY”), Live
Assisted, and Live Full Service; each offers varying levels of expert assistance. (Johnson (Intuit)
Tr. 572; Ryan (Intuit) Tr. 690-691; RX439-A (Intuit); RX449 (Intuit); RX1223 (Intuit); RX1224-

A (Intuit)).

13
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65. TurboTax DIY SKUs allow consumers to prepare and file their tax returns on
their own. (Johnson (Intuit) Tr. 563; GX150 (Goode (Intuit) IHT) at 44-45; GX157 (Smith
(Intuit) IHT) at 31). TurboTax Live Assisted SKUs allow consumers to prepare and file their
returns themselves after receiving expert tax assistance, including a final expert review before
filing. (Ryan (Intuit) Tr. 690). TurboTax Live Full Service SKUs provide consumers with a tax
expert—similar to a CPA—who prepares and files a customer’s return entirely on her behalf.
(Ryan (Intuit) Tr. 691).

66.  Each of the three product categories includes four separate SKUs. (Johnson
(Intuit) Tr. 572-573; Ryan (Intuit) Tr. 690-691). The four TurboTax DIY SKUs are TurboTax
Free Edition, TurboTax Deluxe, TurboTax Premier, and TurboTax Self-Employed. (Ryan
(Intuit) Tr. 690; RX439-A). The four TurboTax Live Assisted SKUs are TurboTax Live Basic,
TurboTax Live Deluxe, TurboTax Live Premier, and TurboTax Live Self-Employed. (GX144
(Soukas (Intuit) Dep.) at 15; RX1224-A (Intuit)). The four TurboTax Live Full Service SKUs
are TurboTax Live Basic Full Service, TurboTax Live Deluxe Full Service, TurboTax Live
Premier Full Service, and TurboTax Live Self-Employed Full Service. (GX144 (Soukas (Intuit)
Dep.) at 15; RX1224-A (Intuit)).

67. The three free TurboTax products—Free Edition, Live Basic, and Live Basic Full
Service—may be used by consumers with “simple tax returns,” as defined by the IRS, regardless
of income level. (Ryan (Intuit) Tr. 702-703; GX146 (Ryan (Intuit) Dep.) at 122; GX156 (Ryan
(Intuit) IHT) at 92; RX3 (Intuit); see also RX371 (Intuit) at -0295).

68.  Prior to Tax Year 2018, simple tax returns were those that could be filed with an

IRS Form 1040EZ or Form 1040A. (Ryan (Intuit) Tr. 707, 718-719; RX1280 (Intuit)).

14
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Beginning in Tax Year 2018, simple tax returns were those that could be filed on a Form 1040,
without any attached schedules or forms. (Ryan (Intuit) Tr. 702-703; RX3 (Intuit)).

69. TurboTax Free Edition is “truly free.” (Rubin (Intuit) Tr. 1524, 1528; Johnson
(Intuit) Tr. 573, 614, 617, 622; GX161 (Maxson (FTC) Dep.) at 279; see also Ryan (Intuit) Tr.
702-703, 742; GX146 (Ryan (Intuit) Dep.) at 122; GX156 (Ryan (Intuit) IHT) at 92; RX3
(Intuit); RX371 (Intuit) at 8; RX439-A (Intuit); RX449 (Intuit)). Consumers cannot pay to use
TurboTax Free Edition under any circumstances. (Rubin (Intuit) Tr. 1528, 1539; see also
Johnson (Intuit) Tr. 573, 617, 622; Ryan (Intuit) Tr. 702-703, 742).

70. TurboTax Deluxe, TurboTax Live Deluxe, and TurboTax Live Deluxe Full
Service are paid SKUs that can be used by consumers with more complex tax situations,
including mortgage deductions, rental property income, charitable donations over $300, itemized
deductions, unemployment income, or education expenses. (Rubin (Intuit) Tr. 1614; RX439-A
(Intuit); RX449 (Intuit)).

71. TurboTax Premier, TurboTax Live Premier, and TurboTax Live Premier Full
Service are paid SKUs that can be used by consumers with IRS forms or schedules beyond those
covered by the TurboTax Deluxe SKUs, such as investment income, rental property income, or
refinancing deductions. (RX439-A (Intuit); RX449 (Intuit)).

72. TurboTax Self-Employed, TurboTax Live Self-Employed, and TurboTax Live
Self-Employed Full Service are paid SKUs that can be used by taxpayers who file forms 1099-
NEC, 1099-K, and Schedule C. (RX439-A (Intuit); RX950 (Intuit) at 1-3; RX1539 (Intuit) at 1).

B. Intuit Aims To Start Customers In The Right SKU

73. Because it wants its customers to have a positive experience, Intuit is incentivized

to get them started in the TurboTax SKU that best suits their individual tax needs, including by
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accurately informing customers about Free Edition’s qualifications. (Johnson (Intuit) Tr. 567-
568, 570; Ryan (Intuit) Tr. 705, 747-748; Rubin (Intuit) Tr. 1580-1581, 1583-1584; RX40
(Intuit) at 12; RX810 (Intuit) at -6751, -6772; RX42 (Intuit) at 11; RX54 (Intuit) at -2523;
RX1027 (Deal Expert Report) §67; RX1018 (Golder Expert Report) 9928-29, 205; GX152
(Johnson (Intuit) IHT) at 66-67, 128-129, 136-137; GX150 (Goode (Intuit) Dep.) at 128; GX146
(Ryan (Intuit) Dep.) at 125-126). As Intuit’s Senior Vice President of Marketing Cathleen Ryan
testified, Intuit’s “business depends on ... [TurboTax customers] start[ing] in the right product
for them.” (Ryan (Intuit) Tr. 747).

74. Intuit defines the “right” product for the consumer as the lowest-priced (or free)
TurboTax SKU for which the consumer’s tax situation qualifies. (Johnson (Intuit) Tr. 567-568,
570).

75.  When consumers begin in the right TurboTax SKU for their tax needs, and
thereby avoid having to switch to a more expensive SKU during their tax-preparation process,
they have a more positive experience. (Ryan (Intuit) Tr. 747-748; Rubin (Intuit) Tr. 1560, 1583-
1584; RX54 (Intuit) at -2523; GX152 (Johnson (Intuit) IHT) at 128-129). They also tend to
leave more positive feedback about TurboTax. (Rubin (Intuit) Tr. 1559-1560, 1583-1584;
GX152 (Johnson (Intuit) IHT) at 66-67, 128-129; GX411 (Intuit) at 1, 10; RX809 (Intuit) at 5).
And they are more likely to return to TurboTax the following year. (Ryan (Intuit) Tr. 747-748;
GX152 (Johnson (Intuit) IHT) at 128-129).

76. Conversely, consumers generally report having a more negative experience when
they are prompted to change SKUs. (Johnson (Intuit) Tr. 567-568; Rubin (Intuit) Tr. 1525-1526;

GX636 (Intuit) at -4423; GX411 (Intuit) at 1, 10).
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77. Not surprisingly, then, Intuit has invested substantial time, effort, and other
resources in tools that help consumers identify the TurboTax SKU best for their tax situation.
(Johnson (Intuit) Tr. 570; GX152 (Johnson (Intuit) IHT) at 161-162).

78. Since Tax Year 2015, Intuit’s “Products & Pricing” webpage has included a
straightforward tool (the “SKU Selector”) that can recommend the right TurboTax SKU for a
consumer, with the goal of making it easy for consumers to choose the right SKU for their
individual tax needs. (Johnson (Intuit) Tr. 565-566; Rubin (Intuit) Tr. 1575-1577; RX295
(Intuit)).

79. RX716-A, shown in part below, is a screenshot of the Products & Pricing
webpage from Tax Year 2018 that shows the SKU Selector at the top of the page. (RX716-A

(Intuit)).
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80.  More generally, Intuit endeavors to be transparent—in its advertisements and on

the TurboTax website—about the qualifications for TurboTax Free Edition and its other free
products, so that consumers get started in the right product. (Ryan (Intuit) Tr. 747; Johnson
(Intuit) Tr. 608-610; GX651 (Intuit) at -0265; GX150 (Goode (Intuit) IHT) at 217).

81.  Intuit’s efforts to get consumers to begin their tax returns in the right TurboTax
SKU for them have been successful. Between Tax Years 2014 and 2021, - of customers that

started in a DIY TurboTax SKU ultimately completed and filed their returns using the same
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SKU. (RX820 (Intuit); RX821 (Intuit); see also RX1018 (Golder Expert Report) 206 & fig.
37).

82. Intuit’s efforts to get consumers with simple tax returns to begin in Free Edition
have been similarly successful. Between Tax Years 2014 and 2021, - of the -
- consumers (-) who began their tax returns in Free Edition completed and filed their
returns in Free Edition. (RX820 (Intuit); RX821 (Intuit); see also RX1018 (Golder Expert
Report) 9207 & fig. 37).

V. TURBOTAX FREE TAX-PREPARATION SERVICES

A. TurboTax’s “Free-Tax Growth Strategy”

1. Intuit Offers Free Products As Part Of Its Long-Term Growth Strategy

83. Intuit offers free TurboTax SKUs, including TurboTax Free Edition, as part of a
long-term growth strategy to attract and retain customers with simple tax returns. (Ryan (Intuit)
Tr. 702-703; GX152 (Johnson (Intuit) IHT) at 124). By delivering an exceptional experience in
its free TurboTax SKUs, Intuit aims to develop a long-term relationship with simple filers so that
they will continue to use TurboTax as their tax situations become more complex—and hence
require the use of paid TurboTax SKUs—over time. (Johnson (Intuit) Tr. 626, 642-643; Ryan
(Intuit) 702-703; Rubin (Intuit) Tr. 1522-1523; RX50 (Intuit) at 2; RX1018 (Golder Expert
Report) 928; GX156 (Ryan (Intuit) IHT) at 89-90, 118; GX152 (Johnson (Intuit) IHT) at 124-
125; GX148 (Somers (Intuit) Dep.) at 88-89).

84.  In addition to driving acquisition and retention of simple filers, offering a
genuinely free tax-preparation solution supports other aspects of Intuit’s broader strategy.
Customers who have a positive experience filing their own taxes for free are more likely to

recommend TurboTax to their friends, family, and neighbors (Rubin (Intuit) Tr. 1584-1585;

19



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 26 of 447 * PUBLIC *

GX155 (Rubin (Intuit) IHT) at 175, 208-209, 213; GX152 (Johnson (Intuit) [HT) at 162), and
offering free TurboTax SKUs leads customers to consider other DIY solutions (RX54 (Intuit) at -
2511; RX1027 (Deal Expert Report) 60-61).

85. Customers with simple tax returns offer significant potential long-term value to
Intuit because they tend to be younger and less set in their ways, have lower acquisition costs,
and likely will have more complex taxes over time. (Ryan (Intuit) Tr. 702-703; Rubin (Intuit)
Tr. 1522-1523, 1596-1598; Yoeli (FTC) Tr. 1745; GX152 (Johnson (Intuit) IHT) at 122-125).
For instance, TurboTax Free Edition filers have an average age of 33 years, significantly lower
than the average age of all taxpayers (which is 45-50 years). (Rubin (Intuit) Tr. 1597-1598).

86.  Intuit does not set any short-term revenue goals for simple filers who use its free
TurboTax SKUs. (Johnson (Intuit) Tr. 556-557, 642).

87.  For Intuit to realize the potential long-term value of acquiring simple filers, it
must retain those customers year-over-year. (Johnson (Intuit) Tr. 626-627, 643; Rubin (Intuit)
Tr. 1522-1523; RX1018 (Golder Expert Report) 928). Therefore, to ensure it receives a return
on its investments in developing, supporting, and marketing TurboTax—including its offering of
free TurboTax SKUs to simple filers—Intuit relies on repeat customers returning to TurboTax
every year. (Johnson (Intuit) Tr. 626-627; RX1018 (Golder Expert Report) 428). Repeat
customers are the foundation of Intuit’s business and business model. (Johnson (Intuit) Tr. 626;
Rubin (Intuit) Tr. 1529; Ryan (Intuit) Tr. 747).

88. Intuit’s focus on retaining customers is also consistent with its economic
incentives in the tax-preparation industry. Because there are, as discussed earlier, relatively few
new customers entering the tax-preparation market each year, many consumers will have

prepared their taxes before and may be resistant to trying online tax-preparation generally or
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TurboTax specifically. (Rubin (Intuit) Tr. 1529-1530; Deal (Intuit) Tr. 1299-1301; RX924-C at -
0862; RX1027 (Deal Expert Report) q14-15, fig. 1). Intuit also faces high customer-acquisition
costs, providing yet additional incentive for Intuit to value repeat customers, as it can take
several years to recoup the investment required to acquire each new customer. (Johnson (Intuit)
Tr. 626-627; RX50 (Intuit) at -6547; RX1027 (Deal Expert Report) 465).

89. In short, because the tax-preparation industry has a “largely fixed set of
consumers,” and because of the “very low marginal costs and [the] annual requirement to file
taxes,” Intuit (like its competitors) derives far greater value from exceeding customer
expectations and earning repeat business than it does from one-off transactions. (RX1027 (Deal
Expert Report) q10); see also RX1027 (Deal Expert Report) 11 (“Having millions of short-
term, dissatisfied customers who became victims of a ‘bait and switch’ program ... would
eliminate future revenue streams from the deceived customers, would spread negative
perceptions of Intuit, and would not be economically rational.”)).

90. Intuit seeks to maximize customer retention by delivering exceptional products
that result in a positive consumer experience. (Ryan (Intuit) Tr. 834; GX150 (Goode (Intuit)
IHT) at 121). Intuit’s “guiding approach” to retaining customers is to have products that delight
customers so that they return year after year and tell others about their positive experience.
(Johnson (Intuit) Tr. 626-627; Ryan (Intuit) Tr. 703; RX1018 (Golder Expert Report) 9928, 33;
GX152 (Johnson (Intuit) IHT) at 124; GX155 (Rubin (Intuit) IHT) at 175).

91. Intuit’s focus on customer retention has been successful. TurboTax maintains an
industry-leading customer-retention rate of approximately 80%, meaning 8 out of 10 TurboTax
customers return the following year. (Johnson (Intuit) Tr. 627-628; RX50 (Intuit) at -6548 to -

6550; RX53 (Intuit) at 271; RX58 (Intuit) at 81; RX924-C (Intuit) at 96; GX144 (Soukas (Intuit)
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Dep.) at 135-136, 139; GX150 (Goode (Intuit) IHT) at 131). In Tax Year 2018, Intuit’s 80%

B (k<704 (Intuit) at 8; RX59 (Intuit)).

92. Intuit’s retention rate is even higher with its paying customers than with its
customers who file for free, which is inconsistent with consumers who have to pay expecting that
they could file for free. (Johnson (Intuit) Tr. 628-629; GX152 (Intuit) at 133; GX155 (Rubin
(Intuit) IHT) at 213; RX36 (Intuit); RX59 (Intuit) at 3; RX765-A (Intuit); RX1018 (Golder
Expert Report) 947; RX1017 (Hauser Expert Report) §131).

93. Nearly- of all TurboTax returns each year are filed by returning TurboTax
customers. (RX54 (Intuit) at -2512; RX57-A (Intuit) at 2; RX765-A (Intuit) at 5).

94. Intuit’s witnesses provided credible testimony that Intuit’s strategy is nof to
deceive consumers into believing that they can file taxes for free with TurboTax when they
cannot. (Johnson (Intuit) Tr. 603-604, 615, 622, 683; Ryan (Intuit) Tr. 702-704; Rubin (Intuit)
Tr. 1529-1531; GX146 (Ryan (Intuit) Dep.) at 125-126).

95. Such a strategy, these witnesses explained, would be catastrophic for TurboTax’s
business. (Johnson (Intuit) Tr. 561-562; Ryan (Intuit) Tr. 704; Rubin (Intuit) Tr. 1525-1526).
Intuit presented evidence that it has an incentive not to deceive customers both because such
deception is easy for consumers to detect and because consumers can readily punish deception,
including by switching to a competitor and sharing their negative experiences. (Johnson (Intuit)
Tr. 561-562, 575-576; Ryan (Intuit) Tr. 704; Rubin (Intuit) Tr. 1525-1526; Deal (Intuit) Tr.
1319-1320).

96. Intuit’s executives confirmed the negative repercussions that would result from a

business strategy to mislead customers. (Rubin (Intuit) Tr. 1648). It would “erode trust” in the
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TurboTax brand, result in negative word-of-mouth among consumers, and undercut Intuit’s
ability to retain customers, thereby preventing it from establishing the long-term relationships
necessary to the success of its free-tax growth strategy. (Johnson (Intuit) Tr. 561-562, 575-576,
629; Rubin (Intuit) Tr. 1529-1530, 1648; RX577 (Intuit) at 8). As Mr. Johnson testified, “if
when Intuit was marketing TurboTax Free Edition, it was creating an expectation among
consumers who did not qualify to file for free that they could, in fact, do so,” then consumers
would have been “incredibly disappoint[ed],” and “would leave” TurboTax to find “another way
of filing.” (Johnson (Intuit) Tr. 575).

97.  Unlike in a typical deception case, Complaint Counsel did not offer any evidence
that the alleged theory of deception benefitted the defendant. Indeed, the record demonstrates
that the deception alleged would have harmed the TurboTax business.

2. Intuit’s Free-Tax Strategy Requires Intuit To Continuously Innovate And
Improve Its Free Offerings

98. Intuit invests a significant amount of time, effort, and other resources in making
its free tax-preparation software superior to any other in the market. (Johnson (Intuit) Tr. 564-
565, 576, 586-588; Rubin (Intuit) Tr. 1539-1541; Ryan (Intuit) Tr. 799-800; RX702-A (Intuit) at
3; RX49 (Intuit) at 21-22; RX581 (Intuit) at 10; RX594 (Intuit) at -1390, -1392, -1396; RX597
(Intuit) at 9; RX804 (Intuit) at 15; RX803 (Intuit) at 2).

99. Intuit has improved TurboTax Free Edition by expanding both the scope of the
free offer and the product’s functionality over the years. (Johnson (Intuit) Tr. 610-611; Rubin
(Intuit) Tr. 1539-1541; GX640 (Intuit) at 1; GX155 (Rubin (Intuit) IHT) at 64-65). Doing so
cost Intuit millions of dollars in short-term revenue. (Rubin (Intuit) Tr. 1540; Johnson (Intuit)

Tr. 586-588, 604; RX702-A at 17).
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a. Expanded Free-State-Return Offer

100. Intuit has offered a free DIY tax-filing product to consumers since Tax Year
2006. (RX591 (Intuit) at 9). From Tax Year 2013 to 2016, TurboTax Free Edition was known
as “Federal Free Edition.” (JX1 99).

101.  Before 2013, consumers with simple tax returns could use TurboTax Free Edition
to file their federal income taxes for free; filing state returns required a fee. (Ryan (Intuit) Tr.
707; RX591 (Intuit) at 9; RX260 (FTC) at 3).

102. In Tax Year 2013, Intuit offered a discount to TurboTax Free Edition customers
to prepare and file their state tax return(s) for free during a three-week promotional period.
(GX640 at -3644). Intuit expanded this offer in Tax Year 2014 when it introduced Absolute
Zero, which enabled TurboTax Free Edition customers to prepare and file their state tax returns
for free during the first five weeks of the tax-filing season (later expanded to the first fifteen
weeks of the tax filing season), and in Tax Year 2018 began offering free state returns to Free
Edition customers for the entire year. (Ryan (Intuit) Tr. 711-712, 721; Johnson (Intuit) 557, 602-
606; RX581 (Intuit) at 15-16; RX577 (Intuit) at 18, 39; RX578 (Intuit) at 7; RX300-A (Intuit) at
3).

103. Because “the name of [Intuit’s free] offer [was] Absolute Zero” from Tax Year
2014 to Tax Year 2017 (Johnson (Intuit) Tr. 606), Intuit used the “Absolute Zero” name in its
advertising during that period.

104. Intuit was the first tax-preparation company to offer a free federal and state tax-
filing option. (Johnson (Intuit) Tr. 602; GX640 (Intuit) at 1; GX402 (Intuit) at -7468).
Following the introduction of Absolute Zero, many of Intuit’s competitors began offering similar

free programs. (Johnson (Intuit) Tr. 602; GX581 (Intuit) at 15-16; GX640 (Intuit) at 1; RX577
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(Intuit) at 18). Intuit’s leadership has therefore driven an expansion in free tax offerings across
the industry. (GX640 (Intuit) at 1; RX1018 (Golder Expert Report) 44235, 239).

b. Expanded Features In Free Edition

105.  Intuit has consistently sought to improve TurboTax Free Edition by adding
additional features, services, and functionality. (Johnson (Intuit) Tr. 564; Rubin (Intuit) Tr.
1539).

106. In Tax Year 2018, for example, Intuit provided TurboTax Free Edition customers
the ability to import information from their prior year’s tax return (“YOY Data Transfer”) for
free. (Rubin (Intuit) Tr. 1540). Before that, Free Edition customers could only access YOY
Data Transfer if they purchased a separate add-on product. (Rubin (Intuit) Tr. 1540).

107. In Tax Year 2019, Intuit further enhanced TurboTax Free Edition by offering
“Tax Return Access”— which allows customers to review their prior year(s)’ tax returns—for
free. (GX640 (Intuit) at 1; Rubin (Intuit) Tr. 1540). Before that, Free Edition customers could
only use Tax Return Access if they purchased a separate add-on product. (Rubin (Intuit) Tr.
1540; RX54 (Intuit) at -2511).

108. Intuit also has used artificial intelligence and machine learning to “simplify and
streamline TurboTax Free Edition ... removing as many screens as we can and reducing the
amount of time and effort that people put into using Free Edition.” (Rubin (Intuit) Tr. 1540-
1541).

c. Free-Assisted And Full-Service Products

109. In Tax Year 2020, Intuit—having recognized that consumers with simple returns
often paid for a small amount of live assistance—began offering TurboTax Live Basic for free

for individuals with simple tax returns who filed from the start of the tax-filing season through
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the end of March. (Ryan (Intuit) Tr. 742; Rubin (Intuit) Tr. 1542-1543). It did so as an
extension of its free customer acquisition and retention strategy. (Ryan (Intuit) Tr. 742; Rubin
(Intuit) Tr. 1503). The first year this free offer was available, over- taxpayers filed
their taxes for free using Live Assisted Basic, a more than _ increase over the number
that paid to file with that SKU the prior year. (RX820 (Intuit)).

110. In Tax Year 2021, Intuit—through what it called its “$0 Any Way” campaign—
expanded its free assisted offer to include both Live Basic and Live Basic Full Service, allowing
consumers with simple tax returns to file with a tax professional for free. (GX650 (Intuit) at 1;
Ryan (Intuit) Tr. 749-750).

111. The “$0 Any Way” offer was for a limited time; the advertisements for it always
specified the end date. (Ryan (Intuit) Tr. 788, 796-798; GX650 (Intuit) at 1).

112. In Tax Years 2020 and 2021, more than- taxpayers (-) filed
their federal and state tax returns for free using Live Basic or Basic Full Service. (RX820
(Intuit); RX821 (Intuit)).

3. Intuit’s Free-Tax Strategy Has Led To Over A Hundred Million
Americans Filing For Free Using TurboTax Free Edition

113. Between Tax Years 2014 and 2021, _ customers filed their federal tax
returns for free using TurboTax Free Edition. The vast majority of those (-) also filed
their state return(s) for free using TurboTax Free Edition. (RX820 (Intuit); RX821 (Intuit)). In
each year during that period, between 11 and 14 million consumers used TurboTax Free Edition
to prepare and file their taxes for free. (RX820 (Intuit); RX821 (Intuit)).

114. In 2022 alone, more than “13 million customers filed for absolutely zero dollars”

using Free Edition. (Ryan (Intuit) Tr. 703; Johnson (Intuit) Tr. 576-577).
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115. Between Tax Years 2014 and 2021, more TurboTax users filed with Free Edition
(-) than with any other TurboTax SKU. (RX820 (Intuit); RX821 (Intuit)).

116. Between Tax Years 2014 and 2021, moreover, approximately-
- who filed using any online service (not just TurboTax) filed their federal taxes for free
with TurboTax Free Edition. (RX820 (Intuit); RX821 (Intuit); RX1513 (Intuit) at 8; RX1514
(Intuit) at 9; RX1515 (Intuit) at 8; RX1516 (Intuit) at 8; RX327 (Intuit) at 2; RX694 (Intuit) at §;
RX518 (Intuit) at 8-9).

117.  TurboTax Free Edition is not the only way a consumer can file their taxes for free
using TurboTax. As discussed, supra 109-112, Intuit offered customers with simple returns
the opportunity to file their taxes for free using TurboTax Live Basic and TurboTax Live Basic
Full Service during certain promotional periods. Between Tax Years 2019 and 2021, -
customers filed their federal and state taxes for free using Live Basic or Live Basic Full Service.
(RX820 (Intuit); RX821 (Intuit)).

118. Intuit also offers a variety of coupons or discount codes that allow taxpayers
without simple returns to prepare and file their federal and state taxes for free using a paid
TurboTax SKU. For example, Intuit offered customers who drive for certain rideshare
companies, including Uber and Lyft, to use TurboTax Self-Employed for free. (GX146 (Ryan
(Intuit) Dep.) at 91; GX439 (Ryan (Intuit) Decl.) 413; GX428 (Intuit) at 45). And, as discussed
below, Intuit has long allowed certain military personnel to file for free with TurboTax. (Infra
q9151-154). Between Tax Years 2014 and 2021,- customers filed their federal and
state tax returns for free using a paid TurboTax DIY SKU, including TurboTax Deluxe,

TurboTax Premier, and TurboTax Self-Employed. (RX820 (Intuit); RX821 (Intuit)).
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B. Simple Tax Return Qualification

1. Intuit Uses The IRS’s Definition Of “Simple Tax Returns”

119. The IRS classifies tax returns into three levels of complexity, based on a return’s
“accompanying schedules or additional forms associated with specific tax credits.” (RX78
(Intuit) at 10; Ryan (Intuit) Tr. 728-729). “[S]imple returns” are those filed using the most basic
form for an individual income-tax return, without any schedules. (Johnson (Intuit) Tr. 581; Ryan
(Intuit) Tr. 719-720; RX77 (Intuit) at 19; RX18 (Intuit) at 10; RX49 (Intuit) at 19-20).

120. Before Tax Year 2018, the most basic IRS forms available were Forms 1040EZ
and 1040A. (RX49 (Intuit) at 20; RX23 (Intuit); Ryan (Intuit) Tr. 718-719; RX77 (Intuit) at 19;
RX587 (Intuit) at -1279; RX1522 (Intuit) at 1). A return filed using either form was thus a
“simple tax return.”

121.  Inresponse to the Tax Cuts and Jobs Act of 2017, the IRS discontinued Forms
1040EZ and 1040A and launched in their place a new Form 1040. (RX81 (Intuit); RX811 (Intuit)
at 1; RX1522 (Intuit) at 1; JX1 912). Form 1040—which previously had been for more complex
returns—became the most basic individual tax form. (JX1 §12; see also Ryan (Intuit) Tr. 718-719).

122.  In order to “easily communicate to customers which TurboTax product is right for
their tax situations” and minimize consumer confusion, Intuit aligns the qualifications for
TurboTax Free Edition to the IRS’s definition of a “simple tax return.” (Johnson (Intuit) Tr. 581,
584-587; Ryan (Intuit) Tr. 707-708, 720; 727, 744, 750; Rubin (Intuit) Tr. 1542-1547; RX804
(Intuit) at 20; GX298 (Intuit) at -6446, -6457; RX298 (Intuit) at -5088; RX81 (Intuit) at 1; RX78
(Intuit) at 14; RX49 (Intuit) at 19-20; GX155 (Rubin (Intuit) IHT) at 48-49, 55).

123.  As Mr. Johnson testified, Intuit uses the term “simple tax return” “for

comprehension, and just alignment and understanding ... to reflect the fact that this is the
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simplest way to file using the IRS tax code.” (Johnson (Intuit) Tr. 581-582). As Ms. Ryan

s,
B oo i I - (s (1) T 7).

124.  Thus, before Tax Year 2018, taxpayers who filed on Forms 1040A or 1040EZ
could file for free using TurboTax Free Edition. (Johnson (Intuit) Tr. 584; Ryan (Intuit) Tr. 707-
708; RX77 (Intuit) at 19). Starting that year, taxpayers who filed using Form 1040 with no
attached schedules could file for free using Free Edition. (JX1 q13).

125.  Intuit had no control over the changes to the tax code, and if it had not aligned its
definition of simple tax returns to the IRS’s definition after tax reform, no one would have
qualified for TurboTax Free Edition. (Johnson (Intuit) Tr. 584-585).

126.  Intuit truthfully describes TurboTax Free Edition in its advertisements and on its
website as being for taxpayers with “simple tax returns only,” or similar language, as part of a
comprehensive set of disclosures where space permits. (Johnson (Intuit) Tr. 582-584, 594-598,
620-621; Ryan (Intuit) Tr. 712, 716, 720, 721-722, 726-727, 734-735, 776-777; infra §9215-217,
222,226-227,232-233, 248, 252, 257, 267-268, 272, 281-282, 294, 296, 306-308, 335, 337-347,
350, 359-362, 374, 376, 378-379, 381-382, 389-391, 400-401, 413-414, 416, 427, 435, 437).

127.  Each year, more than 60 million taxpayers have simple returns and qualify to file
for free with TurboTax Free Edition. (Rubin (Intuit) Tr. 1594-1596; RX814 (Intuit) at -6784).
Of those, 38 million are online filers. (Rubin (Intuit) Tr. 1594-1596; RX814 (Intuit) at -6784).

128.  In addition to the 60 million simple tax returns filed in Tax Year 2020 using the
IRS’s most basic tax forms, millions of taxpayers with simple tax situations chose to file using
non-simple forms or schedules. (Rubin (Intuit) Tr. 1594-1595; RX49 (Intuit) at 20; Ryan (Intuit)

Tr. 718-719; RX77 (Intuit) at 19; RX587 (Intuit) at -1279; RX1522 (Intuit) at 1; JX1 §12; see
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also Ryan (Intuit) Tr. 718-719). For example, Jack Rubin, Vice President of Marketing Strategy
for Intuit’s Consumer Group, credibly testified that there are individuals who may file a return as
married filing jointly, who, if they filed separately, could have filed a simple tax return. (Rubin
(Intuit) Tr. 1594-1595).

129. A majority of tax returns filed using online tax software are simple tax returns.
(Johnson (Intuit) Tr. 592-593; Rubin (Intuit) Tr. 1596; RX814 at -6784). Approximately 75
million taxpayers use online tax-preparation software each year, and 38 million of those
consumers—>50.7% —have simple tax returns. (Johnson (Intuit) Tr. 592-593; Rubin (Intuit) Tr.
1596; RX814 at -6784).

2. Reasonable Consumers Understand (Or Can Easily Learn) The Meaning
of Simple Tax Returns

130. At trial, Complaint Counsel argued that reasonable consumers did not necessarily
understand the meaning of “simple tax returns.” (Evans (FTC) Tr. 22, 45-46). Complaint
Counsel failed to adequately support this theory: Their evidence rested primarily on the
unreliable survey of Professor Nathan Novemsky, which as discussed below does not support the
argument. (Novemsky (FTC) Tr. 372-73; infra 49530-613).

131. Even if Complaint Counsel were correct that some reasonable consumers did not
understand the phrase, that does not mean reasonable consumers were misled. Reasonable
consumers who did not understand “simple tax return” would not leap to the conclusion that they
had such a return, but rather, consistent with the testimony of Professor Peter Golder, would
research whether their tax situation met Intuit’s (and the IRS’s) definition of “simple.” (Golder
(Intuit) Tr. 1084-1085, 1120-1121; see also GX137 (DuKatz (Consumer) Dep.) at 64, 67,

GX128 (Benbrook (Consumer) Dep.) at 28-29). Such research could take mere seconds, as the
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answer to what constitutes a simple return was the very first search result for “what is a simple
tax return turbotax.” (Rubin (Intuit) Tr. 1547-1548; RX1524 (Intuit)).
132. A screenshot of the first result from a Google search for “what is a simple tax

return turbotax” is shown below. (RX1524 (Intuit)).

Go g|e what is a simple tax return turbotax X L @ Q
Q Al [ Images [ Books [E News ¢ Shopping i More Tools
About 1,220,000 results (0.46 seconds)

A simple tax return is one that's filed using IRS Form 1040 only,
without having to attach any forms or schedules. Only certain
taxpayers are eligible. Situations covered (assuming no added tax
complexity): W-2 income. Limited interest and dividend income
reported on a 1099-INT or 1099-DIV.

Intuit
/]

https:/fturbotax.intuit.com » why-its-free £

Simple tax return? You could file for free - TurboTax - Intuit

© About featured snippets - M Feedback

133.  Furthermore, as Intuit’s fact witnesses credibly explained, the TurboTax website
disclosed, repeatedly, that TurboTax Free Edition was for simple tax returns only, with detailed
descriptions of what this meant that appeared so many times that it was difficult to keep track of
the precise number. (Johnson (Intuit) Tr. 594-595; Ryan (Intuit) Tr. 776-777; Rubin (Intuit) Tr.
1564-1568).

134.  There is still more evidence that consumers understood the meaning of “simple
tax returns.” Intuit was motivated to ensure that consumers understood the term “simple tax
return” because it would be damaging to the TurboTax business if consumers came to expect that

they could file for free on TurboTax only to later find out while preparing their taxes that they
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could not. (RX1018 (Golder Expert Report) 936-37, 50; Golder (Intuit) Tr. 1189-1191;
Johnson (Intuit) Tr. 574-576, 582-583; Ryan (Intuit) Tr. 747-748; Rubin (Intuit) Tr. 1524-1526).
Thus, Intuit tested consumer comprehension of “simple tax return” and found through a
qualitative study that consumers found the phrase very “easy to understand.” (Rubin (Intuit) Tr.
1544-1546; RX304 (Intuit)). None of the participants in that study indicated that they were
confused by the phrase or did not understand it. (RX304 (Intuit)). Further, Intuit does not
receive customer feedback that “simple tax return” is confusing. (Ryan (Intuit) Tr. 812).

135.  Consumers understand that “simple returns only” conveys that eligibility for free
TurboTax SKUs or offers is qualified, as the words “simple” and “only” both communicate that
a product or offer is not for “all.” (Golder (Intuit) Tr. 1119, 1122; RX1018 (Golder Expert
Report) §105).

136. Consumers also understand that “simple returns only” in TurboTax ads conveys
that the ability to use the free TurboTax SKU or offer depends on the complexity of the
taxpayer’s return. (Golder (Intuit) Tr. 1115, 1119; Novemsky (FTC) Tr. 451 (testifying that
“people took away a complexity or simplicity message” from TurboTax ads); RX1018 (Golder
Expert Report) §105).

137. Complaint Counsel also argued both that more detail about what “simple tax
return” meant was required in the advertisements themselves and that detailed disclosures behind
a hyperlink needed to come out from behind the hyperlink. (Evans (FTC) Tr. 22, 37-38;
Complaint Counsel’s Pretrial Brief at 38-44 (Feb. 17, 2023)). But Complaint Counsel presented
no evidence to suggest that either step would improve consumer comprehension of the

challenged ads.
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138. To the contrary, providing more detailed information in ads about what a “simple
tax return” is would be counter-productive to consumer understanding. (Johnson (Intuit) Tr.
583-584; Ryan (Intuit) Tr. 776-777; RX1018 (Golder Expert Report) §120). Complaint
Counsel’s own expert, Professor Novemsky, conceded that this was true because of the
phenomenon of “information overload.” (Novemsky (FTC) Tr. 1819-1820).

139. Indeed, consumers testified that “simple tax returns” is more comprehensible than
describing specific IRS forms in understanding qualifications. (GX138 (Adamson (Consumer)
Dep.) at 72-73; RX369 (Goldstein (Consumer) Dep.) at 90). During trial, Complaint Counsel
characterized references to individual tax forms as “inscrutable.” (Evans (FTC) Tr. 38).

140.  Intuit has found that “simplicity works” when communicating information about
qualifications and recommendations for TurboTax SKUs that are most likely to meet taxpayers’
needs. (RX42 (Intuit) at 12). For example, user testing performed on the SKU Selector showed
that the “wordiness of the tiles” used in that tool lowered interactions with the selector by
consumers. (RX42 (Intuit) at 12). And a qualitative analysis of consumer feedback related to
the SKU Selector also confirmed that consumers appreciate TurboTax disclosures that do not
contain “complicated tax terminology” and are worded in “laymen’s terms.” (RX47 (Intuit) at
17).

141. Intuit also is not alone in using the “simple tax returns” description for its free
product. Each of Intuit’s major competitors also offers a free tax-preparation product—and each
describes that product as being for taxpayers with simple tax returns. (Johnson (Intuit) Tr. 581-
582; Ryan (Intuit) Tr. 708, 777; Golder (Intuit) Tr. 1121-1122; RX1018 (Golder Expert Report)
99108-112; RX79 (Intuit) at 1; RX97 (Intuit) at 1; RX98 (Intuit) at 1; GX789 (Intuit) at 1). H&R

Block’s DIY “Free Online” product is limited to taxpayers with “simple returns” (RX97 (Intuit);
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RX1339 (Intuit); RX1341 (Intuit); Golder (Intuit) Tr. 1089). TaxSlayer’s “Simply Free” is
limited to qualifying “simple tax situations.” (RX427 (Intuit); RX697 (Intuit); GX824 (Intuit);
RX1338 (Intuit)). And TaxAct’s “Free” online tax-preparation product is described as “perfect
for simple federal filers.” (RX422 (Intuit); GX789 (Intuit)). Use of the term “simple tax
returns” is thus “industry convention.” (Johnson (Intuit) Tr. 582).

142. California’s Franchise Tax Board similarly stated that its ReadyReturn pre-filled
tax forms were available to “taxpayers who file simple returns,” explaining that the program
(now discontinued) would cover individuals with “[i]ncome only from wages” and taking the
“[s]tandard deduction.” (RX79 (Intuit)).

143.  The ubiquity in the industry, common usage, and clear meaning of “simple tax
returns” are facts the Court appropriately weighs in evaluating whether reasonable consumers
were likely to be misled by the challenged advertisements. (RX1018 (Golder Expert Report)
19106, 113).

144.  As Professor Golder explained, competitors’ widespread use of “simple tax
returns” is “critically important” for showing consumers understood the term. (Golder (Intuit)
Tr. 1063-1064, 1090-1091, 1121-1122).

145. It is unlikely that government and industry actors alike would, over many years,
rely on a term that taxpayers do not understand. (GX156 (Ryan (Intuit) IHT) at 40, 55). Thus,
Intuit’s consistent use of the phrase “simple tax returns only” (Johnson (Intuit) Tr. 566, 582-584,
594-598, 614-615; Ryan (Intuit) Tr. 707-708, 720), is strong evidence that consumers would not

believe that TurboTax was “free for them” unless they in fact had a simple tax return.
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3. Intuit’s Expansion of Free Eligibility Beyond Simple Tax Returns Does
Not Impact Consumer Comprehension

146. Intuit has occasionally expanded eligibility for free TurboTax offerings beyond
“simple tax returns.” (Ryan (Intuit) Tr. 705-706, 800-801). It has forgone substantial near-term
revenue on each such occasion (Ryan (Intuit) Tr. 800-801; Rubin (Intuit) Tr. 1540), because
doing so was “the right thing” for its customers. (Ryan (Intuit) Tr. 706).

147. In expanding eligibility for free TurboTax offerings, Intuit did not alter the
definition of “simple tax returns.” (Ryan (Intuit) Tr. 720; Johnson (Intuit) Tr. 584-585; GX155
(Rubin (Intuit) [HT) at 50-51; RX3 (Intuit)).

148.  For instance, in Tax Year 2020, Intuit, recognizing the severe impact of the
COVID-19 pandemic, allowed taxpayers who had to file a Schedule 1 in order to report

unemployment benefits to prepare and file their taxes for free with TurboTax. (Ryan (Intuit) Tr.

705-706, 800-801 (testifying that ||| G
_); RX1293 (Intuit)). As a result, a taxpayer with

on I -1\« ~o: I
I (Ryan (ntui) Tr. $00-501),

149.  Similarly, in Tax Year 2021, during “the height of student loan defaults,” Intuit
allowed taxpayers claiming the student-loan-interest deduction to file their taxes for free. (Ryan
(Intuit) Tr. 706; RX435 (Intuit)).

150. Intuit has never expanded eligibility for Free Edition or other free offers “in an
effort to mislead consumers” (Ryan (Intuit) Tr. 706), and Complaint Counsel presented no

evidence that Intuit’s expansion of eligibility for its free products was intended to deceive, or that
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any expansion did deceive (or was likely to have deceived) any significant number of reasonable
consumers (whether considered in isolation or in conjunction with Intuit’s other conduct).

C. Free Tax-Preparation Services For Enlisted Servicemembers

151.  Intuit has long allowed certain military personnel to file for free with TurboTax.
(Johnson (Intuit) Tr. 578-579; Ryan (Intuit) Tr. 705; GX155 (Rubin (Intuit) IHT) at 61, 63).
Intuit does so “because it is the right thing to do.” (Ryan (Intuit) Tr. 705).

152. Inrecognition of their service to the county, all enlisted military members (E-1 to
E-9) can use any DIY TurboTax SKU for free, regardless of the complexity of their tax situation.
(Johnson (Intuit) Tr. 578-579, 653; Rubin (Intuit) Tr. 1522; GX155 (Rubin (Intuit) IHT) at 63-
64). RX1550 (Intuit), shown in part below, is a screenshot of the TurboTax military discount

landing webpage. (RX1550 (Intuit); Johnson (Intuit) Tr. 579).

vaes axcwive  [itps furbotax infuit com/personal-taxes’anline/miltary-edition jsp
[RgD3eRMALND 256 capsures L
— LT BT
n
nfurt
@ turbotax Floyoirowntiss  FEAWHNaRpehalp,  TToolsandnsouitas  SUppo  ARaryoutie

FOR ENLISTED ACTIVE DUTY AND RESERVE MILITARY

File your own taxes and get your

2021 federal and state taxes FREE

+ Offer valid for active duty and reservists of an enlisted rank
(E-1 through E-9) with a W2 from DFAS

» Excludes TurboTax Live products

* Discount will be applied when you are ready to file

I

153. TurboTax automatically applies the discount when qualifying servicemembers
enter “[their] military W-2.” (Johnson (Intuit) Tr. 580; RX329 (Intuit) at -0005; RX948 (Intuit)

at 2; RX1550 (Intuit) at 2).
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154. In 2022, of the estimated 1.7 million military servicemembers who qualified to
file for free using the TurboTax military discount, 627,000 (over one third) did so. (Rubin
(Intuit) Tr. 1522).

VI TURBOTAX ADVERTISING

155. Companies use a variety of advertising strategies to attract and retain customers,
often depending on where each customer is in their purchase decision-making process. (RX560
at 141; RX1018 (Golder Expert Report) q152).

156. The widely recognized “marketing funnel” concept reflects how companies use
different advertising strategies and channels to reach different audiences at the various stages of
a consumer’s process in making a purchasing decision. (RX560 (Intuit) at 141; RX1018 (Golder
Expert Report) 9153-154; see also Golder (Intuit) Tr. 1065-1069). At the top of the marketing
funnel, for example, there may be more consumers who are targeted for general brand awareness
or sentiment, whereas at the bottom of the funnel a company is often targeting a smaller number
of consumers who may be nearing their purchase decision to select a product. (RX1018 (Golder
Expert Report) §153; see also RX560 (Intuit) at 141). Companies align their advertising and
consumer outreach to the marketing funnel, including through advertising designed to “build
brand awareness, build brand equity, enhance consideration, educate consumers, direct
consumers to the website, or to engage with prior customers.” (RX1018 (Golder Expert Report)
q4/153-154). In furtherance of these specific strategies, companies target their advertising to
reach consumers at specific steps in the marketing funnel. (RX1018 (Golder Expert Report)
4152; see also RX560 (Intuit) at 141).

157.  Intuit aligns its TurboTax marketing strategies to its own marketing funnel.

(RX582 (Intuit) at -1293). A version of the TurboTax marketing funnel is shown below.

37



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 44 of 447 * PUBLIC *

(RX1018 (Golder Expert Report) fig. 23).

Target/Audience Tactics Key Metrics
BRAND ADVERTISING PY Assisted Simple Filers TV, Audio, Video Breakthrough, Consideration
Net New Customers, Display, Social, Conversion Rates
Targeted Audiences (eg SE) Mobile, Affiliate (Traffic & Installs via view, click; Auths)

Conversion Rates
In- k PPC,S e
n-market consumers C, SEO, Content (Tralfievir Vit clck Brth tetas)
Segmentation,

Marketing and Conversion Rates

Existing customers,

Win-backs Reminder Emails (open, click, Auth rates)
All visitors Personalization, Conversion Rates
Content (V2L, T2N, bounce)
it Conversion Conversion Rates
HewiExitng Optimization {Login, Create Account % new)

158. Intuit tailors its marketing strategies to the TurboTax online marketing funnel by
targeting specific audiences at different points in the tax-preparation purchase process through
specific marketing channels. (RX582 (Intuit) at -1293).

159. At the top of the TurboTax marketing funnel, for example, Intuit targets larger
numbers of consumers for general awareness of the TurboTax brand and its products. (RX582
(Intuit) at -1291, -1293; GX146 (Ryan (Intuit) Dep.) at 22; RX1018 (Golder Expert Report)
4153). Moving down the funnel, Intuit targets its advertising to reach a smaller number of
consumers, many of whom who have already engaged with TurboTax marketing or products,
who are nearing their purchase decision. (RX582 (Intuit) at-1291, -1293; RX1018 (Golder
Expert Report) §4/152-154).

160. Intuit also presents increasingly detailed information to consumers as they near
their purchase decision and move through the marketing funnel. (RX1018 (Golder Expert

Report) 4153; see also RX560 (Intuit) at 141). Intuit provides shorter disclosures in TV or social
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media ads, for example, when consumers are likely to be in earlier stages of the buying process
(such as information search, infra §9503-513), compared to more detailed disclosures available
on the TurboTax website, when consumers are likely nearing their purchase decision. (Golder
(Intuit) Tr. 1105-1107, 1120, 1129-1130).

A. Development Of TurboTax Advertisements

161. Intuit advertises free TurboTax SKUs to encourage consumers with simple tax
returns to file their taxes for free using TurboTax. (GX144 (Soukas (Intuit) Dep.) at 52, 135,
137; GX145 (Berger (Intuit) Dep.) at 156; GX146 (Ryan (Intuit) Dep.) at 123; GX150 (Goode
(Intuit) IHT) at 120; RX56 (Intuit) at 6; RX588 (Intuit) at 40; RX1018 (Golder Expert Report)
9236).

162. The goal of Intuit’s free TurboTax advertising campaigns is not to attract
customers who do not qualify for the free SKU, but instead to attract those who do. (Johnson
(Intuit) Tr. 574-575, 618; Ryan (Intuit) Tr. 726, 746-747; Rubin (Intuit) Tr. 1524-1525).

163. Intuit develops TurboTax advertisements through a months-long iterative process
that involves several rounds of review from multiple stakeholders. (Ryan (Intuit) Tr. 699-701;
GX159 (Ryan (Intuit) Dep.) at 46-49). During this process, ads are carefully reviewed—by
Intuit’s marketing team, outside ad agencies, and legal team—to ensure they are not deceptive or
misleading. (Ryan (Intuit) Tr. 700-701).

164. The development of TurboTax advertisements begins with the marketing team’s
drafting of a creative brief that describes the objectives for the advertising campaign, which then
is provided to an outside advertising agency. (Ryan (Intuit) Tr. 699; GX159 (Ryan (Intuit) Dep.
at 7; RX365 (Intuit); RX368 (Intuit)). Intuit works with advertising agencies because they have

expertise in creating compelling advertising concepts. (Ryan (Intuit) Tr. 698-699).
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165. After receiving the creative brief, the advertising agency brainstorms how to
accomplish Intuit’s stated objectives and generates creative concepts for the advertisements.
(Ryan (Intuit) Tr. 699-700). The agency revises the concepts based on Intuit’s feedback and
sends the revised advertisements to Intuit for further review, with the iterative back-and-forth
process often taking five to nine months. (Ryan (Intuit) Tr. 699-700).

166. TurboTax advertising concepts are reviewed by the TurboTax advertising team,
Intuit’s advertising partners, and the Intuit legal team. (Ryan (Intuit) Tr. 700). In addition,
advertising agencies review TurboTax advertising concepts to ensure that their disclosures are
clear and legible. (GX159 (Ryan (Intuit) Dep.) at 45-49). In some cases, concepts are also
tested on consumers. (Ryan (Intuit) Tr. 700).

167. Intuit seeks to communicate “in a believable way” with consumers in its
advertisements because it is “critical” that Intuit “actually say what [it’s] going to do”—i.e., have
a high “say:do ratio”—in order to “build future growth and have a healthy franchise.” (Johnson
(Intuit) Tr. 623-624). Mr. Rubin similarly testified that Intuit does “a lot of work to be clear with
[its] customers” in its ads. (Rubin (Intuit) Tr. 1599).

168. At every stage of the creative process, Intuit considers whether a concept could be
deceptive or misleading. (Ryan (Intuit) Tr. 701). If any reviewer believes a concept is deceptive
or misleading, Intuit “would immediately address it” by seeking to understand and address the
reason why. (Ryan (Intuit) Tr. 701).

169. Ms. Ryan and Mr. Rubin testified credibly that Intuit would never run ads that
stakeholders consider deceptive or misleading. (Ryan (Intuit) Tr. 702; Rubin (Intuit) Tr. 1599).
As Ms. Ryan testified, if there is any concern that an ad could be deceptive or misleading, that ad

would “absolutely not” ever make it on air. (Ryan (Intuit) Tr. 702). Mr. Rubin similarly
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testified that Intuit “wouldn’t run” any ad it had reason to believe was deceptive. (Rubin (Intuit)
Tr. 1599).

170.  Intuit never intended to deceive consumers by conveying in any TurboTax
advertisement (or otherwise) that all TurboTax SKUs are free or that TurboTax is free for
everyone. (Ryan (Intuit) Tr. 700-702, 704, 712, 716, 718, 722, 727, 734, 741, 743, 749, 753,
758, 760; GX156 (Ryan (Intuit) IHT) at 110; Johnson (Intuit) Tr. 582, 618, 623-624; GX146
(Ryan Dep.) at 125-126; RX298 (Intuit)).

171.  Rather, Intuit’s intent in running advertisements about free TurboTax SKUs has
always been to convey that specific TurboTax SKUs are free for consumers who qualify, and
that consumers can see if they qualify on the TurboTax website. (Johnson (Intuit) Tr. 574-575,
617-618; Ryan (Intuit) Tr. 726, 747; Rubin (Intuit) Tr. 1524-1525).

172.  Intuit conveys its intent to outside agencies who develop TurboTax
advertisements. (Johnson (Intuit) Tr. 620-621; Ryan (Intuit) Tr. 797; GX654 (Intuit) at 2;
RX365 (Intuit) at -7442; RX368 (Intuit) at -7750). As Mr. Johnson testified, Intuit gives the
agencies “mandatory” instructions that the ads should “drive absolute clarity around who ...
TurboTax Free Edition was meant for.” (Johnson (Intuit) Tr. 620-621).

173.  For example, Intuit directs agencies to include on television ads the language
“TurboTax Free Edition is for simple U.S. returns only” and “See if you qualify at
turbotax.com,” as well as include a “blue end card with [the] TurboTax Free Edition logo ... as a
way of being clear on what product we were advertising, versus other products that we offer.”
(Johnson (Intuit) Tr. 620-621; GX654 (Intuit) at 1). A similar mandate governed TurboTax Live

Basic video ads. (GX309 (Intuit); GX614 (Intuit); Ryan (Intuit) Tr. 797). Intuit instructs

agencies o [ i cc
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ads, and on the TurbaTax s

(RX365 (Intuit); RX368 (Intuit); GX654 (Intuit)).

174.  If Intuit at any point believed that a TurboTax advertisement was deceptive or
misleading, Intuit immediately “would have stopped [running] the ad,” (Johnson (Intuit) Tr. 615,
622-624, 683; Ryan (Intuit) Tr. 701-702; Rubin (Intuit) Tr. 1599; GX146 (Ryan (Intuit) Dep.) at
124-125), and never would have run an ad that it believed to be deceptive in the first place.
(Ryan (Intuit) Tr. 702; Rubin (Intuit) Tr. 1599).

175. Complaint Counsel have not offered any evidence that Intuit intended to convey
the claims they allege or to mislead or deceive consumers with the challenged ads. Indeed, the
FTC’s designee testified that there is no evidence Intuit intentionally tried to deceive consumers.
(RX161 (Maxson (FTC) Dep.) at 173-174).

176. Intuit’s intent and effort to be clear with consumers in its free TurboTax
advertising, and its intent not to deceive consumers by conveying in any TurboTax advertisement
(or otherwise) that all TurboTax SKUs are free or that TurboTax is free for everyone,
demonstrates that Intuit acted in good faith in developing and distributing the challenged ads.
(Supra 9933-38, 162-175).

177. Complaint Counsel have not offered any evidence that Intuit acted in bad faith in
developing or distributing the challenged ads.

B. TurboTax Advertising Channels

178.  Intuit advertises all its TurboTax SKUSs, as well as the TurboTax brand generally,
through four primary advertising channels: (1) “brand” advertising; (2) display advertising; (3)

direct marketing (or CRM); and (4) holistic search marketing. (Ryan (Intuit) Tr. 691-696). Each
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of these channels focuses on consumers at different places in the marketing funnel. (RX582
(Intuit) at -1293; RX1018 (Golder Expert Report) 4153 & fig. 23; supra §155-160).

179. Brand advertising encompasses advertising for the TurboTax SKUs and brand “at
broadcast scale,” such as television, radio, and streaming services like Hulu and Spotify.
(GX156 (Ryan (Intuit) IHT) at 41-42; Ryan (Intuit) Tr. 691-692).

180. Intuit’s objective with TurboTax brand advertising is to break through with top-
of-funnel consumers to “[d]rive awareness and consideration” of the TurboTax brand and
products. (RX582 (Intuit) at -1291, -1304; GX146 (Ryan (Intuit) Dep.) at 22-23). To
accomplish this, Intuit designs its brand advertising to ensure consumers remember the
advertisement, the message, and the brand, and that the advertisement increases a consumer’s
consideration of the TurboTax brand in general. (RX582 (Intuit) at -1306). As Professor Golder
explained, such top-of-funnel advertising is meant to “move [consumers] from being unaware to
being aware” of their different tax filing options. (Golder (Intuit) Tr. 1106; see also Golder
(Intuit) Tr. 1065-1069).

181. Display advertising includes traditional online ads, such as banners displayed on
websites, and social media advertisements like TikTok, Facebook, or Snapchat. (Ryan (Intuit)
Tr. 693; GX156 (Ryan (Intuit) I[HT) at 27). TurboTax display advertising aligns to the
“Performance Media” stage of the TurboTax marketing funnel in order to convert viewers into
customers, as well as to increase awareness and consideration of the TurboTax brand. (RX582
(Intuit) at -1291, -1293, -1318). Intuit also uses TurboTax display advertising to re-engage
customers and move them down the marketing funnel toward a completed tax return. (RX582

(Intuit) at -1320).
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182.  Holistic search marketing refers to marketing strategies for search-engine results.
(Ryan (Intuit) Tr. 696). Intuit markets TurboTax through two categories of holistic search
marketing: paid-search advertising, often referred to as pay-per-click (“paid-search”) advertising,
and organic search marketing, also known as search engine optimization (“SEO”). (Ryan (Intuit)
Tr. 696; GX156 (Ryan (Intuit) [HT) at 29-30).

183.  Intuit aligns TurboTax holistic search marketing to the next level down in its
marketing funnel and uses search marketing to increase conversion among consumers who are
already in the market for online tax-preparation products generally, or who may be searching for
information about TurboTax specifically. (RX582 (Intuit) at-1291, -1293; RX1018 (Golder
Expert Report) §159).

184.  For paid-search advertising, Intuit does not control when or how those ads appear
on the search engine’s results page. (Ryan (Intuit) Tr. 697; GX439 (Ryan (Intuit) Decl.) 423).
Instead, Intuit bids on a variety of keywords in an auction marketplace, and if Intuit is the highest
bidder, a TurboTax advertisement would appear at the top of the search results page when
consumers search for those keywords. (Ryan (Intuit) Tr. 696-697; GX151 (Ison (Intuit) IHT) at
61-63; GX156 (Ryan (Intuit) IHT) at 31; Hauser (Intuit) Tr. 973-974). Intuit submits
components of the advertising copy that should appear when a paid-search ad is shown, but
ultimately the search engine (e.g., Google or Bing) compiles and presents the advertisement
based on the search performed and the information the search engine has about the particular
consumer who performed the search. (Ryan (Intuit) Tr. 697).

185.  As for SEO, Intuit uses different techniques, such as modifying the content on

webpages, to get the TurboTax website to rank highly in organic search results and help
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consumers find the TurboTax SKU that best fits their tax needs. (Rubin (Intuit) Tr. 1548-1549,
1551-1552; Ryan (Intuit) Tr. 697-698, 805).

186.  Direct marketing (also referred to as CRM marketing) encompasses
advertisements sent directly to individual consumers, such as email, mobile push notifications,
SMS notifications, and direct mail. (Ryan (Intuit) Tr. 695-696; GX146 (Ryan (Intuit) Dep.) at
14).

187.  In the context of the TurboTax marketing funnel, direct marketing aims to “drive
business through direct-to-customer messaging” and increase conversion, retention, and ongoing
engagement of existing and prior customers. (RX582 (Intuit) at -1291, -1293, -1325; RX1018
(Golder Expert Report) 160). By leveraging customer data and predictive models, Intuit
delivers targeted advertisements and offers that are “are personalized to the individual
consumer.” (Ryan (Intuit) Tr. 695-696; RX582 (Intuit) at -1325).

C. Targeting Of TurboTax Advertisements

188. Intuit presents increasingly targeted information to consumers as they near their
purchase decision and descend through the marketing funnel. ((RX582 (Intuit) at -1291, -1293;
RX1018 (Golder Expert Report) 153; RX560 (Intuit) at 141).

189. At the top of the funnel, for example, Intuit targets larger numbers of consumers
for general awareness of the TurboTax brand and its products. (RX582 (Intuit) at -1291; GX146
(Ryan (Intuit) Dep.) at 22; RX1018 (Golder Expert Report) §153). Moving down the funnel,
Intuit makes use of demographic and exclusionary targeting to reach a smaller number of more
relevant audiences who are likely to engage with TurboTax advertising to find the product most
appropriate for their tax filing situation. (Ryan (Intuit) Tr. 704-705; Rubin (Intuit) Tr. 1597-

1598; RX1018 (Golder Expert Report) 152-153).
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190. At every point in the TurboTax marketing funnel, to the extent it is able, Intuit
targets ads for individual TurboTax SKUs toward the audiences most likely to qualify use those
products. (Ryan (Intuit) Tr. 704-705, 732, 785-786, 797; GX146 (Ryan (Intuit) Dep.) at 124-
125). As Ms. Ryan testified, Intuit wants TurboTax ads to “be relevant” to their audience so that
“people ... get started in the product that’s right for them.” (Ryan (Intuit) Tr. 705).

191. Intuit targets advertisements for free TurboTax SKUs, for instance, to individuals
likely to have simple tax returns and therefore qualify to use those free products. (Ryan (Intuit)
Tr. 702, 704, 732; Rubin (Intuit) Tr. 1597; RX287 (Intuit) at -8826). Intuit does so to increase
consumer awareness that Intuit offers a free tax-preparation product, to inform filers with simple
returns that it is “completely free to file” using TurboTax Free Edition, and to increase the
number of returns filed using TurboTax Free Edition. (Johnson (Intuit) Tr. 574, 605-606; Ryan
(Intuit) Tr. 702-703; Rubin (Intuit) Tr. 1525).

192.  Intuit targets ads for free TurboTax SKUs to customers likely to have simple tax
returns both by targeting specific demographics of taxpayers more likely to have simple tax
returns and developing creative content that appeals to such consumers. (Ryan (Intuit) Tr. 704,
783, 785-786, GX146 (Ryan (Intuit) Dep.) at 124).

193. For example, Intuit targets ads for free TurboTax SKUs toward individuals ages
18 to 35 because those people are relatively likely to have simple tax returns. (Ryan (Intuit) Tr.
at 702, 704, 783; Rubin (Intuit) Tr. 1597; GX654 (Intuit); GX688 (Wieden+Kennedy (WK)) at -
4848, -4851, -4854; GX689 (WK); RX804 (Intuit) at -6481). That fact is borne out by Intuit’s
customer data, which show that consumers with simple tax returns who file using TurboTax Free

Edition tend to be younger than the average taxpayer. (Rubin (Intuit) Tr. 1597-1598; supra q85).
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194. Intuit targets the 18- to 35-year-old demographic by advertising its free SKUs
through “media channels and platforms that skew heavily towards that population [18 to 35 year-
olds] ... like Snapchat and TikTok.” (Ryan (Intuit) Tr. 732-733). It also targets them by using
creative concepts that “would resonate” with those individuals. (Ryan (Intuit) Tr. 732-733). For
example, Intuit’s “Young Love” and “Echo” ads for TurboTax Free Edition were developed and
aired due to their perceived appeal to younger audiences. (GX690 (WK) at -4965, -4970);
GX688 (WK) at -4848, -4874).

195. Intuit also targets advertising for free TurboTax SKUs to 18-to-35-year-olds by
using young people “as the creative inspiration for the campaign idea” (Ryan (Intuit) Tr. 704),
for example, by partnering “with a broad range of YouTube and Instagram influencers” in its
social media advertising, (GX688 (WK) at -4892); GX689 (WK) at -4943 to -4946)).

196. Intuit runs ads for free TurboTax SKUs at the beginning of each tax season
(during what it terms “First Peak™), such as Super Bowl ads, as that is “when the majority of
Simple Filers prepare and file their taxes.” (RX804 at -6482; Rubin (Intuit) Tr. 1597-1598;
Johnson (Intuit) Tr. 655).

197. Intuit also uses a marketing strategy called “exclusionary targeting” to avoid
showing ads to consumers for whom they are irrelevant. (Ryan (Intuit) Tr. 704-705; GX146
(Ryan (Intuit) Dep.) at 124-125); GX149 (Crosby (Intuit) Dep.) at 118-120. For example, if
Intuit has an indication that a consumer bought or sold cryptocurrency, Intuit will not show that
consumer am advertisement for a free TurboTax SKU. (GX149 (Crosby (Intuit) Dep.) at 118-
119). Similarly, Intuit will not show someone an advertisement for a free TurboTax SKU if it
knows that the consumer has self-employment income from a job at Uber. (Ryan (Intuit) Tr.

704-705). Conversely, Intuit will target consumers with self-employment income for
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advertisements for TurboTax Self-Employed, highlighting the benefits of that SKU for those
consumers. (Ryan (Intuit) Tr. 705).

198. Intuit similarly uses direct marketing (e.g., email marketing) to send
advertisements for free TurboTax SKUs only to consumers who are relatively likely to have
simple tax returns, such as consumers who filed with TurboTax Free Edition the previous year,
or those who have entered information into TurboTax Free Edition in the current year. (Ryan
(Intuit) Tr. 769; see also RX582 (Intuit) at -1293, -1325).

199. Finally, through SEO, Intuit attempts to direct its marketing for specific TurboTax
SKUs to consumers who have indicated that the promoted SKU would be right for their tax
situation. (Rubin (Intuit) Tr. 1549, 1550-1551). Intuit optimizes content on the TurboTax
website so that search engines list specific pages on the TurboTax website “based on relevancy
of that page to a user’s query.” (Ryan (Intuit) Tr. 697-698; GX156 (Ryan (Intuit) IHT) at 31-32).

200. For instance, if a consumer searches “TurboTax Free” on the internet, Intuit’s
SEO strategy will result in her being served with more prominent results related to TurboTax
Free Edition, including the Free Edition landing page (where qualifications are discussed in
detail), TurboTax blog posts about Free Edition and its qualifications, press releases about Free
Edition, and other webpages discussing what qualifies as a simple tax return. (Rubin (Intuit) Tr.
1548-1549, 1551, 1591).

201. If a consumer searches phrases such as “TurboTax sold new investments” or
“TurboTax rental property” on the internet, Intuit’s SEO strategy will result in her not being
served with high-ranking results for TurboTax Free Edition because the sale of investments

“doesn’t fit on a simple tax return”; instead, that consumer would “see content for TurboTax
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Premier appearing in those search results,” because that product covers investments and rental
properties. (Rubin (Intuit) Tr. 1549-1551).

202. Similarly, if a consumer searches “TurboTax Form 1099,” Intuit’s SEO efforts
mean that he will not be served with prominent results for TurboTax Free Edition, but will
instead be provided high-ranking results for TurboTax Deluxe, Premier, or Self-Employed,
which all cover IRS Form 1099 income. (Rubin (Intuit) Tr. 1549-1550). And if a consumer
searches “TurboTax, itemize my deductions,” he will not be served prominent results for
TurboTax Free Edition but will see high-ranking results for TurboTax Deluxe, which covers
itemized deductions. (Rubin (Intuit) Tr. 1550).

203. Intuit’s efforts to target its ads for free TurboTax SKUs toward consumers who
qualify for those products helps ensure that consumers who do not qualify for free SKUs are not
seeing those ads, making it unlikely that a significant minority of consumers would be deceived
by those ads. (Ryan (Intuit) Tr. 704-705; GX146 (Ryan (Intuit) Dep.) at 124-125).

204. Intuit’s efforts to target its advertising also reinforce that its intent in marketing
free TurboTax SKUs was to communicate that there was a legitimate free offer for those
consumers who qualified. (Johnson (Intuit) Tr. 606, 618; Ryan (Intuit) Tr. 704-705). If Intuit
had intended to deceive consumers into believing TurboTax was free for them when it was not, it
would not have gone to such lengths to ensure (as best it could) that consumers seeing
advertising for free TurboTax SKUs were likely to qualify for those products. (Johnson (Intuit)
Tr. 606, 618; Ryan (Intuit) Tr. 727, 735, 754).

D. The Challenged Advertisements

205. Complaint Counsel contend that certain advertisements for free TurboTax SKUs

(the “challenged ads”) are deceptive because they conveyed either that all TurboTax SKUs were
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free or that TurboTax was free for the viewer when it was not. (Evans (FTC) Tr. 17, 19, 33;
Complaint Counsel’s Pretrial Brief at 30, 48 (Feb. 17, 2023); RX600 (FTC) at 36).

206. Complaint Counsel maintain that this “is an express claim case.” (Anguizola
(FTC) Tr. 1837). But Complaint Counsel cannot even agree on the claim or claims they believe
the ads conveyed, shifting their allegations throughout this litigation. Sometimes they said the
ads conveyed that “TurboTax is free.” (Complaint Counsel’s Motion for Summary Decision at
36 (May 6, 2022); Complaint Counsel’s Pretrial Brief at 48 (Feb. 17, 2023). Other times they
said the ads conveyed to consumers that “TurboTax is free for them.” (Complaint Counsel’s
Reply in Support of Motion for Summary Decision at 3). At trial, they again shifted course,
arguing at some points that the ads conveyed that “TurboTax will be free for the consumer
watching the ad” (Evans (FTC) Tr. 17), and at other points that the ads claimed that TurboTax is
“free for the consumer watching the ad” (Evans (FTC) Tr. 6-8). Then on the last day of trial,
Professor Novemsky offered another, new, alleged claim supposedly made in the challenged ads:
that consumers “could not just file, but file and get [their] full refund” for free. (Novemsky
(FTC) Tr. 1790-1791). When pressed to clarify their position, Complaint Counsel said they
“don’t see a lot of daylight between” these various claims allegedly made by the challenged ads.
(Anguizola (FTC) Tr. 1837-1838).

207. Complaint Counsel have also largely focused on claims allegedly conveyed by
challenged video ads (i.e., the 131 brand video ads at issue), while failing to explain how
challenged non-video ads (108 display ads (including video display ads), 17 paid-search ads, 24
email ads, and 4 radio ads)—which constitute the majority of the ads at issue in this case—are
deceptive. (Evans (FTC) Tr. 18-19; Complaint Counsel’s Pretrial Brief at 30 & App’x B (Feb.

17, 2023)).
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208. And Complaint Counsel and their witnesses at times have ignored various
elements of the challenged ads. During their opening statement, for instance, Complaint Counsel
repeatedly skipped over the “simple returns only” qualification included in the ads (Evans (FTC)
Tr. 44-45), prompting the Court to interject and point out that the ads included that text
(Chappell (ALJ) Tr. 45). And when asked to confirm that the phrase “‘see if you qualify at
turbotax.com’ was included” in one ad, Complaint Counsel’s expert replied, “If you say so” and
“I don’t recall.” (Novemsky (FTC) Tr. 1814; see also RX1396 (Yoeli (FTC) Dep.) at 180
(responding “That language sounds familiar, but I’'m not sure”)).

209. When considering all constituent elements of the challenged ads, and the specific
components of the different kinds of ads at issue (including the display, paid-search, email, and
radio ads at issue), it is plain that the ads did not convey—expressly or impliedly—any of the
claims asserted by Complaint Counsel.

210. None of the challenged ads expressly conveyed that all TurboTax SKUs were
free, that TurboTax was free to everyone, that TurboTax would necessarily be free for the
viewer, or any of the other claims asserted by Complaint Counsel.

211.  Nor did any of the challenged ads impliedly convey that all TurboTax SKUs were
free, that TurboTax was free to everyone, that TurboTax would necessarily be free for the
viewer, or any of the other claims asserted by Complaint Counsel.

212. Instead, the challenged ads conveyed that the TurboTax SKU being advertised
was free for consumers who qualify.

213.  Moreover, Intuit no longer runs TurboTax ads that repeat the term “free”—which
comprise less than one quarter of the challenged ads—and has agreed “not [to] publish, or cause

to be published, in any medium (1) its ‘free, free, free’ Video Advertisements ... and (2) Video
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Advertisements that are substantially similar in their repetition of the word free.” (Ryan (Intuit)
Tr. 754-755; Rubin (Intuit) Tr. 1555; RX261 (Intuit) at 8; GX352 (FTC) at 2; RX73 (Intuit) at
25; GX438 (Intuit) 16).

1. Brand Video Advertisements

214. Complaint Counsel contend that 131 TurboTax brand video ads that ran between
Tax Years 2014 and 2021 (and one exhibit containing brand video scripts) were deceptive to
reasonable consumers. (Complaint Counsel’s Pretrial Brief at App’x B (Feb. 17, 2023)).

215. Every one of the 131 challenged brand video ads stated that the free offer being
advertised applied to a specific TurboTax SKU, either TurboTax Free Edition or TurboTax Live
Basic. Every challenged brand video ad also stated in writing that the free offer being advertised
was available only to taxpayers with “simple returns only,” or similar language indicating that
the offer was qualified. All the challenged brand video ads also included language—Ilike “see if
you qualify” or “see details at TurboTax.com”—that invited consumers to visit the TurboTax
website to learn more about the free offer and whether they qualified for that offer. (GX59
(FTC); GX200 (FTC); GX202 (FTC); GX204 (FTC); GX206 (FTC); GX208 (FTC); GX299
(Intuit); GX300 (Intuit); GX307 (FTC); GX309 (FTC); GX321 (FTC); GX323 (FTC); GX324
(Intuit); GX325 (Intuit); GX326 (FTC); GX327 (FTC); GX328 (Intuit); GX329 (Intuit); GX330
(Intuit); GX331 (Intuit); GX332 (FTC); GX344 (Intuit); GX345 (Intuit); GX346 (Intuit); GX347
(Intuit); GX348 (Intuit); GX349 (Intuit); GX350 (Intuit); GX351 (Intuit); GX356 (Intuit);
GX601 (Intuit); GX602 (Intuit); GX603 (Intuit); GX604 (Intuit); GX605 (Intuit); GX606
(Intuit); GX607 (Intuit); GX608 (Intuit); GX609 (Intuit); GX610 (Intuit); GX611 (Intuit);
GX612 (Intuit); GX613 (Intuit); GX614 (Intuit); GX615 (Intuit); GX616 (Intuit); GX619

(Intuit); GX620 (Intuit); GX621 (Intuit); GX622 (Intuit); GX623 (Intuit); GX624 (Intuit);
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GX625 (Intuit); GX626 (Intuit); GX628 (Intuit); GX629 (Intuit); GX668 (Intuit); GX669
(Intuit); GX670 (Intuit); GX671 (Intuit); GX672 (Intuit); GX691 (FTC); GX692 (FTC); GX693
(FTC); GX694 (FTC); GX695 (FTC); GX696 (FTC); GX697 (FTC); GX698 (FTC); GX699
(FTC); GX700 (FTC); GX701 (FTC); GX702 (FTC); GX703 (FTC); GX704 (FTC); GX705
(FTC); GX706 (FTC); GX707 (FTC); GX708 (FTC); GX709 (FTC); GX710 (FTC); GX711
(FTC); GX712 (FTC); GX713 (FTC); GX714 (FTC); GX715 (FTC); GX716 (FTC); GX717
(FTC); GX718 (FTC); GX719 (FTC); GX720 (FTC); GX721 (FTC); GX722 (FTC); GX774
(FTC); GX775 (FTC); GX776 (FTC); GX777 (FTC); GX778 (FTC); GX779 (FTC); GX785
(FTC); GX786 (FTC); GX800 (FTC); GX802 (FTC); GX803 (FTC); GX804 (FTC); GX805
(FTC); GX806 (FTC); GX807 (FTC); GX811 (FTC); GX815 (FTC); GX816 (FTC); GX820
(FTC); GX821 (FTC); GX822 (FTC); GX825 (FTC); GX826 (FTC); GX827 (FTC); GX828
(FTC); GX829 (FTC); GX835 (FTC); GX836 (FTC); GX837 (FTC); GX838 (FTC); GX844
(FTC); GX848 (FTC); GX849 (FTC); GX855 (FTC); GX856 (FTC); RX32 (Intuit); RX200
(Intuit); RX201 (Intuit); RX202 (Intuit); Johnson (Intuit) Tr. 606; Ryan (Intuit) Tr. 753-754).
216. A screenshot of the title card from a challenged Tax Year 2021 brand video ad,
showing the TurboTax Free Edition logo and the qualifications “TurboTax Free Edition is for
simple U.S. returns only” and “See if you qualify at turobtax.com,” is provided below. (RX202

(Intuit)).
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INTUIT
v turbotax.

Free Edition

TurboTax Free Edition is for simple U.S. returns only. See if you qualify at turbotax.com. Offer subject to change.

217. Beginning in Tax Year 2020 and 2021, certain video ads also stated verbally that
the advertised free offer was for “simple returns.” (GX307 (Intuit); GX309 (Intuit); GX601
(Intuit); GX602 (Intuit); GX603 (Intuit); GX607 (Intuit); GX614 (Intuit); GX616 (Intuit);
GX619 (Intuit); GX622 (Intuit); GX828 (Intuit); GX838 (Intuit); GX844 (Intuit); GX856
(Intuit)).

218. In Tax Year 2021, the challenged brand video ads also encouraged consumers to
visit the TurboTax website through a spoken voiceover that stated “see details at turbotax.com.”
(GX200 (Intuit); GX202 (Intuit); GX204 (Intuit); GX206 (Intuit); GX208 (Intuit); GX620
(Intuit); GX621 (Intuit); GX623 (Intuit); GX625 (Intuit); GX711 (Intuit); GX712 (Intuit);
GX713 (Intuit); GX714 (Intuit); GX715 (Intuit); GX722 (Intuit); RX202 (Intuit)).

219.  The only “evidence” Complaint Counsel offer for their express-claim theory is the
repetition of the word “free” in some of the challenged video ads, which Complaint Counsel say

constitutes an express claim that a// consumers viewing those ads can necessarily file their taxes
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for free using TurboTax. (Evans (FTC) Tr. 19; Complaint Counsel’s Pretrial Brief at 30 (Feb.
17,2023)). But the repetition of the word free does not establish that the challenged brand video
ads, let along all challenged ads, expressly conveyed that all TurboTax SKUs are free.

220. To start, the repetition of the word “free” is missing from many of the challenged
video ads, and the vast majority (more than two-thirds) of all challenged ads, including most
challenged display ads and all paid-search and email ads. (Cf. Complaint Counsel’s Pretrial
Brief at App’x B (Feb. 17, 2023); infra 223).

221. Moreover, the word “free” by itself is not a claim about TurboTax at all. The
FTC’s designee testified that the word “free” in ads is not an express claim because its meaning
“depends [on] whether there is any other context for the person that is hearing [it].” (GX161
(Maxson (FTC) Dep.) at 239).

222.  The “other context” provided by the challenged brand video ads was that a
specific TurboTax SKU was free, that the SKU was available for simple tax returns only, and
that further details were available on the TurboTax website. (Supra §9215-218; Shiller (FTC)
Tr. 234-239).

223. Indeed, the challenged brand video ads that repeated the word “free” did not state
anything about TurboTax without supplying that context. Those 101 challenged brand video ads
did not even mention “TurboTax” until the end of the ad, when they informed viewers that the
free offer applied to a specific TurboTax SKU that had qualifications. (GX156 (Ryan (Intuit)
IHT) at 130-131; Shiller (FTC) Tr. 235; GX59 (Intuit); GX200 (Intuit); GX202 (Intuit); GX204
(Intuit); GX206 (Intuit); GX208 (Intuit); GX299 (Intuit); GX300 (Intuit); GX326 (Intuit);
GX327 (Intuit); GX328 (Intuit); GX329 (Intuit); GX330 (Intuit); GX331 (Intuit); GX332

(Intuit); GX348 (Intuit); GX349 (Intuit); GX350 (Intuit); GX351 (Intuit); GX356 (Intuit);
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GX604 (Intuit); GX605 (Intuit); GX606 (Intuit); GX608 (Intuit); GX609 (Intuit); GX610
(Intuit); GX611 (Intuit); GX612 (Intuit); GX613 (Intuit); GX615 (Intuit); GX620 (Intuit);
GX621 (Intuit); GX623 (Intuit); GX624 (Intuit); GX625 (Intuit); GX626 (Intuit); GX628
(Intuit); GX629 (Intuit); GX669 (Intuit); GX670 (Intuit); GX671 (Intuit); GX672 (Intuit);
GX691 (Intuit); GX692 (Intuit); GX693 (Intuit); GX694 (Intuit); GX695 (Intuit); GX696
(Intuit); GX697 (Intuit); GX698 (Intuit); GX699 (Intuit); GX700 (Intuit); GX701 (Intuit);
GX702 (Intuit); GX703 (Intuit); GX704 (Intuit); GX705 (Intuit); GX706 (Intuit); GX707
(Intuit); GX708 (Intuit); GX709 (Intuit); GX710 (Intuit); GX711 (Intuit); GX712 (Intuit);
GX713 (Intuit); GX714 (Intuit); GX715 (Intuit); GX716 (Intuit); GX717 (Intuit); GX718
(Intuit); GX719 (Intuit); GX720 (Intuit); GX721 (Intuit); GX722 (Intuit); GX778 (Intuit);
GX779 (Intuit); GX800 (Intuit); GX802 (Intuit); GX803 (Intuit); GX804 (Intuit); GX805
(Intuit); GX806 (Intuit); GX807 (Intuit); GX811 (Intuit); GX815 (Intuit); GX816 (Intuit);
GX820 (Intuit); GX821 (Intuit); GX822 (Intuit); GX825 (Intuit); GX826 (Intuit); GX827
(Intuit); GX829 (Intuit); GX835 (Intuit); GX836 (Intuit); GX837 (Intuit); GX848 (Intuit);
GX849 (Intuit); GX855 (Intuit); RX201 (Intuit); RX202 (Intuit); see also Shiller (FTC) Tr. 235
(Ms. Shiller agreeing that the challenged “Free, Free, Free” video ads did not say anything about
TurboTax until qualifications were provided and testifying that those ads first made viewers
aware that the ads were for TurboTax only when a voiceover stated “TurboTax Free Edition is
free” and invited viewers to “see details at TurboTax.com™)).

224.  Copy testing of certain of the challenged ads confirmed that consumers did not
associate challenged brand video ads that repeated the word “free” with TurboTax until
“TurboTax Free Edition” was mentioned at the end of the ad. (GX460 (Intuit) at 8, 24; Shiller

(FTC) Tr. 235).
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225. Moreover, Intuit no longer runs TurboTax ads that repeat “free” and has agreed,
in a legally binding Consent Order, “not [to] publish, or cause to be published, in any medium
(1) its ‘free, free, free” Video Advertisements ... and (2) Video Advertisements that are
substantially similar in their repetition of the word free.” (RX261 (Intuit) at 8; Ryan (Intuit) Tr.
754-755; Rubin (Intuit) Tr. 1555; GX352 (FTC) at 2; RX73 (Intuit) at 25; GX438 (Intuit) at 3-4).

226. It is not correct that one challenged brand video ad—*“Boston Tea Party” (RX200
(Intuit))—expressly tells consumers, “You can file on TurboTax for absolutely nothing.” In fact,
when the quoted words were spoken, the ad displayed not only the name of the specific product
and time-limited offer being advertised—Federal Free Edition” and “Absolute Zero”—but also
text stating that “TurboTax Federal Free Edition is for simple U.S. returns only” and inviting
consumers to “See offer details at TurboTax.com.” (RX200 (Intuit)).

227. Itis also not correct that most of the challenged ads never mention Free Edition,
or that many of the challenged ads stated only that “TurboTax Free is free.” In fact, all the
challenged video advertisements that stated “TurboTax Free is free” also stated in writing that
they were for the “Free Edition product only” or that “Free Edition is for simple U.S. returns
only.” (Rubin (Intuit) Tr. 1561; supra §4215-217, 223, 226; infra 9244). And more broadly, all
of the challenged brand video advertisements stated that the free offer being advertised applied to
a specific TurboTax SKU—often by expressly referencing “Free Edition.” (Supra 212, 215,
222-223; infra Y9228, 244, 250-251, 261, 275, 281, 290, 294, 299).

228. Moreover, the reference to “TurboTax Free,” with the word “Free” appearing in
lighter font weight than the “TurboTax” brand, was consistent with Intuit’s logo branding for all
SKUs that year. (Rubin (Intuit) Tr. 1561-1562). The word “Edition” was not used in the ads for

any of the various TurboTax SKUs. (Rubin (Intuit) Tr. 1561-1562). The reference to
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“TurboTax Free” was thus meant to convey the specific SKU being advertised, as reflected in the
written disclosure appearing on the same title card at the end of the advertisements. (Rubin
(Intuit) Tr. 1561-1562).

229. Complaint Counsel contend that in challenged TurboTax brand video
advertisements, “simple tax returns” and other disclosure language was too small for consumers
to see. (Evans (FTC) Tr. 20-22). But Complaint Counsel—who did not make the same
argument about any non-brand-video ads—produced no evidence that this was true. In fact, the
disclosures in the challenged ads were larger and clearer than those run by many benchmark
companies. (Golder (Intuit) Tr. 1150-1155). Moreover, as Intuit witnesses credibly explained,
Intuit consistently placed those disclosures where consumers would expect to see them. (Ryan
(Intuit) Tr. 775-777; Golder (Intuit) Tr. 1111-1114, 1153-1155).

230. Complaint Counsel did not offer evidence demonstrating that consumers could
not see or read the written qualifications in challenged brand video ads.

231. Complaint Counsel did not offer evidence demonstrating that consumers could
not hear the verbal qualifications in the challenged brand video ads.

232. The evidence instead establishes that the written and verbal qualifications in the
challenged brand video ads—such as “TurboTax Free Edition is for simple U.S. returns only”
and “See if you qualify at turobtax.com”—were noticeable, legible or audible, and in a location
where consumers would expect to find them. (Supra 99215-218, 223; Golder (Intuit) Tr. 1138-
1144, 1147-1155; Shiller (FTC) Tr. 246-247; GX159 (Ryan (Intuit) Dep.) at 45-49).

233. Complaint Counsel’s witness acknowledged that the challenged brand video ads

contained visible and/or audible qualifying language, including a specific product name, that the
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product was for simple tax returns only, and/or that consumers could see if they qualified at
TurboTax.com. (Shiller (FTC) Tr. 246-247).

234.  Professor Peter Golder’s disclosure benchmarking analysis, which compared
video ads for free TurboTax SKUs with ads from 18 benchmark companies across four
industries, demonstrates that the qualifications in the challenged brand video ads were visible
and consistent with disclosures in comparable ads. (Golder (Intuit) Tr. 1133-1136, 1138-1144,
1147-1155; RX1018 (Golder Expert Report) §4127-137).

235. Professor Golder’s analysis was based on seven metrics identified in the FTC’s
“.com Disclosures” guidelines for “How to Make Effective Disclosures in Digital Advertising™:
height, color, duration, proximity, placement, distracting factors, and repetition. (Golder (Intuit)
Tr. 1137-1141; RX1018 (Golder Expert Report) 99125, 130-136; see also Novemsky (FTC) Tr.
1799-1800). The metrics considered by Professor Golder’s analysis were responsive to
Complaint Counsel’s criticisms of TurboTax ads and the relief sought in this proceeding.
(Golder (Intuit) Tr. 1137-1141; RX1018 (Golder Expert Report) §130-135; RX260 (FTC) 921-
36).

236. In his disclosure benchmarking analysis, Professor Golder analyzed prominence
by measuring the average height of disclosures as a percentage of the total screen height and
comparing the color of the disclosure text to the background of the ad. (RX1018 (Golder Expert
Report) §132). He analyzed duration by measuring the amount of time a disclosure appeared on-
screen. (RX1018 (Golder Expert Report) 4135). He analyzed proximity and placement by
examining whether the disclosures were on-screen at the same time as the relevant claim, as well
as where the disclosures were placed on the ads. (RX1018 (Golder Expert Report) 4131). He

analyzed distracting factors by reviewing whether—and for how long—disclosures were on a
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solid screen and whether multiple disclosures that discussed the cost of a product or eligibility
requirements were present in an ad. (RX1018 (Golder Expert Report) §133). He analyzed
repetition by examining whether the ad included a spoken voiceover of the exact written
disclosure, and whether the ad disclosures were repeated on the company’s website. (RX1018
(Golder Expert Report) q134).

237. Disclosures about qualifications for free products in TurboTax television ads were
comparable or superior to disclosures in benchmark companies’ advertisements. (Golder (Intuit)
Tr. 1148-1155). TurboTax’s disclosures were superior to other companies’ disclosures in terms
of height and duration, and the difference in height and duration was statistically significant.
(RX1018 (Golder Expert Report) 44132, 135; Golder (Intuit) Tr. 1149-1152).

238. The disclosures in Intuit’s television (i.e., brand video) ads for free TurboTax
SKUs were consistent with the FTC’s guidelines and were presented in the form and manner that
consumers expect. (RX1018 (Golder Expert Report) Y137, 231; Golder (Intuit) Tr. 1148-1155).

239. Intuit’s disclosures in ads for free TurboTax SKUs were sufficient to put
reasonable consumers on notice that TurboTax’s free SKUs are qualified, regardless of whether
consumers read or understood the disclosures. (Golder (Intuit) Tr. 1111-1112, 1119-1120).

240. The fact that TurboTax’s disclosures were comparable or superior to benchmark
companies’ disclosures is inconsistent with Complaint Counsel’s theory of deception. (RX1018
(Golder Expert Report) 9124, 137, 231; Golder (Intuit) Tr. 1148-1155).

241. The disclosures in the challenged brand video ads, considered as a whole, were
also appropriate for the audience targeted and consistent with the video advertising medium.
(Ryan (Intuit) Tr. 776-777; Golder (Intuit) Tr. 1105-1107, 1116-1117, 1120, 1129-1132). The

challenged brand video ads provided the appropriate amount of information about the existence
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and category of the relevant qualifications, at a level of detail that allowed consumers to process
that information, while directing consumers to the TurboTax website for more information.
(Golder (Intuit) Tr. 1116-1117, 1120, 1129-1130).

242.  None of the challenged brand video ads expressly conveyed that all TurboTax
SKUs were free, that TurboTax was free to everyone, that TurboTax would necessarily be free
for the viewer, or any of the other claims asserted by Complaint Counsel. (GX59 (FTC); GX200
(FTC); GX202 (FTC); GX204 (FTC); GX206 (FTC); GX208 (FTC); GX299 (Intuit); GX300
(Intuit); GX307 (FTC); GX309 (FTC); GX321 (FTC); GX323 (FTC); GX324 (Intuit); GX325
(Intuit); GX326 (FTC); GX327 (FTC); GX328 (Intuit); GX329 (Intuit); GX330 (Intuit); GX331
(Intuit); GX332 (FTC); GX344 (Intuit); GX345 (Intuit); GX346 (Intuit); GX347 (Intuit); GX348
(Intuit); GX349 (Intuit); GX350 (Intuit); GX351 (Intuit); GX356 (Intuit); GX601 (Intuit);
GX602 (Intuit); GX603 (Intuit); GX604 (Intuit); GX605 (Intuit); GX606 (Intuit); GX607
(Intuit); GX608 (Intuit); GX609 (Intuit); GX610 (Intuit); GX611 (Intuit); GX612 (Intuit);
GX613 (Intuit); GX614 (Intuit); GX615 (Intuit); GX616 (Intuit); GX619 (Intuit); GX620
(Intuit); GX621 (Intuit); GX622 (Intuit); GX623 (Intuit); GX624 (Intuit); GX625 (Intuit);
GX626 (Intuit); GX628 (Intuit); GX629 (Intuit); GX668 (Intuit); GX669 (Intuit); GX670
(Intuit); GX671 (Intuit); GX672 (Intuit); GX691 (FTC); GX692 (FTC); GX693 (FTC); GX694
(FTC); GX695 (FTC); GX696 (FTC); GX697 (FTC); GX698 (FTC); GX699 (FTC); GX700
(FTC); GX701 (FTC); GX702 (FTC); GX703 (FTC); GX704 (FTC); GX705 (FTC); GX706
(FTC); GX707 (FTC); GX708 (FTC); GX709 (FTC); GX710 (FTC); GX711 (FTC); GX712
(FTC); GX713 (FTC); GX714 (FTC); GX715 (FTC); GX716 (FTC); GX717 (FTC); GX718
(FTC); GX719 (FTC); GX720 (FTC); GX721 (FTC); GX722 (FTC); GX774 (FTC); GX775

(FTC); GX776 (FTC); GX777 (FTC); GX778 (FTC); GX779 (FTC); GX785 (FTC); GX786

61



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 68 of 447 * PUBLIC *

(FTC); GX800 (FTC); GX802 (FTC); GX803 (FTC); GX804 (FTC); GX805 (FTC); GX806
(FTC); GX807 (FTC); GX811 (FTC); GX815 (FTC); GX816 (FTC); GX820 (FTC); GX821
(FTC); GX822 (FTC); GX825 (FTC); GX826 (FTC); GX827 (FTC); GX828 (FTC); GX829
(FTC); GX835 (FTC); GX836 (FTC); GX837 (FTC); GX838 (FTC); GX844 (FTC); GX848
(FTC); GX849 (FTC); GX855 (FTC); GX856 (FTC); RX32 (Intuit); RX200 (Intuit); RX201
(Intuit); RX202 (Intuit)).

243. None of the challenged brand video ads impliedly conveyed that all TurboTax
SKUs were free, that TurboTax was free to everyone, that TurboTax would necessarily be free
for the viewer, or any of the other claims asserted by Complaint Counsel. (GX59 (FTC); GX200
(FTC); GX202 (FTC); GX204 (FTC); GX206 (FTC); GX208 (FTC); GX299 (Intuit); GX300
(Intuit); GX307 (FTC); GX309 (FTC); GX321 (FTC); GX323 (FTC); GX324 (Intuit); GX325
(Intuit); GX326 (FTC); GX327 (FTC); GX328 (Intuit); GX329 (Intuit); GX330 (Intuit); GX331
(Intuit); GX332 (FTC); GX344 (Intuit); GX345 (Intuit); GX346 (Intuit); GX347 (Intuit); GX348
(Intuit); GX349 (Intuit); GX350 (Intuit); GX351 (Intuit); GX356 (Intuit); GX601 (Intuit);
GX602 (Intuit); GX603 (Intuit); GX604 (Intuit); GX605 (Intuit); GX606 (Intuit); GX607
(Intuit); GX608 (Intuit); GX609 (Intuit); GX610 (Intuit); GX611 (Intuit); GX612 (Intuit);
GX613 (Intuit); GX614 (Intuit); GX615 (Intuit); GX616 (Intuit); GX619 (Intuit); GX620
(Intuit); GX621 (Intuit); GX622 (Intuit); GX623 (Intuit); GX624 (Intuit); GX625 (Intuit);
GX626 (Intuit); GX628 (Intuit); GX629 (Intuit); GX668 (Intuit); GX669 (Intuit); GX670
(Intuit); GX671 (Intuit); GX672 (Intuit); GX691 (FTC); GX692 (FTC); GX693 (FTC); GX694
(FTC); GX695 (FTC); GX696 (FTC); GX697 (FTC); GX698 (FTC); GX699 (FTC); GX700
(FTC); GX701 (FTC); GX702 (FTC); GX703 (FTC); GX704 (FTC); GX705 (FTC); GX706

(FTC); GX707 (FTC); GX708 (FTC); GX709 (FTC); GX710 (FTC); GX711 (FTC); GX712
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(FTC); GX713 (FTC); GX714 (FTC); GX715 (FTC); GX716 (FTC); GX717 (FTC); GX718
(FTC); GX719 (FTC); GX720 (FTC); GX721 (FTC); GX722 (FTC); GX774 (FTC); GX775
(FTC); GX776 (FTC); GX777 (FTC); GX778 (FTC); GX779 (FTC); GX785 (FTC); GX786
(FTC); GX800 (FTC); GX802 (FTC); GX803 (FTC); GX804 (FTC); GX805 (FTC); GX806
(FTC); GX807 (FTC); GX811 (FTC); GX815 (FTC); GX816 (FTC); GX820 (FTC); GX821
(FTC); GX822 (FTC); GX825 (FTC); GX826 (FTC); GX827 (FTC); GX828 (FTC); GX829
(FTC); GX835 (FTC); GX836 (FTC); GX837 (FTC); GX838 (FTC); GX844 (FTC); GX848
(FTC); GX849 (FTC); GX855 (FTC); GX856 (FTC); RX32 (Intuit); RX200 (Intuit); RX201
(Intuit); RX202 (Intuit)).

244. Instead, the disclosures in the challenged brand video ads left the impression (1)
that the ad was for a specific TurboTax SKU that was free, (2) that a consumer’s ability to use
the free SKU was tied to the complexity of that consumer’s tax return, and (3) that there was
additional information about the SKU and its qualifications on the TurboTax website. (GX59
(FTC); GX200 (FTC); GX202 (FTC); GX204 (FTC); GX206 (FTC); GX208 (FTC); GX299
(Intuit); GX300 (Intuit); GX307 (FTC); GX309 (FTC); GX321 (FTC); GX323 (FTC); GX324
(Intuit); GX325 (Intuit); GX326 (FTC); GX327 (FTC); GX328 (Intuit); GX329 (Intuit); GX330
(Intuit); GX331 (Intuit); GX332 (FTC); GX344 (Intuit); GX345 (Intuit); GX346 (Intuit); GX347
(Intuit); GX348 (Intuit); GX349 (Intuit); GX350 (Intuit); GX351 (Intuit); GX356 (Intuit);
GX601 (Intuit); GX602 (Intuit); GX603 (Intuit); GX604 (Intuit); GX605 (Intuit); GX606
(Intuit); GX607 (Intuit); GX608 (Intuit); GX609 (Intuit); GX610 (Intuit); GX611 (Intuit);
GX612 (Intuit); GX613 (Intuit); GX614 (Intuit); GX615 (Intuit); GX616 (Intuit); GX619
(Intuit); GX620 (Intuit); GX621 (Intuit); GX622 (Intuit); GX623 (Intuit); GX624 (Intuit);

GX625 (Intuit); GX626 (Intuit); GX628 (Intuit); GX629 (Intuit); GX668 (Intuit); GX669
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(Intuit); GX670 (Intuit); GX671 (Intuit); GX672 (Intuit); GX691 (FTC); GX692 (FTC); GX693
(FTC); GX694 (FTC); GX695 (FTC); GX696 (FTC); GX697 (FTC); GX698 (FTC); GX699
(FTC); GX700 (FTC); GX701 (FTC); GX702 (FTC); GX703 (FTC); GX704 (FTC); GX705
(FTC); GX706 (FTC); GX707 (FTC); GX708 (FTC); GX709 (FTC); GX710 (FTC); GX711
(FTC); GX712 (FTC); GX713 (FTC); GX714 (FTC); GX715 (FTC); GX716 (FTC); GX717
(FTC); GX718 (FTC); GX719 (FTC); GX720 (FTC); GX721 (FTC); GX722 (FTC); GX774
(FTC); GX775 (FTC); GX776 (FTC); GX777 (FTC); GX778 (FTC); GX779 (FTC); GX785
(FTC); GX786 (FTC); GX800 (FTC); GX802 (FTC); GX803 (FTC); GX804 (FTC); GX805
(FTC); GX806 (FTC); GX807 (FTC); GX811 (FTC); GX815 (FTC); GX816 (FTC); GX820
(FTC); GX821 (FTC); GX822 (FTC); GX825 (FTC); GX826 (FTC); GX827 (FTC); GX828
(FTC); GX829 (FTC); GX835 (FTC); GX836 (FTC); GX837 (FTC); GX838 (FTC); GX844
(FTC); GX848 (FTC); GX849 (FTC); GX855 (FTC); GX856 (FTC); RX32 (Intuit); RX200
(Intuit); RX201 (Intuit); RX202 (Intuit)).

245. Because the challenged brand video ads effectively disclosed the qualifications of
the free TurboTax SKU advertised, coupled with the background knowledge and understanding
of reasonable consumers in this industry, none of the challenged brand video ads misled
consumers into believing that all TurboTax SKUs were free, that TurboTax was free to everyone,
that TurboTax would necessarily be free for the viewer, or any of the other claims asserted by
Complaint Counsel. (Golder (Intuit) Tr. 1104-1105, 1113-1116, 1153-1155; supra 99215-218,
222-223,226-228, 230-244).

246. Accordingly, even a facial analysis of the challenged brand video ads establishes

that none of those ads were deceptive.
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2. Display Advertisements

247.  Complaint Counsel contend that 54 video display ads from Tax Years 2020 and
2021, and 54 static display advertisements from Tax Years 2015 to 2022, were deceptive to
reasonable consumers. (Complaint Counsel’s Pretrial Brief at App’x B (Feb. 17, 2023)).

248. Every one of the 108 challenged display ads stated in writing—using the phrases

99 ¢¢

“simple tax returns only,” “simple U.S. returns only,” or “simple tax returns”—that the free
TurboTax offer being advertised was only available to consumers with simple tax returns.
(GX173 (FTC); GX174-A (FTC); GX175-A (FTC); GX187 (FTC); GX188 (FTC); GX189
(FTC); GX196 (FTC); GX197 (FTC); GX198 (FTC); GX199 (FTC); GX505 (Intuit); GX506
(Intuit); GX507 (Intuit); GX508 (Intuit); GX509 (Intuit); GX510 (Intuit); GX511 (Intuit);
GX512 (Intuit); GX513 (Intuit); GX514 (Intuit); GX515 (Intuit); GX516 (Intuit); GX517
(Intuit); GX518 (Intuit); GX519 (Intuit); GX520 (Intuit); GX521 (Intuit); GX522 (Intuit);
GX523 (Intuit); GX524 (Intuit); GX525 (Intuit); GX526 (Intuit); GX527 (Intuit); GX528
(Intuit); GX529 (Intuit); GX530 (Intuit); GX531 (Intuit); GX532 (Intuit); GX533 (Intuit);
GX534 (Intuit); GX535 (Intuit); GX536 (Intuit); GX537 (Intuit); GX538 (Intuit); GX539
(Intuit); GX540 (Intuit); GX541 (Intuit); GX542 (Intuit); GX543 (Intuit); GX544 (Intuit);
GX545 (Intuit); GX546 (Intuit); GX547 (Intuit); GX548 (Intuit); GX549 (Intuit); GX550
(Intuit); GX551 (Intuit); GX552 (Intuit); GX553 (Intuit); GX554 (Intuit); GX555 (Intuit);
GX556 (Intuit); GX557 (Intuit); GX558 (Intuit); GX559 (Intuit); GX560 (Intuit); GX561
(Intuit); GX562 (Intuit); GX563 (Intuit); GX564 (Intuit); GX565 (Intuit); GX566 (Intuit);
GX567 (Intuit); GX568 (Intuit); GX569 (Intuit); GX570 (Intuit); GX571 (Intuit); GX572
(Intuit); GX573 (Intuit); GX574 (Intuit); GX575 (Intuit); GX576 (Intuit); GX577 (Intuit);

GX578 (Intuit); GX579 (Intuit); GX580 (Intuit); GX581 (Intuit); GX582 (Intuit); GX583
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(Intuit); GX584 (Intuit); GX585 (Intuit); GX586 (Intuit); GX587 (Intuit); GX588 (Intuit);
GX589 (Intuit); GX590 (Intuit); GX591 (Intuit); GX592 (Intuit); GX593 (Intuit); GX594
(Intuit); GX595 (Intuit); GX596 (Intuit); GX597 (Intuit); GX598 (Intuit); GX599 (Intuit);
GX600 (Intuit); GX843 (Intuit); RX139 (Intuit)).

249. A screenshot of a challenged static display ad is provided below. (GX197

(Intuit)).

rboTaxOfficial -+ Promoted

$0 Fed. $0 State. $0 to File. TurboTax is
FREE for simple tax returns only.

@ turbotax. _ 3 i

turbotax.intuit.com Download

-’a-"‘ Vote r!} LV_] 0 51! Share ﬁﬁ

250. Most of the challenged display ads (70) also stated in writing that the
advertisement was for a specific TurboTax SKU, either TurboTax Free Edition or TurboTax
Live Basic. (GX173 (Intuit); GX174-A (Intuit); GX175-A (Intuit); GX187 (Intuit); GX188
(Intuit); GX189 (Intuit); GX196 (Intuit); GX197 (Intuit); GX198 (Intuit); GX199 (Intuit);
GX505 (Intuit); GX506 (Intuit); GX507 (Intuit); GX508 (Intuit); GX509 (Intuit); GX511

(Intuit); GX512 (Intuit); GX513 (Intuit); GX514 (Intuit); GX515 (Intuit); GX516 (Intuit);
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GX517 (Intuit); GX519 (Intuit); GX520 (Intuit); GX521 (Intuit); GX523 (Intuit); GX524
(Intuit); GX525 (Intuit); GX526 (Intuit); GX527 (Intuit); GX528 (Intuit); GX529 (Intuit);
GX530 (Intuit); GX531 (Intuit); GX532 (Intuit); GX533 (Intuit); GX534 (Intuit); GX535
(Intuit); GX536 (Intuit); GX537 (Intuit); GX538 (Intuit); GX542 (Intuit); GX543 (Intuit);
GX545 (Intuit); GX546 (Intuit); GX547 (Intuit); GX549 (Intuit); GX550 (Intuit); GX551
(Intuit); GX552 (Intuit); GX553 (Intuit); GX554 (Intuit); GX556 (Intuit); GX557 (Intuit);
GX558 (Intuit); GX559 (Intuit); GX561 (Intuit); GX562 (Intuit); GX563 (Intuit); GX564
(Intuit); GX566 (Intuit); GX569 (Intuit); GX583 (Intuit); GX584 (Intuit); GX585 (Intuit);
GX586 (Intuit); GX588 (Intuit); GX600 (Intuit); GX843 (Intuit); RX139 (Intuit)).

251.  Another 25 challenged display ads communicated that the free TurboTax offer
being advertised only applied to certain SKUs. (GX539 (Intuit); GX548 (Intuit); GX560 (Intuit);
GX565 (Intuit); GX567 (Intuit); GX568 (Intuit); GX570 (Intuit); GX571 (Intuit); GX572
(Intuit); GX573 (Intuit); GX576 (Intuit); GX577 (Intuit); GX578 (Intuit); GX579 (Intuit);
GX581 (Intuit); GX582 (Intuit); GX586 (Intuit); GX589 (Intuit); GX590 (Intuit); GX592
(Intuit); GX593 (Intuit); GX594 (Intuit); GX595 (Intuit); GX597 (Intuit); GX598 (Intuit)). An

example is provided below. (GX573 (Intuit)).

nfurt

@ turbotax
NEW! Three ways to file FREE
Simple tax returns only. Must file by 2/15.

An expert

Doit files fOI"y’OU File with

yourself expert help
00 O
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252. Nearly all of the challenged video display ads with audible free claims also
included a voiceover stating that the free offer was available for “simple tax returns only.”
(GX510 (Intuit); GX511 (Intuit); GX512 (Intuit); GX513 (Intuit); GX514 (Intuit); GX515
(Intuit); GX516 (Intuit); GX517 (Intuit); GX518 (Intuit); GX519 (Intuit); GX525 (Intuit);
GX526 (Intuit); GX540 (Intuit); GX541 (Intuit); GX542 (Intuit); GX544 (Intuit); GX547
(Intuit); GX558 (Intuit); GX581 (Intuit); GX582 (Intuit); GX589 (Intuit); GX590 (Intuit);
GX591 (Intuit); GX592 (Intuit); GX593 (Intuit); GX843 (Intuit)). Indeed, in many of the
challenged video display ads, the first audio presented to consumers is a voiceover stating,
“simple tax returns only.” (Baburek (FTC) Tr. 334-336; GXD2 (FTC) at 8-17).

253.  Any consumer who clicked on a challenged display ad—video or static—was also
taken directly to relevant webpages on the TurboTax website, where they would see detailed
information about the free offer’s qualifications. (Ryan (Intuit) Tr. 757; Johnson (Intuit) 595-
596; Rubin (Intuit) 1563-1565; JX1 959-61; infra ]364-441). For challenged display ads for
TurboTax Free Edition, for example, consumers who clicked on the ads were taken directly to
the TurboTax Free Edition landing page, where they would see detailed information about Free
Edition’s qualifications. (Johnson (Intuit) 595-596; Rubin (Intuit) 1563-1565; JX1 q959-61).

254. Reasonable consumers understood that clicking on the challenged display ads
would take the consumer to a website with more information about the advertised free offer.
(Golder (Intuit) Tr. 1116-1117; RX1018 (Golder Expert Report) §182). Thus, by linking directly
to the TurboTax website, the challenged display ads incorporated the information on the
TurboTax website. (Golder (Intuit) Tr. 1124-1126).

255.  Complaint Counsel did not offer evidence demonstrating that consumers could

not see or read the written qualifications in the challenged display ads.
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256. Complaint Counsel did not offer evidence demonstrating that consumers could
not hear the verbal qualifications in the challenged video display ads.

257. The evidence instead establishes that the written and verbal qualifications in the
challenged display ads were noticeable, legible or audible, and in a location where consumers
would expect to find them. (Supra 99248-252; Ryan (Intuit) Tr. 733-734; Golder (Intuit) Tr.
1163; Shiller (FTC) Tr. 248-249; Baburek (FTC) Tr. 330-336; RX73 (Intuit) at 36 (Judge Breyer
observing that challenged display ad “says ‘TurboTax Free Edition, for simple returns only’”);
RX1018 (Golder Expert Report) q138; see also Ryan (Intuit) Tr. 747; GX651 (Intuit) at 15).
Complaint Counsel’s witnesses, for instance, repeatedly acknowledged that the challenged
display ads contained visible and/or audible qualifying language, including a specific product
name, that the product was for simple tax returns only, and/or that consumers could see if they
qualified at TurboTax.com. (Shiller (FTC) Tr. 248-249; Baburek (FTC) Tr. 330-336). Indeed,
the Court properly observed that challenged display ads contained prominent qualifying
language stating “simple returns only.” (Chappell (ALJ) Tr. 45).

258.  Professor Golder’s disclosure benchmarking analysis further demonstrates that the
qualifications in the challenged display ads were visible and consistent with disclosures in
comparable ads. (Golder (Intuit) Tr. 1156-1163; RX1018 (Golder Expert Report) §138). Similar
to his analysis of TurboTax TV ads, Professor Golder compared TurboTax social media ads (i.e.,
display ads) to the social media ads of benchmark companies using the seven metrics drawn
from the FTC’s “.com Disclosures” guidelines on “How to Make Effective Disclosures in Digital
Advertising.” (Golder (Intuit) Tr. 1156-1163; RX1018 (Golder Expert Report) q138).

259. That benchmarking analysis revealed that disclosures about qualifications for free

products in TurboTax social media ads were comparable to disclosures in benchmark companies’
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advertisements on every metric. (Golder (Intuit) Tr. 1159-1163); Golder Expert Report) §138).
Based on that analysis, Professor Golder concluded that the disclosures in Intuit’s social-media
ads were (1) consistent with FTC guidelines and (2) presented in the form and manner that
consumers expect. (Golder (Intuit) Tr. 1163).

260. None of the challenged display ads expressly claimed that all TurboTax SKUs
were free, that TurboTax was free to everyone, that TurboTax would necessarily be free for the
viewer, or any of the other claims asserted by Complaint Counsel. (GX173 (FTC); GX174
(FTC); GX175-A (FTC); GX179 (FTC); GX187 (FTC); GX188 (FTC); GX189 (FTC); GX196
(FTC); GX197 (FTC); GX198 (FTC); GX199 (FTC); GX505 (Intuit); GX506 (Intuit); GX507
(Intuit); GX508 (Intuit); GX509 (Intuit); GX510 (Intuit); GXS511 (Intuit); GX512 (Intuit);
GX513 (Intuit); GX514 (Intuit); GX515 (Intuit); GX516 (Intuit); GX517 (Intuit); GX518
(Intuit); GX519 (Intuit); GX520 (Intuit); GX521 (Intuit); GX522 (Intuit); GX523 (Intuit);
GX524 (Intuit); GX525 (Intuit); GX526 (Intuit); GX527 (Intuit); GX528 (Intuit); GX529
(Intuit); GX530 (Intuit); GX531 (Intuit); GX532 (Intuit); GX533 (Intuit); GX534 (Intuit);
GX535 (Intuit); GX536 (Intuit); GX537 (Intuit); GX538 (Intuit); GX539 (Intuit); GX540
(Intuit); GX541 (Intuit); GX542 (Intuit); GX543 (Intuit); GX544 (Intuit); GX545 (Intuit);
GX546 (Intuit); GX547 (Intuit); GX548 (Intuit); GX549 (Intuit); GX550 (Intuit); GX551
(Intuit); GX552 (Intuit); GX553 (Intuit); GX554 (Intuit); GX555 (Intuit); GX556 (Intuit);
GX557 (Intuit); GX558 (Intuit); GX559 (Intuit); GX560 (Intuit); GX561 (Intuit); GX562
(Intuit); GX563 (Intuit); GX564 (Intuit); GX565 (Intuit); GX566 (Intuit); GX567 (Intuit);
GX568 (Intuit); GX569 (Intuit); GX570 (Intuit); GX571 (Intuit); GX572 (Intuit); GX573
(Intuit); GX574 (Intuit); GX575 (Intuit); GX576 (Intuit); GX577 (Intuit); GX578 (Intuit);

GX579 (Intuit); GX580 (Intuit); GX581 (Intuit); GX582 (Intuit); GX583 (Intuit); GX584
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(Intuit); GX585 (Intuit); GX586 (Intuit); GX587 (Intuit); GX588 (Intuit); GX589 (Intuit);
GX590 (Intuit); GX591 (Intuit); GX592 (Intuit); GX593 (Intuit); GX594 (Intuit); GX595
(Intuit); GX596 (Intuit); GX597 (Intuit); GX598 (Intuit); GX599 (Intuit); GX600 (Intuit);
GX843 (Intuit); RX139 (Intuit)).

261. None of the challenged display ads impliedly claimed that all TurboTax SKUs
were free, that TurboTax was free to everyone, that TurboTax would necessarily be free for the
viewer, or any of the other claims asserted by Complaint Counsel. (GX173 (FTC); GX174
(FTC); GX175 (FTC); GX176 (FTC); GX179 (FTC); GX187 (FTC); GX188 (FTC); GX189
(FTC); GX196 (FTC); GX197 (FTC); GX198 (FTC); GX199 (FTC); GX505 (Intuit); GX506
(Intuit); GX507 (Intuit); GX508 (Intuit); GX509 (Intuit); GX510 (Intuit); GX511 (Intuit);
GX512 (Intuit); GX513 (Intuit); GX514 (Intuit); GX515 (Intuit); GX516 (Intuit); GX517
(Intuit); GX518 (Intuit); GX519 (Intuit); GX520 (Intuit); GX521 (Intuit); GX522 (Intuit);
GX523 (Intuit); GX524 (Intuit); GX525 (Intuit); GX526 (Intuit); GX527 (Intuit); GX528
(Intuit); GX529 (Intuit); GX530 (Intuit); GX531 (Intuit); GX532 (Intuit); GX533 (Intuit);
GX534 (Intuit); GX535 (Intuit); GX536 (Intuit); GX537 (Intuit); GX538 (Intuit); GX539
(Intuit); GX540 (Intuit); GX541 (Intuit); GX542 (Intuit); GX543 (Intuit); GX544 (Intuit);
GX545 (Intuit); GX546 (Intuit); GX547 (Intuit); GX548 (Intuit); GX549 (Intuit); GX550
(Intuit); GX551 (Intuit); GX552 (Intuit); GX553 (Intuit); GX554 (Intuit); GX555 (Intuit);
GX556 (Intuit); GX557 (Intuit); GX558 (Intuit); GX559 (Intuit); GX560 (Intuit); GX561
(Intuit); GX562 (Intuit); GX563 (Intuit); GX564 (Intuit); GX565 (Intuit); GX566 (Intuit);
GX567 (Intuit); GX568 (Intuit); GX569 (Intuit); GX570 (Intuit); GX571 (Intuit); GX572
(Intuit); GX573 (Intuit); GX574 (Intuit); GX575 (Intuit); GX576 (Intuit); GX577 (Intuit);

GX578 (Intuit); GX579 (Intuit); GX580 (Intuit); GX581 (Intuit); GX582 (Intuit); GX583
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(Intuit); GX584 (Intuit); GX585 (Intuit); GX586 (Intuit); GX587 (Intuit); GX588 (Intuit);
GX589 (Intuit); GX590 (Intuit); GX591 (Intuit); GX592 (Intuit); GX593 (Intuit); GX594
(Intuit); GX595 (Intuit); GX596 (Intuit); GX597 (Intuit); GX598 (Intuit); GX599 (Intuit);
GX600 (Intuit); GX843 (Intuit); RX139 (Intuit)).

262. Instead, the challenged display ads left the impression (1) that the ad was for a
specific TurboTax SKU or a limited set of TurboTax SKUs, (2) that consumers’ ability to use the
SKU or SKUs was tied to the complexity of their tax returns, and (3) that there was additional
information about the SKU or SKUs and the qualifications to use them available on the
TurboTax website. (GX173 (FTC); GX174 (FTC); GX175 (FTC); GX176 (FTC); GX179
(FTC); GX187 (FTC); GX188 (FTC); GX189 (FTC); GX196 (FTC); GX197 (FTC); GX198
(FTC); GX199 (FTC); GX505 (Intuit); GX506 (Intuit); GX507 (Intuit); GX508 (Intuit); GX509
(Intuit); GX510 (Intuit); GX511 (Intuit); GX512 (Intuit); GX513 (Intuit); GX514 (Intuit);
GX515 (Intuit); GX516 (Intuit); GX517 (Intuit); GX518 (Intuit); GX519 (Intuit); GX520
(Intuit); GX521 (Intuit); GX522 (Intuit); GX523 (Intuit); GX524 (Intuit); GX525 (Intuit);
GX526 (Intuit); GX527 (Intuit); GX528 (Intuit); GX529 (Intuit); GX530 (Intuit); GX531
(Intuit); GX532 (Intuit); GX533 (Intuit); GX534 (Intuit); GX535 (Intuit); GX536 (Intuit);
GX537 (Intuit); GX538 (Intuit); GX539 (Intuit); GX540 (Intuit); GX541 (Intuit); GX542
(Intuit); GX543 (Intuit); GX544 (Intuit); GX545 (Intuit); GX546 (Intuit); GX547 (Intuit);
GX548 (Intuit); GX549 (Intuit); GX550 (Intuit); GX551 (Intuit); GX552 (Intuit); GX553
(Intuit); GX554 (Intuit); GXS555 (Intuit); GX556 (Intuit); GX557 (Intuit); GX558 (Intuit);
GX559 (Intuit); GX560 (Intuit); GX561 (Intuit); GX562 (Intuit); GX563 (Intuit); GX564
(Intuit); GX565 (Intuit); GX566 (Intuit); GX567 (Intuit); GX568 (Intuit); GX569 (Intuit);

GX570 (Intuit); GX571 (Intuit); GX572 (Intuit); GX573 (Intuit); GX574 (Intuit); GX575
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(Intuit); GX576 (Intuit); GX577 (Intuit); GX578 (Intuit); GX579 (Intuit); GX580 (Intuit);
GX581 (Intuit); GX582 (Intuit); GX583 (Intuit); GX584 (Intuit); GX585 (Intuit); GX586
(Intuit); GX587 (Intuit); GX588 (Intuit); GX589 (Intuit); GX590 (Intuit); GX591 (Intuit);
GX592 (Intuit); GX593 (Intuit); GX594 (Intuit); GX595 (Intuit); GX596 (Intuit); GX597
(Intuit); GX598 (Intuit); GX599 (Intuit); GX600 (Intuit); GX843 (Intuit); RX139 (Intuit)).

263. None of the challenged display ads misled reasonable consumers into believing
that all TurboTax products were free, that TurboTax was free to everyone, that TurboTax would
necessarily be free for the viewer, or any of the other claims asserted by Complaint Counsel.
(Golder (Intuit) Tr. 1104-1105, 1163; supra §9248-252).

264. Accordingly, even a facial analysis of the challenged display ads establishes that
none of those ads were deceptive.

3. Paid-Search Advertisements

265. Complaint Counsel contend that 17 paid-search ads from Tax Years 2019 to 2021
were deceptive to reasonable consumers. (Complaint Counsel’s Pretrial Brief at App’x B (Feb.
17, 2023)).

266. Nearly all of the challenged paid-search ads stated in writing—next to or below
the hyperlink to the TurboTax website—that the free offer being advertised was for “TurboTax
Free Edition” and conveyed that the offer was available only to consumers who qualify. (GX167
(FTC); GX168-A (FTC); GX169 (FTC); GX170 (FTC); GX178 (FTC); GX179 (FTC); GX190
(FTC); GX191 (FTC); GX192 (FTC); GX193 (FTC); GX194 (FTC); GX195 (FTC); GX496
(FTC); GX497 (FTC); GX666 (FTC)).

267. In most of the challenged paid-search ads, the ad conveyed that there were

qualifications by stating in writing that it was for “simple tax returns only.” GX178 (FTC);
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GX179 (FTC); GX180 (FTC); GX190 (FTC); GX191 (FTC); GX192 (FTC); GX193 (FTC);
GX194 (FTC); GX195 (FTC); GX496 (FTC); GX497 (FTC); GX666 (FTC)). In other
challenged paid-search ads, the qualifications were communicated by stating that “Over 50
million Americans can file with TurboTax Free Edition.” (GX167; GX168-A; GX169; GX170).

268. A screenshot of an example of a challenged paid-search ad is provided below.

(GX195 (Intuit)).
Go g|e file my taxes for free X 8§ Q
Q Al Q@ Shopping @ News [ Videos Q Maps : More Tools
About 3,000,000,000 results (0.45 seconds

Ad - https://turbotax intuit.com/free/taxes

TurboTax® Free Edition - $0 Fed. $0 State. $0 To File.
Free For Simple Tax Returns Only With TurboTax® Free Edition. Get Your Max Refund Today
Free Online Tax Filing w/ America's Leader In Taxes. Get Your Max Refund With

Free Tax Refund Estimate

Use Our Tax Calculator To Find Out How Much You'll Get Back This Year

Snap A Photo Of Your W-2

Securely Import and Autofill Data. Do Your Taxes Anytime, Anywhere

269.  Any consumer who clicked on a challenged paid-search ad for TurboTax Free
Edition was taken directly to the TurboTax Free Edition landing page, where they would see
detailed information about Free Edition’s qualifications. (Johnson (Intuit) Tr. 595-596; Ryan
(Intuit) Tr. 697; GX167 (FTC); GX168-A (FTC); GX169 (FTC); GX170 (FTC); GX178 (FTC);
GX179 (FTC); GX180 (FTC); GX190 (FTC); GX191 (FTC); GX192 (FTC); GX193 (FTC);
GX194 (FTC); GX195 (FTC); GX496 (FTC); GX666 (FTC); infra Y4364-441; see also Rubin

(Intuit) 1563-1565; JX1 962).
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270. Reasonable consumers understood that clicking on the challenged paid-search ads
would take the consumer to a website with more information about the advertised free offer.
(Golder (Intuit) Tr. 1116-1117, 1126; RX1018 (Golder Expert Report) §159). Thus, by linking
directly to the TurboTax website, the challenged paid-search ads incorporated the information on
the TurboTax website. (Golder (Intuit) Tr. 1123-1126).

271. Complaint Counsel did not offer evidence demonstrating that consumers could
not see or read the written qualifications in the challenged paid-search ads.

272. The evidence instead establishes that all written qualifications in the challenged
paid-search ads were noticeable and legible. (GX167 (FTC); GX168-A (FTC); GX169 (FTC);
GX170 (FTC); GX178 (FTC); GX179 (FTC); GX180 (FTC); GX190 (FTC); GX191 (FTC);
GX192 (FTC); GX193 (FTC); GX194 (FTC); GX195 (FTC); GX496 (FTC); GX497 (FTC);
GX666 (FTC); Ryan (Intuit) Tr. 696-698, 701-702; Shiller (FTC) Tr. 262-263; Chappell (ALJ)
Tr. 45 (observing that challenged “Google ad said ‘simple returns only’”); Evans (FTC) Tr. 49
(reading paid-search ad stating “TurboTax Free Edition, zero dollars fed, zero dollars state, zero
dollars to file. Free for simple tax returns only™)).

273. None of the challenged paid-search ads expressly claimed that all TurboTax
SKUs were free, that TurboTax was free to everyone, that TurboTax would necessarily be free
for the viewer, or any of the other claims asserted by Complaint Counsel. (GX167 (FTC);
GX168-A (FTC); GX169 (FTC); GX170 (FTC); GX177 (FTC); GX178 (FTC); GX179 (FTC);
GX180 (FTC); GX190 (FTC); GX191 (FTC); GX192 (FTC); GX193 (FTC); GX194 (FTC);
GX195 (FTC); GX496 (FTC); GX497 (FTC); GX666 (FTC)).

274. None of the challenged paid-search ads impliedly claimed that all TurboTax

SKUs were free, that TurboTax was free to everyone, that TurboTax would necessarily be free
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for the viewer, or any of the other claims asserted by Complaint Counsel. (GX167 (FTC);
GX168-A (FTC); GX169 (FTC); GX170 (FTC); GX177 (FTC); GX178 (FTC); GX179 (FTC);
GX180 (FTC); GX190 (FTC); GX191 (FTC); GX192 (FTC); GX193 (FTC); GX194 (FTC);
GX195 (FTC); GX496 (FTC); GX497 (FTC); GX666 (FTC)).

275. Instead, the challenged paid-search ads left the impression (1) that the ad was for
a specific TurboTax SKU, (2) that consumers’ ability to use the SKU was qualified based on the
complexity of the consumers’ tax returns, and (3) that there was additional information about the
SKU and its qualifications on the TurboTax website. (Ryan (Intuit) Tr. 741; Golder (Intuit) Tr.
1274; GX167 (FTC); GX168-A (FTC); GX169 (FTC); GX170 (FTC); GX178 (FTC); GX179
(FTC); GX180 (FTC); GX190 (FTC); GX191 (FTC); GX192 (FTC); GX193 (FTC); GX194
(FTC); GX195 (FTC); GX496 (FTC); GX497 (FTC); GX666 (FTC)).

276. None of the challenged paid-search ads misled reasonable consumers into
believing that all TurboTax SKUs were free, that TurboTax was free to everyone, that TurboTax
would necessarily be free for the viewer, or any of the other claims asserted by Complaint
Counsel. (Supra §9266-275; infra 277-286; Golder (Intuit) Tr. 1116-1117, 1126; RX1018
(Golder Expert Report) 998, 159, fig. 12 n.2; see also Ryan (Intuit) Tr. 740-741).

277. Accordingly, even a facial analysis of the challenged paid-search ads establishes
that none of those ads were deceptive.

278. Testimony from Ms. Shiller characterizing a search result for the IRS Free File
program—with no disclosure language—as not deceptive bolsters the finding that Intuit’s paid-
search advertisements were not deceptive. At trial, Ms. Shiller was presented with a screenshot
of'a Google search for “free file taxes ONLINE” with a result for the IRS Free File website that

stated: “Welcome to Free File, where you can prepare and file your federal individual income tax
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return for free using tax-preparation-and-filing software,” but that did not disclose that only
qualifying taxpayers with a certain adjusted gross income could use the IRS Free File offer.
(Shiller (FTC) Tr. 258-261; GX168-A (Intuit)). When asked whether the Free File search ad was
deceptive, Ms. Shiller initially responded “I don’t know,” before then suggesting it was not
deceptive because “it says you can file your taxes for free by going to that website, and I do
believe taxpayers can file their taxes for free going through the Free File Program.” (Shiller
(FTC) Tr. 262). When Ms. Shiller was reminded that “taxpayers can file for free [by] going to
the TurboTax website,” she said that was only true of “[s]Jome taxpayers,” but acknowledged that
similarly, “only some taxpayers can file for free if they go to IRS.gov” “depending on their
qualification” and that the snippet did not include that limitation. (Shiller (FTC) Tr. 262).

279. A screenshot of the IRS Free File search result that Ms. Shiller was shown at trial

is provided below. (GX168-A (Intuit)).

Welcome to Free File, where you can prepare and file your federal individual income tax
return for free using tax-preparation-and-filing software. Jun2, 2020

www.irs.gov » filing » free-file-do-your-federal-taxes-f... =

Free File: Do Your Federal Taxes for Free | Internal Revenue ...

4. Email Advertisements

280. Complaint Counsel contend that 24 email ads for free TurboTax SKUs that were
sent from Tax Years 2015 to 2021 were deceptive to reasonable consumers. (Complaint
Counsel’s Pretrial Brief at App’x B (Feb. 17, 2023)).

281. The challenged email ads all included disclosure language indicating that the free
TurboTax offer was only available to consumers who qualify, through language such as

“TurboTax Free Edition, for simple tax returns only. See if you qualify,” or “Pay $0 to file your
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simple federal taxes with TurboTax Free Edition (1040EZ/1040A returns)”—with the
qualifications often written in different ways in multiple locations in a single email. Most of the
challenged email ads also expressly identified the TurboTax SKU being advertised. (GX171
(FTC); GX172 (FTC); GX181 (FTC); GX182 (FTC); GX371 (FTC); GX374 (FTC); GX375
(FTC); GX376 (FTC); GX377 (FTC); GX378 (FTC); GX379 (FTC); GX380 (FTC); GX381
(FTC); GX383 (FTC); GX386 (FTC); GX387 (FTC); GX388 (FTC); GX389 (FTC); GX390
(FTC); GX477 (FTC); GX480 (FTC); RX127 (Intuit); RX128 (Intuit); RX129 (Intuit); see also
Ryan (Intuit) Tr. 768).

282. A screenshot of an example challenged email ad is provided below. (GX371

(FTC)).
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M Gmail Roni sansa: [
File your taxes for $0 with TurboTax Free Edition

1 message

Chase <Chase@e.chase.com> Wed, Apr 11, 2018 at 10:30 AM

Reply-To: "Chase@e chase.com" <Chase-HP2v400000162b5¢2445c98fd 1c6e9666b528214@e.chase.com>
To:

Pay 30 to file your simple federal taxes with TurboTax.
View in browser | Email Security Information

REACHING

#Savingit

Lvomn

File by the April 17th tax deadline and save

infurt

FILE YOUR SIMPLE turbotax.
FED RETURN FOR $0

. m

PREPARE AND FILE YOUR TAXES
with TurboTaxe, the #1 Best-Selling Brand.

PAY $0 TO PREPARE AND FILE YOUR SIMPLE FEDERAL TAXES
with TurboTax Free Edition (1040EZ/1040A retums).

REACH YOUR SAVINGS GOALS FASTER AND EASIER
when vou e-file and direct deposit vour refund

IMPORTANT INFORMATION

TurboTax Free Edition: $0 federal (forms 1040EZ/1040A) offer only available with TurboTax
Free Edition; State filing charges apply. TurboTax online and mobile pricing is based on your
tax situation and varies by product. Actual prices are determined at the time of print or e-file
and are subject to change without notice.

#1 Best-Selling Brand: Based on aggregated sales data for all tax year 2016 TurboTax
products.

Fastest tax refund with e-file and direct deposit; tax refund times will vary.

other important information. Intuit, TurboTax and TurboTax Online, among others, are
registered trademarks and/or service marks of Intuit Inc. in the United States and other
countries.
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283. The challenged email ads were sent to TurboTax customers who previously used
TurboTax Free Edition or had started their return in TurboTax Free Edition but had yet to
complete it. (Ryan (Intuit) Tr. 769; Shiller (FTC) Tr. 256; see also RX1018 (Golder Expert
Report) §160).

284.  Any consumer who clicked on any of the challenged email ads, all of which
contain visible hyperlinks, would also be taken directly to the TurboTax website, where they
would find detailed information about TurboTax Free Edition qualifications. (GX171 (FTC);
GX172 (FTC); GX181 (FTC); GX182 (FTC); GX371 (FTC); GX374 (FTC); GX375 (FTC);
GX376 (FTC); GX377 (FTC); GX378 (FTC); GX379 (FTC); GX380 (FTC); GX381 (FTC);
GX383 (FTC); GX386 (FTC); GX387 (FTC); GX388 (FTC); GX389 (FTC); GX390 (FTC);
GX477 (FTC); GX480 (FTC); RX127 (Intuit); RX128 (Intuit); RX129 (Intuit); Johnson (Intuit)
595-596; JX1 963; infra §9364-441).

285. Reasonable consumers understood that clicking on the challenged email ads
would take the consumer to a website with more information about the advertised free offer.
(Golder (Intuit) Tr. 1116-1117). Thus, by linking directly to the TurboTax website, the
challenged email ads incorporated the information on the TurboTax website. (Golder (Intuit) Tr.
1124-1126).

286. Complaint Counsel did not offer evidence demonstrating that consumers could
not see or read the written qualifications in challenged email ads.

287. The evidence instead establishes that the written qualifications in the challenged
email ads were noticeable and legible. (Shiller (FTC) Tr. 252-254; RX1390 (Shiller (FTC) Dep.)
at 200-201; GX171 (FTC); GX172 (FTC); GX181 (FTC); GX182 (FTC); GX371 (FTC); GX374

(FTC); GX375 (FTC); GX376 (FTC); GX377 (FTC); GX378 (FTC); GX379 (FTC); GX380
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(FTC); GX381 (FTC); GX383 (FTC); GX386 (FTC); GX387 (FTC); GX388 (FTC); GX389
(FTC); GX390 (FTC); GX477 (FTC); GX480 (FTC); RX127 (Intuit); RX128 (Intuit); RX129
(Intuit); see also Ryan (Intuit) Tr. 768).

288. None of the 24 challenged email ads expressly claimed that all TurboTax SKUs
were free, that TurboTax was free to everyone, that TurboTax would necessarily be free for the
viewer, or any of the other claims asserted by Complaint Counsel. (GX171 (FTC); GX172
(FTC); GX181 (FTC); GX182 (FTC); GX371 (FTC); GX374 (FTC); GX375 (FTC); GX376
(FTC); GX377 (FTC); GX378 (FTC); GX379 (FTC); GX380 (FTC); GX381 (FTC); GX383
(FTC); GX386 (FTC); GX387 (FTC); GX388 (FTC); GX389 (FTC); GX390 (FTC); GX477
(FTC); GX480 (FTC); RX127 (Intuit); RX128 (Intuit); RX129 (Intuit)).

289. None of the 24 challenged email ads impliedly claimed that all TurboTax SKUs
were free, that TurboTax was free to everyone, that TurboTax would necessarily be free for the
viewer, or any of the other claims asserted by Complaint Counsel. (GX171 (FTC); GX172
(FTC); GX181 (FTC); GX182 (FTC); GX371 (FTC); GX374 (FTC); GX375 (FTC); GX376
(FTC); GX377 (FTC); GX378 (FTC); GX379 (FTC); GX380 (FTC); GX381 (FTC); GX383
(FTC); GX386 (FTC); GX387 (FTC); GX388 (FTC); GX389 (FTC); GX390 (FTC); GX477
(FTC); GX480 (FTC); RX127 (Intuit); RX128 (Intuit); RX129 (Intuit)).

290. Instead, the challenged email ads left the impression (1) that consumers’ ability to
use the free TurboTax offer advertised was qualified, (2) that there was additional information
about the free offer and its qualifications on the TurboTax website, and nearly always (3) that the
ad was for a specific TurboTax SKU. (GX171 (FTC); GX172 (FTC); GX181 (FTC); GX182
(FTC); GX371 (FTC); GX374 (FTC); GX375 (FTC); GX376 (FTC); GX377 (FTC); GX378

(FTC); GX379 (FTC); GX380 (FTC); GX381 (FTC); GX383 (FTC); GX386 (FTC); GX387
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(FTC); GX388 (FTC); GX389 (FTC); GX390 (FTC); GX477 (FTC); GX480 (FTC); RX127
(Intuit); RX128 (Intuit); RX129 (Intuit)).

291. None of the challenged email ads misled reasonable consumers into believing that
all TurboTax SKUs were free, that TurboTax was free to everyone, that TurboTax would
necessarily be free for the viewer, or any of the other claims asserted by Complaint Counsel.
(Shiller (FTC) Tr. 252-254; RX1390; Shiller (FTC) Dep.) at 200-201; supra §9281-282, 287-
290; see also Ryan (Intuit) Tr. 768).

292.  Accordingly, even a facial analysis of the challenged email ads establishes that
none of those ads were deceptive.

5. Radio Advertisements

293.  Complaint Counsel contend that four TurboTax radio advertisements that aired in
Tax Years 2020 and 2021 were deceptive to reasonable consumers. (Complaint Counsel’s
Pretrial Brief at App’x B (Feb. 17, 2023)).

294.  All challenged radio ads stated that the TurboTax SKU being advertised was
“TurboTax Free Edition” or the “Free Edition product,” and that the SKU was “only for simple
U.S. returns” or “for simple U.S. returns only.” Every challenged radio ad also said that
consumers could find more information on the TurboTax website by stating, “See if you qualify
at turbotax.com” or “See details at turbotax.com.” (GX617 (Intuit); GX618 (Intuit); GX627
(Intuit); GX630 (Intuit)).

295. Complaint Counsel did not offer evidence demonstrating that consumers could
not hear the qualifications in the challenged radio ads.

296. The evidence instead establishes that the qualifications in the challenged radio ads

were noticeable and audible. (GX617 (FTC); GX618 (FTC); GX627 (FTC); GX630 (FTC);
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Evans (FTC) Tr. 57 (Complaint Counsel playing challenged radio ad that stated “TurboTax Free
Edition is for simple U.S. returns only. See if you qualify at turbotax.com™)).

297. None of these challenged radio ads expressly claimed that all TurboTax SKUs
were free, that TurboTax was free to everyone, that TurboTax would necessarily be free for the
viewer, or any of the other claims asserted by Complaint Counsel. (GX617 (FTC); GX618
(FTC); GX627 (FTC); GX630 (FTC)).

298. None of these challenged radio ads impliedly claimed that all TurboTax SKUs
were free, that TurboTax was free to everyone, that TurboTax would necessarily be free for the
viewer, or any of the other claims asserted by Complaint Counsel. (GX617 (FTC); GX618
(FTC); GX627 (FTC); GX630 (FTC)).

299. Instead, the challenged radio ads left the impression (1) that the ad was for a
specific TurboTax SKU, (2) that consumers’ ability to use the SKU was tied to the complexity of
consumers’ tax returns, and (3) that there was additional information about the SKU and its
qualifications on the TurboTax website. (GX617 (FTC); GX618 (FTC); GX627 (FTC); GX630
(FTC)).

300. None of the challenged radio ads misled reasonable consumers into believing that
all TurboTax SKUs were free, that TurboTax was free to everyone, that TurboTax would
necessarily be free for the viewer, or any of the other claims asserted by Complaint Counsel.
(Supra 99294-299).

301. Accordingly, even a facial analysis of the challenged radio ads establishes that

none of those ads were deceptive.
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6. Complaint Counsel’s Concessions Confirm That The Ads Did Not Convey
The Claims Asserted By Complaint Counsel

302. Complaint Counsel’s failure to prove that the ads impliedly or expressly conveyed
the claims alleged, or that consumers were deceived by those claims, is reinforced by their
concessions both before and during trial. (Complaint Counsel’s Responses and Objections to
Intuit’s Statement of Material Facts 17 (Sept. 8, 2022); Complaint Counsel’s Pretrial Brief at
App’x B (Feb. 17, 2023); Shiller (FTC) Tr. 240; GX161 (Maxson (FTC) Dep.) at 71). Through
those representations, Complaint Counsel have in essence conceded that none of the ads made
the express claim Complaint Counsel contend.

303. Complaint Counsel conceded during summary decision that “Intuit’s Free Edition
advertisements do not expressly contain the phrase ‘all consumers can file their taxes for free
with TurboTax.”” (Complaint Counsel’s Responses and Objections to Intuit’s Statement of
Material Facts 17 (Sept. 8, 2022)).

304. Moreover, Appendix B to Complaint Counsel’s pretrial brief, which lists the
express claims purportedly made by each challenged ad, fails to identify a single ad that
expressly stated that “TurboTax is free” or any of the other claims alleged. (Complaint
Counsel’s Pretrial Brief at App’x B (Feb. 17, 2023)).

305. The FTC’s rule 3.33(c)(1) agency designee could not identify a single TurboTax
“advertisement saying TurboTax is free” or that “consumers can file their taxes for free using
TurboTax,” and he acknowledged that the word “free” must be understood in the context of its
use. (GX161 (Maxson (FTC) Dep.) at 71, 238-239).

306. The FTC’s investigator, and Complaint Counsel’s lead witness, testified that the

challenged ads do not state that “everyone can file for free using TurboTax Free Edition” or “say
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all TurboTax products are free,” but rather convey that a specific TurboTax product is free, that
the product is available for simple tax returns only, and that further details are available on the
TurboTax website. (Shiller (FTC) Tr. 234-243). Indeed, Ms. Shiller repeatedly acknowledged
that the TurboTax ads contained in her declaration consistently included both written and
voiceover disclosures identifying the specific TurboTax product or offer that was being
advertised (such as TurboTax Free Edition), disclosing that the product or offer was available
only for consumers with simple tax returns, and instructing consumers to visit the TurboTax
website for more information. (Shiller (FTC) Tr. 222-224, 233, 237, 247, 249, 253-254, 256,
262-263; see also Shiller (FTC) Tr. 239 (reading aloud 20-second Tax Year 2021 video
containing a voiceover stating that “anyone with a simple tax return can get help from an expert
for free” and that “[f]or a limited time TurboTax is free for simple returns no matter how you
file”).

307. FTC data analyst Megan Baburek acknowledged that challenged TurboTax ads
state that free offers are for “simple tax returns only.” (Baburek (FTC) Tr. 330, 336).

308. Complaint Counsel similarly acknowledged in the statement of facts for their
motion for summary decision that the challenged ads included the “simple tax returns only”
qualification (RX600 (FTC) at Statement of Material Facts 9925-37, 49-59, 90, 94-95, 100-118,
121, 123-131), and at trial Complaint Counsel conceded that “there is a simple tax returns only”
qualifier in “most, if not all” of the challenged TurboTax advertisements (Evans (FTC) Tr. 45-
46).

7. The Challenged Ads Did Not Mislead Reasonable Consumers

309. Complaint Counsel contend that the disclosures in the challenged ads are

insufficient to prevent deception. (Complaint Counsel’s Pretrial Brief at 44-50 (Feb. 17, 2023)).
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In so doing, Complaint Counsel have focused solely on the disclosures in challenged video ads
(see Evans (FTC) Tr. 18-19; Complaint Counsel’s Pretrial Brief at 30 (Feb. 17, 2023)), and
largely disregarded challenged display ads, paid-search ads, email ads, and radio ads, even
though the Commission’s order denying summary decision—which also “focused heavily on
[Intuit’s] video ads” (Opinion and Order Denying Summary Decision at 8 (Jan. 31, 2023))—
called for “the analysis of [the] other, equally important ads [to] be further developed during the
course of trial.” Complaint Counsel failed to “develop” the analysis of the challenged non-video
ads—i.e., the display (both static and video), paid-search, email, and radio ads—*“during the
course of trial,” offering next to no analysis of those “equally important ads.” (Opinion and
Order Denying Summary Decision at 8 (Jan. 31, 2023)).

310.  As discussed, all challenged ads—video, display, paid-search, email, and radio—
included disclosures that sufficiently informed consumers that there were qualifications for the
free TurboTax SKUs being advertised, the nature and character of those qualifications, and
where additional detail was available. (Supra 49214-301).

311. Moreover, Complaint Counsel failed to introduce evidence that even without the
disclosures, consumers were misled by the challenged ads.

312. The challenged ads communicated to reasonable consumers the qualifications of
free TurboTax offers, and it would not have been reasonable in light of the nature of the
advertisements, their format, and the surfeit of available information for reasonable consumers to
unequivocally conclude that they qualified to use TurboTax’s free SKUs based on the use of the
phrase “simple tax returns only” unless consumers did, in fact, have a simple tax return.
(Johnson (Intuit) Tr. 582-583; Golder (Intuit) Tr. 1115, 1119-1122, 1127-1131; supra §214-

301).

86



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 93 of 447 * PUBLIC *

313. The disclosures in the challenged ads, considered as a whole, were appropriate for
the audience targeted and consistent with the form or medium of advertising that was presented
to consumers. (Golder (Intuit) Tr. 1105-1107, 1116-1117, 1120, 1129-1132).

314. Just the existence of those noticeable disclosures was enough to put reasonable
consumers on notice that the offer was qualified, regardless of whether consumers read or
understood them. (Golder (Intuit) Tr. 1111-1112, 1119-1120, 1122). That alone renders the
challenged ads not deceptive, because it means consumers viewing the ads could not reasonably
have been misled into believing that all TurboTax SKUs were free or that they necessarily could
file for free using TurboTax regardless of their tax situation.

315. Beyond communicating the existence of qualifications, the challenged ads also
made consumers aware of the category of qualification and where to get more information, and
did so at the level of detail appropriate for where consumers are in the buying process. (Golder
(Intuit) Tr. 1104-1105, 1113-1116).

316. Inproviding that information, the ads satisfied the “key criteria” of “effective
disclosure[s]” by (1) communicating that the disclosures and qualifications existed; (2)
informing consumers about the nature of the qualifications; (3) informing consumers where they
should go to learn more about the qualifications; and (4) being appropriate for where consumers
who viewed the ads were in the buying process. (Golder (Intuit) Tr. 1104-1106, 1113-1116).

317. By identifying the specific free TurboTax SKU being offered, ads for free
TurboTax SKUs inform consumers that the advertised offer does not apply to all TurboTax
SKUs, but rather only the specific product being advertised. (Golder (Intuit) Tr. 1118-1120;

RX96 (FTC) at 5; GX156 (Ryan (Intuit) IHT) at 130-131; Shiller (FTC) Tr. 237-243, 247, 249-
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257 (Ms. Shiller conceding that ads conveyed that they were for a specific, identified product or
offer).

318.  Just as Merriam-Webster defines the word “edition” to mean “one of the forms in
which something is presented” (RX85 (Intuit) at 1), the inclusion of “TurboTax Free Edition” or
other specific TurboTax SKU name in an advertisement tells consumers that only the single
version of TurboTax mentioned in the ad is being offered for free (Golder (Intuit) Tr. 1118-1120;
RX96 (FTC) at 5; GX156 (Ryan (Intuit) IHT) at 130-131).

319. The challenged ads’ inclusion of the product name alone was sufficient to prevent
reasonable consumers from being misled into believing that all TurboTax SKUs were free
because it made clear to reasonable consumers that there were multiple TurboTax SKUs and that
only the one being advertised was free. (Golder (Intuit) Tr. 1118-1119; see also RX85 (Intuit) at
1).

320. The inclusion of the product name in the challenged ads not only makes for an
effective disclosure, but also is critical under the FTC’s “.com Disclosures” guidelines, which
specify that “[w]hen identifying the[] claims” in an ad, the analysis must “consider the ad as a
whole, including the ... product name.” (RX96 (FTC) at 5).

321. Complaint Counsel offered no contrary evidence suggesting that the inclusion of
the name of the TurboTax SKU being advertised was not an effective disclosure.

322. By stating that free TurboTax SKUs are available for consumers with “simple tax
returns only” (or similar qualifying language), the challenged ads also informed consumers that
TurboTax Free Edition is not free for everyone, and that eligibility is contingent on the
complexity of the consumer’s tax return—i.e., that the free offer was only for taxpayers with

“simple tax returns.” (Shiller (FTC) Tr. 237-263; Golder (Intuit) Tr. 1113-1115, 1118-1120;

88



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 95 of 447 * PUBLIC *

RX600 (FTC) at Statement of Material Facts 45; GX159 (Ryan (Intuit) Dep.) at 45; GX156
(Ryan (Intuit) [HT) at 135). And because the term “simple tax return” is used across the tax-
preparation industry, it also allows consumers to assess their eligibility across tax-preparation
products. (Supra §9122-123, 141-144, 454, 458-459).

323. Further, by instructing consumers to “see if you qualify” and “see details at
TurboTax.com,” the challenged ads conveyed to consumers that not every taxpayer qualifies for
the TurboTax SKU advertised and that consumers can find more information about qualifications
on the TurboTax website. (Golder (Intuit) Tr. 1123-1124).

324.  As Professor Golder explained, the “see if you qualify” language “presents the
existence of the disclosure” by “clearly” informing consumers “that there will be some
restrictions.” (Golder (Intuit) Tr. 1123-1124).

325. The “see if you qualify” and “see details at TurboTax.com” language also told
consumers precisely where to go to find additional information about eligibility qualifications,
satisfying yet another important criterion for effective disclosures. (Golder (Intuit) Tr. 1123-
1124).

326. The challenged ads’ instruction to visit the website was also appropriate for the
stage in the buying process at which consumers viewed the challenged ads. (Golder (Intuit) Tr.
1105-1107). That invitation reinforced what consumers already knew to do, and what they
routinely do for “high-involvement” products like tax-preparation software (especially products
that consumers use or purchase online): go to the product’s website for further details. (Golder

(Intuit) Tr. 1070-1071, 1105-1107).
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327. Complaint Counsel offered no contrary evidence suggesting that the inclusion of
“see details at trubotax.com” or “see if you qualify at turbotax.com” was not an effective
disclosure.

328. Moreover, because the challenged ads “specifically invoked” the website, or
linked directly to it, the TurboTax website content was effectively “integrated” into the ads
themselves. (Golder (Intuit) Tr. 1124-1126; RX1018 (Golder Expert Report) 103).

329. Indeed, the website is completely integrated into the TurboTax product
experience, as consumers must visit it (or the mobile application) to use TurboTax Free Edition.
(Johnson (Intuit) Tr. 593, Golder (Intuit) Tr. 1125-1126, 1068).

330. Considering the detailed information about the qualifications for free TurboTax
SKUs provided on the TurboTax website makes clear that reasonable consumers were not
deceived by the challenged ads. (Infra q9364-441).

331. Complaint Counsel failed to offer evidence that providing additional or more
detailed disclosures in ads for free TurboTax SKUs would be helpful to consumers.

332. Rather, evidence shows that providing a more detailed description of
qualifications for free TurboTax SKUs in ads with space and time constraints—such as brand
video, display, paid-search, and radio ads—would confuse consumers by providing too much
information for them to process. (Ryan (Intuit) Tr. 776-777; Golder (Intuit) Tr. 1105-1107,
1173-1174, 1177; RX1018 (Golder Expert Report) §231).

333. Intuit executives explained that “[c]onsumers don’t really understand tax speak”

(Johnson (Intuit) Tr. 599), and consequently detailing the tax forms covered by free TurboTax

SKUs in ads with limited space and duration would be ‘_ (Ryan
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(Intuit) Tr. 777); Rubin (Intuit) Tr. 1543-1544 (testifying that it would be “confusing for
consumers” to list tax forms in ads)).

334. Looking at the challenged advertisements as a whole, reasonable consumers
understand that not all TurboTax SKUs are free and that TurboTax is not necessarily free for
them. (Golder (Intuit) Tr. 1095-1097; Rubin (Intuit) Tr. 1524; Johnson (Intuit) Tr. 605; RX1018
(Golder Expert Report) 167).

E. Current TurboTax Advertisements

335. Intuit’s current (i.e., Tax Year 2022) ads for free TurboTax SKUs all clearly and
prominently disclose qualifications to file for free and invite consumers to see if they qualify at
the TurboTax website. Nearly all of the ads, for example, specify that the free offer is for
“simple tax returns only.” (Infra §9337-338, 340-347, 350, 362). And all of the ads invite
consumers to “see if you qualify” on the TurboTax website. (Infra 9337-338, 340-347, 349-
350, 362).

336. Complaint Counsel concede that current ads are not “at issue” for purposes of
determining Intuit’s liability. (Anguizola (FTC) Tr. 1002, 1838-1839). Neither of Complaint
Counsel’s fact witnesses—Ms. Shiller and Ms. Baburek—testified about Intuit’s current
advertising for free TurboTax SKUs.

1. Brand Video Advertisements

337. Tax Year 2022 brand video ads for free TurboTax SKUs include prominent
written disclosures stating, “Simple returns only. See if you qualify at TurboTax.com.” The ads
also identify the specific SKU being advertised as free. (RX1444 (Intuit); RX1445 (Intuit);
RX1446 (Intuit); RX1447 (Intuit); RX1449 (Intuit); RX1451 (Intuit); RX1452 (Intuit); RX1453

(Intuit); RX1547 (Intuit)).
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338. Tax Year 2022 TurboTax brand video ads that include verbal “free” claims also
include spoken voiceovers stating that free filing is available only to consumers “filing a simple
return” and inviting consumers to “see if you qualify at turbotax.com.” (RX1444 (Intuit);
RX1445 (Intuit); RX1449 (Intuit); RX1452 (Intuit); RX1547 (Intuit)).

339. Tax Year 2022 brand video ads for TurboTax Free Edition also include prominent
text stating, “File A Simple Return For Free.” (RX1547 (Intuit)).

340. A screenshot of the Tax Year 2022 TurboTax Free Edition brand video ad
(“Taxbourine”) with the text “File A Simple Return For Free” and a written disclosure that reads,

“Simple returns only. See if you qualify at turbotax.com,” is shown below. (RX1547 (Intuit)).

Simple returns only. See if you qualify at turbotax.com.

341. A screenshot of the title card from the “Taxbourine” Tax Year 2022 TurboTax

brand video ad showing both the name of the advertised SKU, TurboTax Free Edition, and a
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disclosure that reads “Simple tax returns only. See if you qualify at turbotax.com,” is provided

below. (RX1547 (Intuit)).

v turbotax

Free Edition

Simple returns only. See if you qualify at turbotax.com.

2. Display Advertisements

342. Intuit’s Tax Year 2022 video display ads for free TurboTax SKUs all include
prominent written disclosures stating both “Simple tax returns only” and “See if you qualify.”
They also all identify the product being advertised—TurboTax Free Edition or TurboTax Live
Basic—Dby displaying the Free Edition logo on-screen during the ad. (GX730 (FTC); GX731
(FTC); GX732 (FTC); GX733 (FTC); GX734 (FTC); GX735 (FTC); GX736 (FTC); GX737
(FTC); GX738 (FTC); GX739 (FTC); GX740 (FTC); GX741 (FTC); RX1421 (Intuit); RX1423
(Intuit); RX1428 (Intuit); RX1429 (Intuit); RX1430 (Intuit); RX1454 (Intuit); RX1455 (Intuit);
RX1456 (Intuit); RX1457 (Intuit); RX1458 (Intuit); RX1459 (Intuit); RX1460 (Intuit); RX1461
(Intuit); RX1462 (Intuit); RX1463 (Intuit); RX1464 (Intuit); RX1465 (Intuit); RX1466 (Intuit);

RX1467 (Intuit); RX1468 (Intuit); RX1469 (Intuit); RX1470 (Intuit); RX1471 (Intuit); RX1472

93


https://turbotax.com

PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 100 of 447 * PUBLIC *

(Intuit); RX1473 (Intuit); RX1474 (Intuit); RX1475 (Intuit); RX1476 (Intuit); RX1477 (Intuit);
RX1478 (Intuit); RX1479 (Intuit); RX1480 (Intuit); RX1481 (Intuit); RX1482 (Intuit); RX1483
(Intuit); RX1484 (Intuit); RX1485 (Intuit); RX1486 (Intuit); RX1487 (Intuit); RX1488 (Intuit);
RX1489 (Intuit); RX1480 (Intuit); RX1481 (Intuit); RX1482 (Intuit); RX1483 (Intuit); RX1484
(Intuit); RX1485 (Intuit); RX1486 (Intuit); RX1487 (Intuit); RX1488 (Intuit); RX1489 (Intuit)).
343. The Tax Year 2022 video display ads for free TurboTax SKUs that include verbal
free claims also include a spoken voiceover stating that consumers can file “a simple return for
free” or that free filing is available for “simple returns only.” All video display ads with verbal
free claims also invite consumers to “see if you qualify” at the TurboTax website. (RX1421
(Intuit); RX1423 (Intuit); RX1428 (Intuit); RX1429 (Intuit); RX1430 (Intuit); RX1454 (Intuit);
RX1455 (Intuit); RX1456 (Intuit); RX1457 (Intuit); RX1462 (Intuit); RX1463 (Intuit); RX1464
(Intuit); RX1465 (Intuit); RX1470 (Intuit); RX1471 (Intuit); RX1472 (Intuit); RX1473 (Intuit)).
344. A screenshot from an example Tax Year 2022 video display ad for a free

TurboTax SKU is provided below. (RX1421 (Intuit)).

o
turbotax

Free Edition

File Fed & State for 50
Simple tax returns only.
See if you qualify.

Download the app now.
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345. TurboTax’s Tax Year 2022 static display ads for free TurboTax SKUs all include
prominent written disclosures stating “Simple tax returns only. See if you qualify,” and identify
the product being advertised—TurboTax Free Edition or TurboTax Live Basic—by displaying
the Free Edition or Live Basic logo. (GX730 (FTC); GX731 (FTC); GX732 (FTC); GX733
(FTC); GX734 (FTC); GX735 (FTC); GX736 (FTC); GX737 (FTC); GX738 (FTC); GX739
(FTC); GX740 (FTC); GX741 (FTC); RX1419 (Intuit); RX1420 (Intuit); RX1422 (Intuit);
RX1424 (Intuit); RX1425 (Intuit); RX1426 (Intuit); RX1427 (Intuit); RX1431 (Intuit); RX1432
(Intuit); RX1433 (Intuit); RX1434 (Intuit); RX1435 (Intuit)). Consumers who click on any Tax
Year 2022 display ad are taken to a TurboTax Free Edition or TurboTax Live Basic landing
page, where they see detailed information about the SKU’s qualifications. (Ryan (Intuit) Tr.
757; Johnson (Intuit) 595-596; Rubin (Intuit) 1563-1565; infra Y385-498; see also JX1 61).

346. A screenshot of an exemplary Tax Year 2022 static display ad for a free

TurboTax SKUs is provided below. (GX734 (FTC)).
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Get your biggest
refund for FREE

Simple tax returns only.
See if you qualify.

INTWIT

v turbotax File for Free

Free Edition

3. Paid-Search Advertisements

347. Intuit’s Tax Year 2022 paid-search ads for free TurboTax SKUs include
prominent written disclosures stating, for example, “See if you qualify today” and “Free for
Simple Tax Returns Only With TurboTax Free Edition.” They also indicate that the ad is for a
specific SKU. (GX723 (FTC); GX724 (FTC); GX725 (FTC); GX726 (FTC); GX727 (FTC);
GX728 (FTC); GX729 (Intuit); RX1436 (Intuit); RX1437 (Intuit); RX1438 (Intuit); RX1439
(Intuit); RX1440 (Intuit); RX1442 (Intuit); RX1443 (Intuit)).

348.  Consumers who click on any of the Tax Year 2022 paid-search ads for free

TurboTax SKUs are taken directly to a TurboTax Free Edition or TurboTax Live Basic landing
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page, where they see detailed information about Free Edition’s qualifications. (Johnson (Intuit)

595-596; Ryan (Intuit) Tr. 697; Rubin (Intuit) 1563-1565; infia §1385-398).

349.

A screenshot of an exemplary Tax Year 2022 paid-search ad for a free TurboTax

SKU is provided below. (RX1440 (Intuit)).

350.

® Q

-(-

GO gle free file taxes online X

Q All [»] Videos (] Images = News [ Books : More Tools

About 1,330,000,000 results (0.52 seconds)

Ad - https://turbotax.intuit.com/free/taxes

TurboTax® Official Site - Free Simple Tax Filing Online
Filing Taxes |s Fast And Easy With TurboTax® Free Edition. See If You Qualify Today. Get A
Jumpstart On Your Taxes. Import Your Tax Form And File For Your Max Refund Today.

Free Tax Refund Estimate
Use Our Tax Calculator To Find Out How Much You'll Get Back This Year.

TurboTax Live®
Connect With A Live Tax Expert For Tax Advice And A Final Review.

4, Email Advertisements

Intuit’s Tax Year 2022 email ads for free TurboTax SKUs include prominent

written disclosures directly underneath the offer to file for free, stating “TurboTax Free Edition,

for simple returns only. See if you qualify.” (RX1431 (Intuit); RX1432 (Intuit); RX1433

(Intuit); RX1434 (Intuit); RX1435 (Intuit)). The ads also include written disclosures stating that

“Not all taxpayers” qualify and enumerating the eligibility qualifications for simple tax returns.

(RX1431 (Intuit); RX1432 (Intuit); RX1433 (Intuit); RX1434 (Intuit); RX1435 (Intuit)).

351.

The Tax Year 2022 email ads for free TurboTax SKUs also include hyperlinks,

and consumers who click on the hyperlinks are taken to the TurboTax homepage, where they can
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find detailed information about TurboTax Free Edition qualifications. (JX1 463; RX1431
(Intuit); RX1432 (Intuit); RX1433 (Intuit); RX1434 (Intuit); RX1435 (Intuit); infra §9364-441).
352.  Screenshots of an exemplary Tax Year 2022 email ad for a free TurboTax SKU

are provided below. (RX1431 (Intuit)).

File for

FREE

TurboTax Free Edition,
for simple tax returns only
See if you qualify*

.-/ﬂ,t

000

Fed State to File
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INTUIT @urbotax Dauickbooks @creditkarma € mailchimp

B We're looking out for you
W'l rerver ask for personal irfarmation inan email. Wien you click on a link, the sddress should
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F. Improvements In TurboTax Ads Over Time

353. Intuit always endeavors to improve the clarity of the disclosures in its ads for free
TurboTax SKUs. (Ryan (Intuit) Tr. 706, 798, 810, 834; Rubin (Intuit) Tr. 1562; GX159 (Ryan
(Intuit) Dep.) at 47, 50-51). Each year, Intuit evaluates new ways to do so. (Ryan (Intuit) Tr.
706, 798, 810, 834; Rubin (Intuit) Tr. 1562; GX159 (Ryan (Intuit) Dep.) at 50-51).

354. Intuit has revised its advertisements for free TurboTax SKUs to lessen the
strength of the “free” claims in those advertisements. (Rubin (Intuit) Tr. 1562-1563; Ryan
(Intuit) Tr. 726-727, 734-735).

355. Intuit has also revised its ads over the years to make the qualifications for the
TurboTax free SKUs being advertised even clearer. (Johnson (Intuit) Tr. 620-621; Ryan (Intuit)
Tr. 706, 712, 716, 721-722, 726-727, 734-735; Rubin (Intuit) Tr. 1562-1563). As part of those
revisions, Intuit has made changes to the disclosures in advertisements for free TurboTax SKUs
over time, including increasing the font size and contrast of written disclosures by using-high
contrast colors, and adding spoken disclosures about qualifications to video ads. (Ryan (Intuit)
Tr. 726-727, 735, 754, 758; Rubin (Intuit) Tr. 1562).

356. For example, in Tax Year 2018, Intuit’s brand video advertisements for free

TurboTax SKUs began consistently using a title card that included qualifying language in a
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white font that contrasted against a blue screen. (RX1102 (Intuit); RX1103 (Intuit); RX1104
(Intuit); RX1105 (Intuit); RX1106 (Intuit); RX1107 (Intuit); RX1108 (Intuit); RX1109 (Intuit);
RX1110 (Intuit); RX1111 (Intuit); RX1113 (Intuit); RX1116 (Intuit); RX1117 (Intuit); RX1118
(Intuit); GX356 (Intuit)). Its video advertisements also began including a logo on the title card
that identified the TurboTax SKU being advertised. (RX1102 (Intuit); RX1103 (Intuit); RX1104
(Intuit); RX1105 (Intuit); RX1106 (Intuit); RX1107 (Intuit); RX1108 (Intuit); RX1109 (Intuit);
RX1110 (Intuit); RX1111 (Intuit); RX1113 (Intuit); RX1116 (Intuit); RX1117 (Intuit); RX1118
(Intuit); GX356 (Intuit)).

357. InTax Year 2019, after a single year of using “TurboTax Free,” Intuit made
further improvements to the disclosures in its video advertisements for TurboTax Free Edition by
updating the logo on the title card to display “TurboTax Free Edition,” and by increasing the font
size and contrast of the written disclosure. (Ryan (Intuit) Tr. 727; RX1112 (Intuit); RX1115
(Intuit); RX1398 (Intuit); RX1399 (Intuit); RX1400 (Intuit)). Intuit updated the video
advertisements to have the logo say “TurboTax Free Edition” instead of “TurboTax Free” to
make the ads even clearer. (Rubin (Intuit) Tr. 1562 (emphasis added)).

358. The next tax year, Tax Year 2020, Intuit revised the audio disclosures in video ads
for free products to specify that a particular SKU—*“TurboTax Free Edition” or “TurboTax Live
Basic”—was free. (Ryan (Intuit) Tr. 735; GX204 (Intuit); RX598 (Intuit); RX1120 (Intuit);
RX1122 (Intuit); RX1123 (Intuit); RX1124 (Intuit); RX1403 (Intuit); RX1404 (Intuit); RX1405
(Intuit); RX1407 (Intuit); RX1408 (Intuit); RX1409 (Intuit); RX1410 (Intuit); RX1412 (Intuit)).

359. In Tax Year 2020, Intuit also added spoken voiceovers to video display ads for
free products, disclosing that consumers could “file a simple return for free” or that the offer

applied to “simple returns only.” (Ryan (Intuit) Tr. 744; GX838 (Intuit); RX1125 (Intuit);
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RX1126 (Intuit); RX1401 (Intuit); RX1402 (Intuit); RX1406 (Intuit); RX1411 (Intuit); GX510
(Intuit); GX511 (Intuit); GX512 (Intuit); GX513 (Intuit); GX514 (Intuit); GX515 (Intuit);
GX516 (Intuit); GX517 (Intuit); GX518 (Intuit); GX519 (Intuit); GX523 (Intuit); GX524
(Intuit); GX525 (Intuit); GX526 (Intuit); GX528 (Intuit); GX529 (Intuit); GX530 (Intuit);
GX531 (Intuit); GX532 (Intuit); GX540 (Intuit); GX541 (Intuit); GX542 (Intuit); GX544
(Intuit); GX546 (Intuit); GX547 (Intuit)).

360. Alsoin Tax Year 2020, Intuit updated its TurboTax paid-search advertisements
for TurboTax Free Edition to state that such offers were “Free for Simple Tax Returns Only With
TurboTax Free Edition.” (GX178 (FTC); GX179 (FTC); GX180 (FTC)).

361. In Tax Year 2021, Intuit incorporated additional audio disclosures to video ads for
free products, including a spoken voiceover inviting consumers to “see details at turbotax.com,”
as well as multiple audio disclosures in certain video ads stating that offers to file for free were
for “simple returns.” (Ryan (Intuit) Tr. 754; RX584 (Intuit); RX590 (Intuit); RX1414 (Intuit);
RX1415 (Intuit); RX1416 (Intuit); RX1417 (Intuit); RX1418 (Intuit); RX1119 (Intuit); RX1121
(Intuit)). These audio disclosures further enhanced consumer awareness of the free SKU’s
qualifications. (GX159 (Ryan (Intuit) Dep.) at 49-51).

362. This tax year, Tax Year 2022, Intuit further expanded the audio disclosures in ads
for free products, adding voiceovers in both video and display ads stating that offers for free
filing were for “simple tax returns only” and inviting consumers to “see if you qualify.”
(RX1444 (Intuit); RX 1445 (Intuit); RX1446 (Intuit); RX1447 (Intuit); RX1449 (Intuit); RX1451
(Intuit); RX1452 (Intuit); RX1453 (Intuit); RX1454 (Intuit); RX1455 (Intuit); RX1456 (Intuit);
RX1457 (Intuit); RX1458 (Intuit); RX1459 (Intuit); RX1460 (Intuit); RX1461 (Intuit); RX1462

(Intuit); RX1463 (Intuit); RX1464 (Intuit); RX1465 (Intuit); RX1466 (Intuit); RX1467 (Intuit);
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RX1468 (Intuit); RX1469 (Intuit); RX1470 (Intuit); RX1471 (Intuit); RX1472 (Intuit); RX1473
(Intuit); RX1474 (Intuit); RX1475 (Intuit); RX1476 (Intuit); RX1477 (Intuit); RX1478 (Intuit);
RX1479 (Intuit); RX1480 (Intuit); RX1481 (Intuit); RX1482 (Intuit); RX1483 (Intuit); RX 1484
(Intuit); RX1485 (Intuit); RX1486 (Intuit); RX1487 (Intuit); RX 1488 (Intuit); RX1547 (Intuit)).

363. Intuit’s efforts over the years to improve the clarity of its advertisements
exemplify and reinforce the company’s stated intent to be clear with consumers. (Ryan (Intuit)
Tr. 727, 735, 754). Those improvements cut against any suggestion that Intuit’s goal in
advertising its free TurboTax offers was to convey to consumers who did not qualify for those
free offers that all TurboTax SKUs were free or that TurboTax necessarily would be free for
them. (Ryan (Intuit) Tr. 727, 735, 754).

VII. THE TURBOTAX WEBSITE PROVIDES DETAILED INFORMATION ABOUT
QUALIFICATIONS FOR FREE TURBOTAX SKUS AND ALL OTHER SKUS

364. Any consumer “interested in trying to use TurboTax,” including TurboTax Free
Edition, must “access the product through” the TurboTax website (or its mobile app equivalent).
(Johnson (Intuit) Tr. 593; GX439 (Ryan (Intuit) Decl.) 428).

365. Intuit designed the TurboTax website to further its strategy of starting customers
in the right SKU for them. (Johnson (Intuit) Tr. 567-568, 599; Rubin (Intuit) Tr. 1580-1581,
1583-1585; Ryan (Intuit) Tr. 705, 747-748; RX810 (Intuit) at -6751, -6772; RX42 (Intuit) at 11;
GX152 (Johnson (Intuit) IHT) at 66-67, 128-129).

366. Consistent with its goal of starting consumers in the right SKU, the TurboTax
website’s disclosures related to the qualifications for its free SKUs were designed to be “direct

99 ¢

and clear,” “unavoidable’ to consumers,” and “link[ed] to eligibility criteria so it’s easy to see if

[consumers] qualify for Free Edition.” (RX62 (Intuit) at 7-8; see also RX300-A (Intuit) at 17).
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367. And in fact, the TurboTax website clearly, conspicuously, and repeatedly
disclosed the qualifications of free TurboTax SKUs throughout the website (and the mobile
application), before consumers entered any personal information. (Rubin (Intuit) Tr. 1565-1569,
1579-1581, 1583; Golder (Intuit) Tr. 1127-1128; RX1018 (Golder Expert Report) §179-180,
203, 210; RX62 (Intuit) at 7-8; infra 9369-370, 374-377, 379-382, 388-389, 391-395, 397-398,
400-403, 414-416, 418, 437-438).

368. Complaint Counsel did not offer any trial testimony or other evidence that
consumers were not informed of TurboTax Free Edition’s qualifications on the TurboTax
website nor any evidence that reasonable consumers would be unable to assess their
qualifications for the free product before beginning their taxes.

369. Complaint Counsel and their witnesses instead recognized that the TurboTax
website repeatedly disclosed TurboTax Free Edition’s qualifications. (Novemsky (FTC) Tr. 406;
RX1392 (Novemsky (FTC) Dep.) at 22, 43-44; RX1396 (Yoeli (FTC) Dep.) at 193-196; GX161
(Maxson (FTC) Dep.) at 128-129, 211-212). For example, Complaint Counsel expert Erez Yoeli
acknowledged that it takes only seconds to locate the qualifications for TurboTax Free Edition
and other free offers on the TurboTax website. (RX1396 (Yoeli (FTC) Dep.) at 33-35). Dr.
Yoeli also recognized that the Tax Year 2022 landing page for TurboTax Free Edition includes
the language “see if you qualify” in three locations and that two were clearly hyperlinks to
further information. (RX1396 (Yoeli (FTC) Dep.) at 194-196). The official designee from the
FTC Bureau of Consumer Protection, Will Maxson, likewise recognized that the eligibility
qualifications for free TurboTax SKUs are readily available to consumers on the TurboTax

website. (GX161 (Maxson (FTC) Dep.) at 128-129, 211-212).

103



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 110 of 447 * PUBLIC *

370. Both Professor Novemsky and Dr. Yoeli also acknowledged that consumers could
find details about qualifications on the website. (Novemsky (FTC) Tr. 406-407; RX1392
(Novemsky (FTC) Dep.) at 43-44; RX1396 (Yoeli (FTC) Dep.) at 256). Professor Novemsky
conceded that consumers had ample opportunity to learn about the qualifications for free
TurboTax SKUs on the TurboTax website before they prepared their return. (Novemsky (FTC)
Tr. 406-407). Professor Novemsky even determined the qualifications for TurboTax Free
Edition as used in his survey by visiting the TurboTax website. (Novemsky (FTC) Tr. 399, 408-
410; RX1392 (Novemsky (FTC) Dep.) at 22).

371. Specific pages on the TurboTax website are discussed in the following
subsections.

A. TurboTax Homepage

372. The TurboTax homepage is https://turbotax.intuit.com. (GX439 (Ryan (Intuit)
Decl.) 430; see also Johnson (Intuit) Tr. 593).

373. Consumers can arrive at the TurboTax homepage in various ways, including by
clicking on (1) links in online search results; (2) certain TurboTax display ads; (3) links on third-
party websites, blogs, or media articles; or (4) links to the homepage on the TurboTax website,
blogs, or press releases. (Ryan (Intuit) Tr. 697, 757; GX178 (Intuit); RX505 (Intuit) at 2, 4;
RX93 (Intuit) at 1; RX64 (Intuit) at 3; see also Rubin (Intuit) Tr. 1564-1565).

374. Promotions for free TurboTax SKUs or offers on the Tax Year 2022 TurboTax
homepage include disclosures stating that the product or offer is for “simple tax returns only”
immediately followed by a color-contrasted hyperlink stating “see if you qualify.” (Johnson

(Intuit) Tr. 593-594; RX367 (Intuit); RX1263-A; GX439 (Ryan (Intuit) Decl.) 430; RX260
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(FTC) 942; RX19 (Intuit); RX20 (Intuit); RX21 (Intuit); RX22 (Intuit); RX23 (Intuit); RX24
(Intuit)).
375. RX1500, shown in part below, is a screenshot of the TurboTax homepage from

Tax Year 2022. (RX1500 (Intuit)).

@ turbotax Expertdossyourtaxes Doltyourss  Resources Support  Priting Env -

Neil, CPA 18yrs

INTUIT

Use your Intult Account to sign in. Lesrm

Your taxes,
your way

Hand off your taxes, get expert
help, or do it yourself all with our
Maximum Refund Guarantee.

File with an expert

Great refund!

2,815

Federal Refund”

[F] Assisted | Basic

File 100% FREE with expert help

Get live help from tax experts, plus a final
review before you file - all free

Simple tax returns only. See if you qualify.

Must file by 3/31.

376.  Prior to Tax Year 2022, the TurboTax homepage included similar disclosures
stating free TurboTax SKUs or offers were for “simple tax returns only,” “simple tax returns,” or
“Forms 1040EZ/1040A” that were either color-contrasted hyperlinks themselves or next to
hyperlinked text stating “See why it’s free.” (RX1263-A (Intuit); RX1215 (Intuit); RX1214

(Intuit); RX1213 (Intuit); RX1212 (Intuit); RX1211 (Intuit); RX1210 (Intuit)).
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377. RX367, shown in part below, is a screenshot of the TurboTax homepage from

Tax Year 2021. (RX367 (Intuit) at 2; Johnson (Intuit) Tr. 593).

3 New! File FREE: Do it yourself, with expert help, or have an expert do your taxes.
Only from TurboTax.

Simple tax returns only | Must file by 3/31

Infurf -
Qturbotax. File your own taxes File with expert help Tools and resources Support After you file ‘ & Signin

Espanol

InTuit

@ turbotax @ quickbooks @ mint
Taxes done I'ight, with < One Account. Everything Intuit. Learn more
real experts at your side =3 Phons b s oD 7
Get unlimited advice from experts as you do 3 : ‘ ‘ ‘
your taxes, and a final review. ; ; \ A Remember me

378. Intuit uses blue hyperlinked text on the TurboTax website for disclosures such as
“simple tax returns only” to “draw [consumers’] attention to that term.” (Johnson (Intuit) Tr.
594).

379.  Consumers who click the hyperlinked disclosure see a pop-up screen stating, “A
simple tax return is Form 1040 only” and listing the situations covered (and not covered) by
TurboTax Free Edition. (Johnson (Intuit) Tr. 594-595; RX3 (Intuit)). Complaint Counsel
conceded that the pop-up screen provided consumers with “detailed information about the tax
situations covered by Free Edition.” (Complaint Counsel’s Responses and Objections to Intuit
Inc.’s Statement of Material Facts 940 (Sept. 8, 2022)). Providing detailed qualification

information through the hyperlink allows “consumers [to] control the pace at which they see that
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information,” making it less likely that they “tune out and not try to process something that’s an
overwhelming message.” (Golder (Intuit) Tr. 1174, 1176).

380. RX3, shown in part below, is a screenshot of the pop-up screen from Tax Year
2021. (RX3 (Intuit)). Since Tax Year 2018, the pop-up has contained substantially the same

content as RX3 (Intuit). (RX4 (Intuit); RX20 (Intuit); RX21 (Intuit); RX390 (Intuit)).

You can file with TurboTax Free Edition,
TurboTax Live Basic, or TurboTax Live Full
Service Basic if you have a simple tax return.*

*A simple tax retumn Is Form 1040 only.

Situations covered by TurboTax Free Edition,
TurboTax Live Basic, and TurboTax Live Full Service
Basic

» W-2income

« Limited interest and dividend income reported
on a 1099-INT or 1099-DIV
Claiming the standard deduction
Earned Incomea Tax Cradit (EIC)

«  Child tax credits

» Student Loan Interest deduction

Situations not covered by TurboTax Free Edition,
TurboTax Live Basic, and TurboTax Live Full
Service Basic

Iemired deductions

Unemployment income reported on a 1099-G
Business or T099-NEC income

Stock sales

Rental property income

Credits, deductions and income reported on
schedules 1-3

How does TurboTax make any money?

Customers with more complex tax situations will file
with our paid TurboTax products that provide all the
additional forms and guidance they need. We also
offer additional banefits that go beyond filing your
taxes, but they are optional and are not required to
file simple taxes for free. We hope that, over time, as
our customers with simple returns need more
capabilities as their financial situations change (for
example owning a home, having a child, managing
investments), they have loved our products and
services so much that they will choose our paid
TurboTax offerings to prepare and file their returns.
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381. Prior to Tax Year 2017, the pop-up similarly disclosed that the Absolute Zero
offer for TurboTax Free Edition covered tax forms “1040EZ/A.” (RX25 (Intuit); RX389 (Intuit);
RX1271-A (Intuit)).

382. RX25, shown in part below, is a screenshot of the pop-up screen from Tax Year

2017. (RX25 (Intuit)).

Is Absolute Zero really free?

rers will recaive 2n ematl notice prior tos offor er

Jain the millions whao file for S0

How does TurboTax make any moneay?

1= that go beyond iling vour taxes. You'll have an apoouiity
re dolng your taxes, but they're completely optional and are
f it Lo 1 ke

383. Intuit uses links to a pop-up screen with additional qualification details because
putting all the qualification details next to the TurboTax Free Edition offer would likely overload
consumers with “too much information to really read and comprehend.” (Johnson (Intuit) Tr.
595). The pop-up is also “a way of disrupting the consumer’s viewing pattern to draw their

attention to something that’s really important.” (Johnson (Intuit) Tr. 609).
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384. Reasonable consumers who wished to understand whether they qualified to use
TurboTax Free Edition or another free TurboTax SKU could do so easily on the TurboTax
website before beginning their tax returns. Just as the ads promised, consumers were able to “see
if they qualify” on TurboTax.com.

B. TurboTax Free Edition Landing Page

385.  When consumers click on an online ad for a free TurboTax SKU, including
display ads and paid-search ads, they are taken to that SKU’s landing page. (Rubin (Intuit) Tr.
1563-1564; Ryan (Intuit) Tr. 697; RX1420 (Intuit); RX1531 (Intuit)). Consumers can also
access those SKUs’ landing pages by clicking on organic search results. (Ryan (Intuit) Tr. 697-
698; Rubin (Intuit) Tr. 1548-1552, 1564-1565; Golder (Intuit) Tr. 1271-1272; RX1440 (Intuit)).

386. The landing page for TurboTax Free Edition is
https://turbotax.intuit.com/personal-taxes/online/free-edition.jsp. (RX1531 (Intuit); Johnson
(Intuit) Tr: 595-596; Rubin (Intuit) Tr. 1564).

387. The TurboTax Free Edition landing page is accessible “through search results,”

99 ¢

“TurboTax Blog content,” “press releases,” and “articles written by the media” (Rubin (Intuit)
Tr. 1564-1565), as well as by clicking on links for TurboTax Free Edition on the TurboTax
website or by clicking on online TurboTax Free Edition display ads. (Johnson (Intuit) Tr. 595-

596; Rubin (Intuit) Tr. 1548-1552, 1563-1565; Ryan (Intuit) Tr. 697).
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388. RX1531, shown in part below, is a screenshot of a TurboTax Free Edition landing

page from Tax Year 2022. (RX1531 (Intuit)).

rurr —
Q'turbotax Expertdoesyourtaxes Do lityourself  Resources  Support  Pricing

TurboTax Free Edition

(4.8/5 68,978 reviews)

v ﬁ__ i R
‘l F R E E -
W $0 Fed. $0 State. $0 to File.*
000

For simple tax returns only. See if
you qualify

Fed State To File

For simple tax returns only. :
Not all taxpayers qualify. I File for $0
3 [

Why use TurboTax Free Edition?

If you have a simple tax return, you can file your taxes online for free. Just import your W-2, answer basic questions
about your life, and get your maximum refund, guaranteed.

389. The Free Edition landing page contains, at the very top of the page, multiple
disclosures discussing and describing TurboTax Free Edition’s qualifications, including: “For
simple tax returns only. See if you qualify.”; “For simple tax returns only[.] Not all taxpayers
qualify.”; and “Why use TurboTax Free Edition? If you have a simple tax return, you can file
your taxes online for free.” (RX1527 (Intuit); RX1528 (Intuit); RX1529 (Intuit); RX1530
(Intuit); RX1531 (Intuit); see also Rubin (Intuit) Tr. 1565-1566).

390. Several of these disclosures are in color-contrasted, hyperlinked text, including
“See if you qualify” and “simple tax return.” (RX1527 (Intuit); RX1528 (Intuit); RX1529
(Intuit); RX1530 (Intuit); RX1531 (Intuit)).

391.  Consumers who click on one of these disclosures are shown a pop-up box which

states, “what qualifies as a simple tax return” and explains which tax situations are and are not
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covered by TurboTax Free Edition. (Rubin (Intuit) Tr. 1566-1567; RX1527 (Intuit); RX1528

(Intuit); RX1529 (Intuit); RX1530 (Intuit); RX1499 (Intuit)).

392.

The TurboTax Free Edition landing page also includes a chart listing every

TurboTax SKU and identifying which IRS tax forms and schedules each product covers.

(RX1527 (Intuit); RX1528 (Intuit); RX1529 (Intuit); RX1530 (Intuit); RX1531 (Intuit); see also

Rubin (Intuit) Tr. 1567-1568).

393.

RX1531, shown in part below, is a screenshot of the section of the TurboTax Free

Edition landing page from Tax Year 2022 that includes a portion of that chart. (RX1531

(Intuit)).
FEATURES REVIEWS TAX FORMS REQUIREMENTS
Sarnt By Product Sort By Form
Deluxe Pramiar Snlf—En:ponnd
Commeaonly Filed Tax Forms and Schedules - - Self-Employed
Deluxe Live Premier Live S SIhpdye
Live
1040 .5, Individual Income Tax Return [] [ ] [ ]
Schedule EIC Eamed Income Cradit ® L ] L
Schodule 1 Additional Income and Adjustments to ® ® ®
Income
Schedule D Capital Gains and Losses [ L] ®
Schedule 2 Additional Taxes ® L] [ ]
Schedule 3 Additional Credits and Payments e L ]
Schedule A temized Deductions ] L] e
Schedule B Interest and Dividend Income L ] L] @
Schedule C Profit or Loss from Business (Incoma) [ o L [ ]
Schedule SE Self-Employment Tax ® L ] [ ]
Schadule E Supplemental Income and Loss, including . °
rental property
Schedule C Profit or Loss from Business (Expanses) [ ]
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394.  As the screenshot from RX1531 shows, the tax form chart located on the Free
Edition landing page includes a “sort by product” option. (RX1531 (Intuit); RX1527 (Intuit);
RX1528 (Intuit); RX1529 (Intuit); RX1530 (Intuit); see also Rubin (Intuit) Tr. 1568-1569).

395. The tax form chart located on the Free Edition landing page also includes a search
bar that allows consumers to search for a particular form or tax situation and determine the
TurboTax SKU that covers that situation. ((RX1527 (Intuit); RX1528 (Intuit); RX1529 (Intuit);
RX1530 (Intuit); RX1531 (Intuit); see also Rubin (Intuit) Tr. 1568-1569). For example,
consumers interested in determining whether profits and losses from their farm activity are
covered by a particular product can type “farm” in the search bar and immediately determine the
TurboTax SKU that covers those profits and losses. (Rubin (Intuit) Tr. 1568-1569).

396. The TurboTax Free Edition landing page, including the qualifying language,
hyperlinked disclosures, and chart listing the tax forms supported by each SKU, is available to
anyone who visits the TurboTax website, without the need to enter any personal information.
(Rubin (Intuit) Tr. 1566-1567).

397. The page provided substantively similar qualifying language, hyperlinked
disclosures, and details surrounding the IRS’s tax forms and schedules covered by each
TurboTax SKU from Tax Year 2016 to Tax Year 2022. (RX1205 (Intuit); RX1206-A (Intuit);
RX1527 (Intuit); RX1528 (Intuit); RX1529 (Intuit); RX1530 (Intuit); RX1531 (Intuit)).

398. The extensive detail on this page ensures that reasonable consumers who view
and then click on TurboTax display and search advertisements are unlikely to be misled by those
ads. And since this page also shows up prominently in organic search results related to free
TurboTax and similar phrases (Rubin (Intuit) Tr. 1551-1552, 1564-1565; Ryan (Intuit) Tr. 696-

698; RX1440 (Intuit) at 1), it guards against any deception more broadly.
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C. TurboTax “See if you qualify” Webpage

399. The TurboTax website also includes a page dedicated to providing details
concerning the qualifications for TurboTax’s free SKUs (the “See if you qualify” webpage),
available at https://turbotax.intuit.com/best-tax-software/why-its-free. (RX6 (Intuit); RX1501
(Intuit); GX439 (Ryan (Intuit) Decl.) 439).

400. This “See if you qualify” page states, “Simple tax return? You could file for
free[.] A simple return is one that’s filed using the IRS Form 1040 only, without attaching any
schedules.” (RX6 (Intuit); RX1501 (Intuit)).

401. The page further states, “If you have a simple tax return, you could be eligible to
file for $0[.] Simple tax returns are those filed using IRS Form 1040 only, with no added
complexity. Only certain tax situations qualify.” (RX6 (Intuit); RX1501 (Intuit)).

402. The page then goes on to detail the tax situations that are and are not covered by
free TurboTax SKUs, and answers frequently asked questions, like “How does TurboTax make

money?” (RX6 (Intuit); RX1501 (Intuit)).

113


https://turbotax.intuit.com/best-tax-software/why-its-free

PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 120 of 447 * PUBLIC *

403. RXI1501, shown in part below, is a screenshot of a portion of the “See if you

qualify” webpage from Tax Year 2022. (RX1501 (Intuit)).

If you have a simple tax return, you could be
eligible to file for $0

Simple tax returns are those filed using IRS Form 1040 only, with no added complexity.
Only certain tax situations qualify.

~© =¥\
Situations covered Situations not covered

= W-2income * ltemized deductions

» Limited interest and dividend income reported on a 1099-INT or
1099-DIV

Unemployment income reported on a 1099-G

Business or 1099-NEC income

+ IRS standard deduction o Stock sales

» Earned Income Tax Credit (EIC)

Rental property income

Child tax credit - ;
RSO « Credits, deductions and income reported on other forms or

» Student loan interest deduction schedules (for example; income related to crypto transactions)

See all products

Frequently asked questions

How does TurboTax make money? A

We want our customers to love our products and services. Because we have customers who pay for our
premium products and services, we can offer simple tax filing. We offer additional paid benefits that go
beyond filing your simple taxes for free, but they're optional.

When financial situations aren't simple anymore (like owning a home, having a child, or managing
investments), we hope our customers will choose to pay to prepare and file their returns with TurboTax.

404. Intuit publishes the “See if you qualify” webpage to provide consumers with
details concerning the qualifications for free TurboTax SKUs. (Rubin (Intuit) Tr. 1588-1589).
405. Intuit uses SEO strategies to ensure that webpages that discuss the qualifications

for free TurboTax SKUs, like the “See if you qualify” webpage, appear prominently in online
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search results for free tax-preparation products. (Rubin (Intuit) Tr. 1548-1549, 1551, 1588-
1591); supra 94182, 185, 199-202).

406. The extensive detail on the “See if you qualify” webpage ensures that reasonable
consumers who are searching for information about free TurboTax SKUs or who visit the
webpage are unlikely to be misled by any challenged advertisements.

407. Intuit’s decision to create and publish the “See if you qualify” webpage, and its
efforts to ensure that consumers can easily access that webpage, is inconsistent with an intent to
deceive consumers into believing that all TurboTax is free or that TurboTax is free for a
consumer when that is not the case.

D. TurboTax Products & Pricing Page

408. When consumers click a button on the TurboTax website to start preparing their
taxes, such as the “File for $0” button on the TurboTax Free Edition landing page, they are taken
to the TurboTax Products & Pricing page. (Rubin (Intuit) Tr. 1570-1571; RX53 (Intuit) at 36;
RX439-A (Intuit)).

409. This page is thus shown to all consumers before they start preparing their taxes
with a TurboTax SKU. (Johnson (Intuit) Tr. 567; Rubin (Intuit) Tr. 1570-1571; RX52 (Intuit) at
36; RX578 (Intuit) at 71).

410. Nearly_ view the Products & Pricing page before even

creating a username and password. (RX52 (Intuit) at 36).
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411.

Pricing page. (RX1532 (Intuit)).

RX1532, shown in part below, is a screenshot of the Tax Year 2022 Products &

Da it yourself

Free Edition Deluxe
Siriple Tax faburne andy Maximipe ta deductions snd erecits
Saa if you qualdy
$0 Fad. 50 State. 50 to File.® +52539°
Slate adutinral

Start for free

Fary only whon you e

File for S0

(LTS R T TS E]
Star ratings s trom J022

15143903 remana)
Star ritings ane from 2037

Mom Deails

Real experts help
or do it for you

America’s #1 brand of tax software

Premier

|imemptrmmabs and meital progety Paan

Self-Employed

o B bl e indame o axpene s

895469

Stabe sdditignal

0589

State sdditonsl

Start for free
Pay onky when you file

Start for free
Py oy when g

TAT [ 1, £ ]
Siar TatNGS Are Woe 2032

SIATTRNNGS ane e 2032

More Datads More Datails «

File for $0 with
Free Edition

You'll pay absolutely nathing to file your federal

and state taxes if you have a simple tax retum

50 So teen

\/ Froo iling of your simple fodaral and stale tox retums

iy, Sera il o cualify

‘/ Coners W.2 incomi, Earned Wncoms Tax Creda (EIC) and
chilld tax credis

‘/ Hobby, parsonal property rental or parsonal item safes
income reparted on Form 1099-K. Some restnctions

only. Start by sasily impoeting your W-2, answer Eed State Ta Fils
simpe non-taxy questions about your lile, and Tt bl Pt G o Jumpstan your retuen with last year's TurboTa info ¢
we'll get you your maxmum rofend Not all taxpyers qualify, import a PDF of your retum from another tax soffware

‘./ G nce incase of an audit, backed by our Audit
Support Guarsmon

_\/ Got anawers 24/7 fram sur anline community of TurbaTax
specialists and customens

Includad in Free Edition Everything in Free Edition, plus

Evarything in Deluxa, plus Evarything in Promier, plus

«F Easy prap, print, and &fils

o Jumpstant youf tases. snap @ photo
of your W

+# Hoibby, personal proparty rental or
ol A salas income
1 on Form 1 099K,

Some restricticns apgly

Loam more

" Searches I504 tax deductic
credits

" Masimizes monguge and proparty
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Learn mors
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crypto, and other investments
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116

o Gudonoo for freatancars,
indegpsendent contractors, and wmall
business owners

o Uncovers industry-specific
daductions for more tax breaks

o Upload your TOPR-NEC ar 1099-K
with ammap from your smariphane

o Bt FEsessmant for addigd
confidenca

Leam more




PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 123 of 447 * PUBLIC *

412. The Products & Pricing webpage from prior years included substantially similar
content as the Tax Year 2022 webpage. (RX439-A (Intuit); RX13 (Intuit); RX381 (Intuit);
RX122 (Intuit); RX8 (Intuit); RX138 (Intuit); RX210-A (Intuit); RX1532 (Intuit); Rubin (Intuit)
Tr. 1571; RX1018 (Golder Expert Report) 4194).

413. The Products & Pricing Page lists each TurboTax SKU, its price, and the relevant
tax situations the SKU handles, so that before consumers begin their taxes, they are aware that all
TurboTax products are not free, that there is a Free Edition for simple tax returns. (RX439-A
(Intuit); RX13 (Intuit); RX381 (Intuit); RX122 (Intuit); RX8 (Intuit); RX138 (Intuit); RX210-A
(Intuit); RX1532 (Intuit); Rubin (Intuit) Tr. 1571; RX1018 (Golder Expert Report) §194). The
Products & Pricing page was designed “to make sure that [consumers] are aware of the
qualifications and to make sure we get people in the right products, get consumers in the right
products.” (Johnson (Intuit) Tr. 598).

414. The Products and Pricing page includes qualifying language for TurboTax Free
Edition in multiple places, including hyperlinked statements that it is for “simple tax returns
only,” “You’ll pay absolutely nothing to file your federal and state taxes if you have as simple
tax return only,” and “Free filing of your simple federal and state tax returns only,” as well as a
concise list of the tax situations covered. (Johnson (Intuit) Tr. 596-598; RX439-A (Intuit); RX13
(Intuit); RX381 (Intuit); RX122 (Intuit); RX8 (Intuit); RX138 (Intuit); RX210 (Intuit); RX1532
(Intuit)).

415. The Products & Pricing page also includes multiple hyperlinked disclosures
concerning TurboTax Free Edition’s qualifications that, when clicked, bring up a pop-up screen

with details on Free Edition’s qualifications. (Johnson (Intuit) Tr. 596-598; Shiller (FTC) Tr.
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219-222; RX439-A (Intuit); RX13 (Intuit); RX381 (Intuit); RX122 (Intuit); RX8 (Intuit); RX138
(Intuit); RX210 (Intuit); RX1532 (Intuit)).

416. For example, as shown above, the current—Tax Year 2022—Products & Pricing
page discloses qualifications for TurboTax Free Edition in at least four prominent locations and
asks consumers to “see if you qualify” with contrasted, hyperlinked text. (RX1532 (Intuit) at 1-
3). Consumers who click the hyperlinked text are shown a pop-up that states “What qualifies as
a simple tax return?” and lists the situations covered (and not covered) by TurboTax Free
Edition. (RX1498 (Intuit); RX1499 (Intuit); Johnson (Intuit) Tr. 596-597; Shiller (FTC) Tr. 219-
222; supra Y9379-383, 415-416).

417. A reasonable consumer who sees the Products & Pricing page would not be likely
to believe that all TurboTax products are free or that TurboTax would necessarily be free for

them.
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418. RX138, shown in part below, is a screenshot of the Tax Year 2020 Products &

Pricing page. (RX138 (Intuit)).
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E. TurboTax SKU Selector

419. Intuit’s Products & Pricing page includes a tool (the “SKU Selector’) that enables

customers to receive a recommendation for the product most likely to meet their needs. (Johnson

(Intuit) Tr. 565-567, 572, 596; Rubin (Intuit) Tr. 1575, 1579-1582; RX1018 (Golder Expert

119



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 126 of 447 *

Report) 9201; RX13 (Intuit); RX381 (Intuit); RX122 (Intuit); RX8 (Intuit); RX138 (Intuit);
RX210 (Intuit); RX1532 (Intuit)).

420. The tool on the Products & Pricing page has looked largely the same since Tax
Year 2016. (GX150 (Goode (Intuit) IHT) at 104-105; RX13 (Intuit); RX381 (Intuit); RX8
(Intuit); RX1532 (Intuit)).

421. RXI1532, shown in part below, is a screenshot of the SKU Selector tiles on the

Products & Pricing page from Tax Year 2022. (RX1532 (Intuit)).

Let’s find the right tax solution for you

Select all that apply for a recommendation:

o) = = ) &8

I want to maximize | want a tax expert to do | have a job I have children or

& | paid rent own a home
deductions and credits my taxes for me (received W-2) P dependents

What does this mean?

& i3 S (| ) &

I want a tax expert to | have unemployment I sold stock, crypto, or own I'm self-employed/an I'm a freelancer/gig-

| donated to charit, o1 T a
review my return ¥ income rental property independent contractor worker

Am | self-employed?

422. Consumers can use the SKU Selector without creating a TurboTax account or
entering any personal information. (Johnson (Intuit) Tr. 596, 599-600; Rubin (Intuit) Tr. 1571;
RX52 (Intuit) at 36).

423. Intuit has spent substantial time and resources on its SKU selection experience,
with theaim o
(RX334 (Intuit) at -8486; Johnson (Intuit) Tr. 570; RX1027 (Deal Expert Report) §69; RX291

(Intuit); RX723 (Intuit); RX805 (Intuit)).
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424. The SKU Selector invites consumers to “find the right tax solution for you.”
(RX13 (Intuit); RX381 (Intuit); RX122 (Intuit); RX8 (Intuit); RX138 (Intuit); RX210 (Intuit);
RX1532 (Intuit)). Customers can do so by clicking on one or more of twelve tiles representing
different life situations that consumers could select to receive a recommendation for a TurboTax
SKU. (Johnson (Intuit) Tr. 565-566, 599; Rubin (Intuit) Tr. 1575-1577, 1579-1581, 1613;
RX210 (Intuit); Shiller (FTC) Tr. 215). The tiles describe life situations rather than tax forms in
order to make it easier to communicate to consumers what circumstances affect their tax
situation. (Johnson (Intuit) Tr. 599; Rubin (Intuit) Tr. 1575-1577, 1579-1581, 1613).

425. The SKU Selector instructs consumers to “[s]elect all that apply for a
recommendation.” (RX1532 (Intuit); RX9 (Intuit); Johnson (Intuit) Tr. 565-566, 599, 662-664,
672; Rubin (Intuit) Tr. 1575-1577, 1579-1581, 1613; Shiller (FTC) Tr. 215). As a consumer
clicks on tiles, the SKU Selector presents different TurboTax product recommendations, which
appear below the SKU Selector on the Products & Pricing page. (Johnson (Intuit) Tr. 565-566,
599, 662-664, 672; Rubin (Intuit) Tr. 1575-1577, 1579-1581, 1613; RX13 (Intuit); RX381
(Intuit); RX122 (Intuit); RX8 (Intuit); RX138 (Intuit); RX210 (Intuit); RX1532 (Intuit)).

426. The SKU Selector contains four different tiles or tax situations that would result
in a recommendation for TurboTax Free Edition. (Johnson (Intuit) Tr. 565-566, 599, 662-664,
672; Rubin (Intuit) Tr. 1575-1577, 1579-1581, 1613; Shiller (FTC) Tr. 216-217). For example,
if taxpayers indicate that they rent their home, have a job with W-2 income, and have children or
dependents, the tool recommends TurboTax Free Edition. (Johnson (Intuit) Tr. 565-566, 599,
662-664, 672; Rubin (Intuit) Tr. 1575-1577, 1579-1581, 1613; RX13 (Intuit); RX381 (Intuit);
RX122 (Intuit); RX8 (Intuit); RX138 (Intuit); RX210 (Intuit); RX1532 (Intuit); RX1536; Rubin

(Intuit) Tr. 1575-1577, 1614).
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427.  When the SKU Selector provides a product recommendation for TurboTax Free
Edition, it clearly discloses that TurboTax Free Edition is “For simple tax returns only.” (RX13
(Intuit); RX381 (Intuit); RX122 (Intuit); RX8 (Intuit); RX138 (Intuit); RX210 (Intuit); RX1532
(Intuit)).

428. When consumers select a tax situation not covered by TurboTax Free Edition, the
SKU Selector removes the highlight from the TurboTax Free Edition product, indicating that the
consumer likely does not qualify to use it. (Shiller (FTC) Tr. 215-216). Instead, the SKU
Selector recommends a paid TurboTax SKU. (Shiller (FTC) Tr. 215-218). For example, if
taxpayers select that they “own a home,” the tool suggests TurboTax Deluxe. (RX11 (Intuit)).
And if taxpayers select that they “sold stock, crypto, or own rental property,” the tool
recommends TurboTax Premier. (RX12 (Intuit)).

429. Roughly 60% of new TurboTax customers use the SKU Selector tiles, and
approximately- of returning TurboTax customers do so. (Rubin (Intuit) Tr. 1581; RXS53
(Intuit) at 73, 75; see also RX52 (Intuit) at 36).

430. Forty to fifty percent of consumers who use the SKU Selector receive a
recommendation to start in TurboTax Free Edition. (Rubin (Intuit) Tr. 1581-1582). This is
roughly the same percentage of consumers who complete their taxes in Free Edition. (Rubin
(Intuit) Tr. 1581-1582).

431. Consumers are free to ignore the recommendation provided by the SKU Selector
and start in any TurboTax SKU they want, including TurboTax Free Edition. (Rubin (Intuit) Tr.
1641; Shiller (FTC) Tr. 215-216).

432. Third-party websites and reviewers often recommend that consumers start their

tax returns using TurboTax Free Edition, regardless of their tax situation. (RX505 (Intuit) at 3;
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Golder (Intuit) Tr. 1086-1087). For example, a New York Times Wirecutter article entitled “The
Best Online Tax Filing Software,” published on February 15, 2022, and updated on April 18,
2022 and February 7, 2023, made that recommendation. (RX505 (Intuit) at 3; RX80 (Intuit) at 2;
RX1497 (Intuit) at 2; Rubin (Intuit) Tr. 1560). Such third-party reviews are widely read and
important to consumers’ tax-preparation product purchasing decisions. (Golder (Intuit) Tr.
1087).

433. The Wirecutter articles noted that “TurboTax requires us to state that its Free
Edition is ‘for simple tax returns only’ and that ‘not all taxpayers qualify.”” (RX505 (Intuit) at 3;
RX80 (Intuit) at 2; RX1497 (Intuit) at 2). Nonetheless, the article stated that Wirecutter
“think[s] most people should start with Free Edition.” (RX505 (Intuit) at 3; RX80 (Intuit) at 2;
RX1497 (Intuit) at 2). It explained that “[e]ven if you might have some deductible expenses,
such as mortgage interest or charitable donations, it’s better to start here and upgrade to Deluxe
only if you’re required to.” (RX505 (Intuit) at 3; RX80 (Intuit) at 2; RX1497 (Intuit) at 2).

434. In Tax Year 2021, 3.7 million consumers started filing their taxes in TurboTax
Free Edition without using the SKU Selector. (Rubin (Intuit) Tr. 1582). Of those, 2.8 million—
approximately 75%—completed their taxes for free using TurboTax Free Edition. (Rubin
(Intuit) Tr. 1582).

435. The SKU Selector tool further illustrates that reasonable consumers were unlikely
to be deceived according to Complaint Counsel’s theory. The tool provided in extremely simple
language an easy way for consumers to assess the likelihood that they would be able to use a free
TurboTax product. While the tool did not predict with perfect accuracy the right SKU for the

consumer, the choices that Intuit made were in the best interests of the consumer.
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F. TurboTax Blog Posts And Other TurboTax Website Content

436. The TurboTax website includes multiple TurboTax Blog posts and FAQs
describing Free Edition’s qualifications. (Rubin (Intuit) Tr. 1589-1590).

437. For example, in a 2022 FAQ on the TurboTax website entitled, “Is TurboTax Free
Edition right for me?,” Intuit explained that “Free Edition is an online-only product that supports
simple tax returns that can be filed on Form 1040 without any attached schedules,” and goes on
to explain the situations TurboTax Free Edition covers. (RX63 (Intuit) at 1; Rubin (Intuit) Tr.
1589-1590).

438. Intuit publishes blog posts about free TurboTax SKUs on the TurboTax website to
make information about the qualifications for those free SKUs readily available to consumers.
(Rubin (Intuit) Tr. 1588-1589). As Mr. Rubin explained, Intuit publishes blog posts “discussing
... the qualifications” for free TurboTax SKUs so that they are “found and read by people.”
(Rubin (Intuit) Tr. 1589).

439. Intuit also uses SEO strategies to ensure that blog posts detailing the
qualifications for free TurboTax SKUs appear prominently in online search results for free tax-
preparation products. (Rubin (Intuit) Tr. 1548-1549, 1551, 1589, 1591; supra 99182, 185, 199-
202).

440. The detail provided about the qualifications for free TurboTax SKUs in blog posts
and FAQs on the TurboTax website makes it unlikely that reasonable consumers searching for
that information or visiting the TurboTax website would be misled by any challenged
advertisements.

441. Intuit’s decision to publish blog posts detailing the qualification of free TurboTax

SKUs webpage, and its efforts to ensure that those blog posts appear prominently in search
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results, indicate that Intuit did not intend to deceive consumers into believing that all TurboTax
is free or that TurboTax is free for a consumer when that is not the case.

G. TurboTax Promptly Notifies Consumers If They Need To Upgrade

442.  Once customers select a TurboTax SKU, they begin preparing their returns by
entering their personal or tax information. (Johnson (Intuit) Tr. 672). TurboTax then guides
them through the entry of their information with a series of questions about their tax situation,
such as sources of income, deductions, and tax credits. (Johnson (Intuit) Tr. 680-683).

443. Most commonly, a taxpayer’s sources of income determine the right SKU for
them. The TurboTax interview process begins with income (Rubin (Intuit) Tr. 1541), so
consumers are likely to find out whether they do not qualify to use TurboTax Free Edition at the
outset of the process.

444,  If customers provide information indicating that the TurboTax SKU they selected
does not support their individual tax situation, TurboTax immediately notifies them of that fact
through a large screen, which offers them the opportunity to upgrade to the least expensive
TurboTax SKU that covers their tax situation to complete their taxes. (Rubin (Intuit) Tr. 1505-
1506, 1583-1584; Johnson (Intuit) Tr. 675-676; RX1018 (Golder Expert Report) 9199, 216 &
fig. 41; RX318 (Intuit); GX152 (Johnson (Intuit) Dep.) at 132; GX155 (Rubin (Intuit) [HT) at
40).

445. The screens are designed to ensure that customers understand why they need to
upgrade to complete their taxes, as well as the price of the options available. (RX294 (Intuit) at -
9054).

446. Any misimpression a consumer may have about filing for free “certainly gets

cured” by a TurboTax upgrade screen. (Novemsky (FTC) Tr. 1777-1778).
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447. In Tax Year 2021, only 14% of TurboTax customers began their tax returns in a
SKU for which they did not qualify and thus saw such an upgrade screen, and the percentage has
been less than 20% historically. (Rubin (Intuit) Tr. 1552-1553; RX37 (Intuit) at 4; RX47 (Intuit)
at 9; RXS51 (Intuit) at 13; RX59 (Intuit) at 3; RX820 (Intuit); GX416 (Intuit) at 31; RX1018
(Golder Expert Report) 49206-208).

448. Complaint Counsel argue that consumers who start their tax returns in TurboTax
Free Edition but do not qualify to use that SKU find out that they need to switch to a paid
TurboTax SKU only “after investing time and effort gathering and inputting into TurboTax their
sensitive personal and financial information,” and therefore feel “locked-in” to TurboTax SKUs
through a bait and switch. (Complaint Counsel’s Pretrial Brief at 5, 11, 31, 50-51 (Feb. 17,
2023)). But the Court heard no evidence at trial to support that contention and it is untrue.

449.  Consumers do not spend significant time and effort preparing their taxes with
TurboTax generally, let alone before being informed of any need to switch SKUs. The average
TurboTax Free Edition customer currently completes his or her taxes in just 28 minutes. (Rubin
(Intuit) Tr. 1541). And customers who are told they need to switch are typically told shortly
after starting their returns. (Rubin (Intuit) Tr. 1541; Johnson (Intuit) Tr. 681; infra §450; see also
GX138 (Adamson (FTC) Dep.) at 58).

450. Most customers who do not qualify for TurboTax Free Edition are told that within
30 minutes or less of starting their return. (Rubin (Intuit) Tr. 1541; Deal (Intuit) Tr. 1334-1340;
RX1027 (Deal Expert Report) 105 & fig. 12; RX819 (Intuit); RX821 (Intuit), RX823 (Intuit)).
The data, moreover, capture only the length of time the TurboTax website was up on the

customer’s browser (i.e., elapsed time), so the data overstate the average time consumers were
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actively preparing their tax return. (Deal (Intuit) Tr. 1336-1338; RX1027 (Deal Expert Report)
1982, 106).

451. And as noted, when a switch is required, consumers can always leave TurboTax
entirely—and sometimes do. (Rubin (Intuit) Tr. 1585-1588; Deal (Intuit) Tr. 1331-1332; RX52
(Intuit) at 4; RX1018 (Golder Expert Report) §59; GX150 (Goode (Intuit) [HT) at 110, 241-242;
GX152 (Johnson (Intuit) IHT) at 129-130, 137-138). Consumers testified that they are aware
they can switch to a competitor after starting their returns with TurboTax. (RX369 (Goldstein
(Consumer) Dep.) at 71).

452. That consumers sometimes choose to abandon their returns after being prompted
to switch demonstrates that they do not feel locked in to using TurboTax and illustrates that, to
the extent Complaint Counsel are relying on a bait-and-switch theory, they have failed to prove
their case. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 46-59; RX1016-A (Kirk Fair Expert
Report) 9916, 22, 35; GX150 (Goode (Intuit) IHT) at 110).

VIII. TURBOTAX’S COMPETITORS ADVERTISED THEIR FREE PRODUCTS AS BEING
AVAILABLE FOR TAXPAYERS WITH SIMPLE TAX RETURNS

453.  Asnoted, TurboTax’s major competitors in the online tax-preparation industry all
offer and advertise free federal tax filing products with eligibility qualifications based on
customers’ tax complexity. (Ryan (Intuit) Tr. 707-708; supra J141, 143-144).

454.  Intuit’s competitors advertise their free tax-preparation products as being
available for consumers with simple returns. (Ryan (Intuit) Tr. 729-730 (TaxAct), 744-745
(TaxSlayer), 759-760 (H&R Block); Golder (Intuit) Tr. 1088-1092, 1121-1122; RX1018 (Golder
Expert Report) 49108-111). Competitors’ ads expressly use the phrases like “simple returns,”

“simple tax return,” or “simple tax situations” to disclose the qualifications for their free

127



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 134 of 447 * PUBLIC *

products. (RX616 (Intuit); RX632 (Intuit); RX1040 (Intuit); RX1192 (Intuit); RX1338 (Intuit);
RX1339 (Intuit); RX1340 (Intuit); RX1341 (Intuit); GX789 (FTC); GX790 (FTC); GX791
(FTC); GX814 (FTC); GX832 (FTC); GX839 (FTC)). Many competitor video advertisements
include only written qualifications, without any verbal qualifying language. (RX1338 (Intuit);
RX1339 (Intuit); RX1340 (Intuit); GX787 (FTC); GX789 (FTC); GX790 (FTC); GX808 (FTC);
GX814 (FTC); GX832 (FTC); GX839 (FTC)).

455.  Competitors’ ads for free tax-preparation products sometimes identify the name of
the specific tax-preparation product or offer being advertised, such as TaxSlayer Simply Free or
H&R Block Free Online. (RX632 (Intuit); RX1040 (Intuit); RX1338 (Intuit); RX1340 (Intuit);
GX787 (FTC); GX788 (FTC); GX808 (FTC); GX814 (FTC); GX832 (FTC); GX839 (FTC);
Golder (Intuit) Tr. 1088-1090).

456.  The qualifications in competitor TV ads for free tax-preparation products always
appear at the bottom of the screen, and often near the end of the ad on a title card. (RX1018
(Golder Expert Report) 131; RX632 (Intuit); RX1040 (Intuit); RX1338 (Intuit); RX1340
(Intuit); RX1341 (Intuit); GX789 (FTC); GX790 (FTC); GX791 (FTC); GX814 (FTC); GX832

(FTC); GX839 (FTC); Ryan (Intuit) Tr. 729-730 (TaxAct), 744-745 (TaxSlayer)).
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457. For example, a screenshot of the title card from a TaxSlayer TV ad for its “Simply

Free” product is provided below. (RX1338 (Intuit)).

® TaxSlayer

Simply Free

File Fearlessly

File for free at TaxSlayer.com

Simply Free (includes federal and one state return for $0) is not available for all tax situations. Eligibility is limited to
qualifying simple tax situations and is determined at the time of e-file. See site for full details

458.  Intuit’s competitors also market their free tax-preparation products on their
websites as being available for “simple” returns or tax situations. (Golder (Intuit) Tr. 1088-1090;
RX97-A (Intuit); RX422 (Intuit); RX428 (Intuit); RX1018 (Golder Expert Report) §112).

459.  Competitor ads for free tax-preparation products demonstrate that advertising
referring to “simple returns” is standard in the tax-preparation industry, that consumers are thus
familiar with advertisements for tax-preparation products that have qualifications, and that the
ads communicate those qualifications using “simple returns” language. (Golder (Intuit) Tr.
1088-1092, 1121-1122; RX1018 (Golder Expert Report) 4108).

460.  Given their familiarity with advertising for free tax-preparation products,
including the use of “simple returns” and the placement of disclosures, reasonable consumers

were not likely to be misled by the challenged ads into believing that all TurboTax products are
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free or that TurboTax would be free for them when it was not. (Golder (Intuit) Tr. 1090-1091,
1095-1096, 1121-1122; RX1018 (Golder Expert Report) §113).

IX. COMPLAINT COUNSEL FAILED TO PROVE THAT TURBOTAX’S FREE ADVERTISING
WAS DECEPTIVE

461. Complaint Counsel failed to offer reliable evidence that ads for free TurboTax
SKUs deceived a significant minority of reasonable consumers into believing that all TurboTax
SKUs are free or that a free TurboTax SKU was free for them when it was not.

462. The evidence—including Intuit’s testing of TurboTax ads, consumer surveys,
customer feedback, and lack of consumer complaints—instead shows that reasonable consumers
were not deceived. (Infra 19623-760).

463. Complaint Counsel allege that the claims conveyed by TurboTax ads are “likely
to mislead” reasonable consumers because they “[were] not true for two-thirds of American
taxpayers.” (Evans (FTC) Tr. 23-24). When the Court asked whether Complaint Counsel meant
two-thirds “of those who attempt to go to the website and use TurboTax” or of “all tax filers,
which is a heck of a lot bigger sample and makes your number pretty much meaningless,”
Complaint Counsel confirmed that they meant two-thirds of “all American taxpayers.” (Evans
(FTC) Tr. 24).

464. But “all U.S. taxpayers” is not the “appropriate denominator” to “assess who
qualifies” for TurboTax’s free offerings because that is “not the target market in this case.”
(Golder (Intuit) Tr. 1169). “Many consumers,” such as those who file “through paid preparers”
like “CPAs,” are “not ... in the market for an online tax preparation product.” (Golder (Intuit)
Tr. 1169). And “of those who use software DIY solutions” (i.e., those who file their taxes

online), “a majority” have a “simple return” and thus are eligible to file using free TurboTax

130



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 137 of 447 * PUBLIC *

SKUs. (Johnson (Intuit) Tr. 593). Of the remaining minority, some are “very complex filers”
(Johnson (Intuit) Tr. 623) who could not reasonably believe they could use a product for “simple
tax returns only.”

465. The fact that most consumers in the relevant market—the market for online-tax
preparation software—are eligible to use a free TurboTax SKU refutes the foundational premise
of Complaint Counsel’s deception theory that the ads are misleading because two-thirds of
consumers do not qualify to file for free.

466. Considering that most consumers in the online tax-preparation market are in fact
eligible to file for free using TurboTax’s free SKUSs, and that others in the market have “very
complex returns” and would not reasonably believe they can file for free using free TurboTax
SKUs, Complaint Counsel have not established that the challenged ads were likely to mislead a
significant minority of reasonable consumers.

467. Complaint Counsel have also pressed the theory that the challenged ads are
“deceptive door-openers.” (Evans (FTC) Tr. 31). That is, they argue the challenged ads were
deceptive simply by virtue of driving consumers to the TurboTax website. As the Court
observed at trial, the upshot of this theory is that “it doesn’t matter what a consumer sees at the
website,” because all that matters is that the ads “induced [consumers] to the website.”
(Chappell (ALJ) Tr. 32). Complaint Counsel have not established that the theory applies here.

468. Common sense suggests that merely opening the door to the TurboTax website is
not enough to establish actionable deception, especially since the qualifications for TurboTax’s
free SKUs were always accessible on the TurboTax homepage and Free Edition landing page.
Spending five seconds on the TurboTax website does not support a finding of actionable

deception.
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469. The deceptive door-opener theory also does not apply because the challenged ads
either expressly mention the TurboTax website or link directly to the TurboTax website. (Supra
215, 218, 222, 241, 244, 253-254, 262, 266, 270, 275, 278, 284-285, 290, 294, 299, 306, 323).
And consumers could easily and quickly reach the website and find the qualifications for

29 ¢

TurboTax’s free SKUs “through search results,” “TurboTax Blog content,” “press releases,” or
“articles written by the media.” (Rubin (Intuit) Tr. 1564-1565); supra 49253-254, 269-270, 284-
285; infra 19520, 522, 524). The detailed information on the website, moreover, is accessible
before consumers “have to input their name or any other personal information.” (Rubin (Intuit)
Tr. 1566-1567). Accordingly, that information on the TurboTax website must be considered
when assessing whether the challenged ads are deceptive, and it demonstrates that reasonable
consumers were not misled into believing that they could file for free using TurboTax when that

was not the case.

A. Reasonable Consumers In The Tax-Preparation Industry Are Not Misled By
Free TurboTax Advertising

470. Complaint Counsel contend that reasonable consumers seeing the challenged ads
would be misled into believing that all of TurboTax is free or that TurboTax is free for them
even if it is not. (Evans (FTC) Tr. 19-20; Complaint Counsel’s Pretrial Brief at 35, 44-45 (Feb.
17,2023)). But Complaint Counsel have not offered competent evidence to support that
contention, including offering any evidence about reasonable consumers in this industry.

471.  Unlike Complaint Counsel, Intuit has offered substantial evidence about
reasonable consumers in the tax-preparation industry and their familiarity with and
understanding of free offers and free advertising, including testimony from Intuit executives and

experts. (Golder (Intuit) Tr. 1063-1064, 1088-1096, 1121-1122; RX1018 (Golder Expert
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Report) 44108-113, 164-167; Ryan (Intuit) Tr. 730, 744, 750, 759). That evidence establishes
that reasonable consumers in the tax-preparation industry: (1) understand that free tax-
preparation offers by Intuit and its competitors are qualified; (2) are skeptical of offers for free
tax-preparation products; (3) perform extensive research about tax-preparation products before
deciding which to use; and (4) know to look for and where to find qualifications for free tax-

preparations in ads.

1. Reasonable Consumers Understand Free Offers Are Qualified

472. Reasonable consumers do not view ads for free TurboTax SKUs in a vacuum.
Instead, they understand these ads based on prior experiences, including their past experiences
with free offerings generally, their exposure to free tax-preparation products in particular, and
their personalized purchasing process, and the research they conduct before selecting a tax-
preparation product. (Golder (Intuit) Tr. 1063-1065; RX1018 (Golder Expert Report) q163).

473. Reasonable consumers are familiar with free offers across a wide range of product
categories, and understand that they are generally qualified, or not available to all consumers in
all circumstances. (Golder (Intuit) Tr. 1064, 1091-1092; RX1018 (Golder Expert Report) q9q164-
167). In addition, reasonable consumers are familiar with how those offers are advertised.
(Golder (Intuit) Tr. 1105-1108). Those offers are almost always qualified in some way, meaning
that the free product is not available for all consumers in all circumstances. (Golder (Intuit) Tr.
1091-1092; RX1018 (Golder Expert Report) 164-166).

474. For example, reasonable consumers commonly encounter “Buy One Get One
Free” (“BOGO”) offers, which allow customers to receive a product for free after purchasing
another product, usually of greater or equivalent value. (Golder (Intuit) Tr. 1094-1095; RX1018

(Golder Expert Report) §165; RX484 (Intuit), RX423 (Intuit)). And even without qualifying
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language or written disclosures present, reasonable consumers understand based on their
experiences that such BOGO offers are typically limited to receiving a free product of lesser or
equal value relative to the product purchased. (Golder (Intuit) Tr. 1094-1095). They understand,
for instance, that when Domino’s Pizza advertises a BOGO offer, they cannot buy a six-inch
personal pizza with no toppings and expect to get an 18-inch large pizza with all of the toppings
for free. (Golder (Intuit) Tr. 1094-1095).

475.  Further, reasonable consumers commonly encounter “Free with Purchase” offers,
which provide customers with a free sample or gift with a purchase. (RX1018 (Golder Expert
Report) 165; RX479 (Intuit)). Marketers spend more than $2 billion every year promoting such
offers. (RX1245 (Intuit) at 2; RX1018 (Golder Expert Report) §165). But again, reasonable
consumers understand from experience that the free offer has a qualification—in this case that a
purchase is required. (RX1018 (Golder Expert Report) 94166-167; RX479 (Intuit)).

476. In short, the “public understands” that free offers are usually coupled with the
requirement to purchase paid products—i.e., that they must pay “a regular price for the
merchandise or service which must be purchased by consumers in order to avail themselves of
that which is represented to be ‘Free.”” (16 C.F.R. §251.1(b)(1)).

477. Reasonable consumers are also familiar with free offers or discount pricing that is
available only to certain consumers. (Golder (Intuit) Tr. 1092-1093; RX1018 (Golder Expert
Report) §165). Holiday Inn, for example, advertises that “Kids Stay and Eat Free.” (Golder
(Intuit) Tr. 1092; RX1049 (Intuit) at -8241-8244). Reasonable consumers understand based on
their experiences, and even without the presence of written disclosures, that there are limitations

on that free offer (such as the fact that the kids have to be staying at the Holiday Inn in order to
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eat for free, have to be staying with a paying adult, and have to eat at the Holiday Inn’s own
restaurant). (Golder (Intuit) Tr. 1092-1094).

478. Reasonable consumers also frequently encounter “free tiers of service” offers,
which give customers free access to products or content with limitations to which paying
customers are not subject. (RX1018 (Golder Expert Report) §165; RX410 (Intuit); RX502
(Intuit)).

479.  YouTube and Spotify, for example, each offer free versions of their products that
require consumers to view ads in order to use the product, alongside premium versions of their
products that are ad-free and include additional features, which are only available by paying a
fee. (RX410 (Intuit), RX802 (Intuit)). And companies such as Adobe often offer a free, basic
version of their software alongside a paid version that offers a full suite of features. (RX1240
(Intuit)). Google similarly offers a basic free version of its mail service alongside a paid version
that includes more features. (RX1505 (Intuit)).

480. Because reasonable consumers often come across tiered product offerings with
qualified free offers accompanied by more comprehensive paid options, they are familiar with
such offers and understand their nature. (Golder (Intuit) Tr. 1091-1092, 1094; RX410 (Intuit),
RX802 (Intuit), RX1505 (Intuit)). Even when free ads do not include qualifying language or
limitations, reasonable consumers know from experience to expect such limitations. (RX1018
(Golder Expert Report) 9165-166).

481. In the online tax-preparation industry, consumers are frequently exposed to
product lineups mirroring TurboTax’s that include free offerings that are available only to

taxpayers with simple tax returns, as well as paid products that cover additional tax situations or
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offer additional features. (Golder (Intuit) Tr. 1091, 1095-1096; RX1018 (Golder Expert Report)
99108, 113).

482. Free offers for consumers with simple tax returns are ubiquitous in the online tax-
preparation industry. (Ryan (Intuit) Tr. 729-730, 744-745, 750, 759-760; see also RX1018
(Golder Expert Report) 108). Indeed, every major player in the industry employs a business
model similar to TurboTax’s model, offering their tax-preparation software for free to taxpayers
with simple returns, alongside paid products capable of handling more complex returns. (Ryan
(Intuit) Tr. 729-730 (TaxAct), 744-745 (TaxSlayer), 759-760 (H&R Block); Golder (Intuit) Tr.
1088-1092, 1121-1122; RX1018 (Golder Expert Report) 108-113; RX82 (Intuit); RX83
(Intuit); RX97 (Intuit); RX98 (Intuit); RX359 (Intuit); RX422 (Intuit); RX428 (Intuit); RX874
(Intuit) at 33). TurboTax, H&R Block, TaxAct, and TaxSlayer all offer a free product with
qualifications tied to the simplicity of one’s returns, alongside paid products for more complex
returns. (Ryan (Intuit) Tr. 729-730 (TaxAct), 744-745 (TaxSlayer), 759-760 (H&R Block);
Golder (Intuit) Tr. 1088-1092; RX1018 (Golder Expert Report) §10; RX82 (Intuit); RX83
(Intuit); RX97 (Intuit); RX98 (Intuit); RX359 (Intuit)). Those companies together serve
approximately 90% of Americans who use online tax-preparation services. (RX412 (Intuit)).

483. Given the ubiquity of qualified free offers in the tax-preparation industry
alongside paid tax-preparation products, reasonable consumers are unlikely to necessarily
believe that a free tax-preparation product is free for them, and they also understand that their
ability to qualify for that offering depends on the complexity of their tax returns, even without
being told that is the case. (Golder (Intuit) Tr. 1091, 1095-1096; RX1018 (Golder Expert

Report) 49108-113).
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484. Likewise, when reasonable consumers see a free TurboTax advertisement, they
understand that the free product or offer is just one of the TurboTax SKUs available and that
there are qualifications to use it. (Golder (Intuit) Tr. 1091-1092). Reasonable consumers would
also know from the ads themselves and their own experiences that additional information about
whether that consumer qualifies for a free product is likely to be available on the TurboTax
website. (Golder (Intuit) Tr. 1123-1126). And as discussed, that information is, in fact, available
on the TurboTax website. (Supra §9364-441).

2. Reasonable Consumers Are Skeptical Of Free Offers

485. Beyond their familiarity with free offers generally and free tax-preparation offers
in particular, reasonable consumers also understand that for-profit companies, like Intuit, are in
business to earn money and thus they do not expect those businesses to offer their products for
free to everyone. (RX1018 (Golder Expert Report) 4166-167; RX578 (Intuit) at 15-16). Even
consumers identified by Complaint Counsel acknowledged that because it is a profit-seeking
business, Intuit cannot offer all its products for free to everyone. (GX123 (Lee (Consumer)
Dep.) at 14-15; GX135 (Phyfer (Consumer) Dep.) at 37; GX137 (DuKatz (Consumer) Dep.) at
26-27; GX124 (Bodi (Consumer) Dep.) at 14; GX125 (Beck (Consumer) Dep.) at 20, 43-44;
GX138 (Adamson (Consumer) Dep.) at 22-23; GX139 (Derscha (Consumer) Dep.) at 23; GX130
(Tew (Consumer) Dep.) at 20).

486. Because reasonable consumers understand that businesses cannot offer all of their
products for free to everyone, and know that free offers are generally qualified, reasonable
consumers are naturally skeptical of free offers. (Rubin (Intuit) Tr. 1524; Johnson (Intuit) Tr.

605); Golder (Intuit) Tr. 1095-1098; RX1018 (Golder Expert Report) 44167-168).
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487. Consumer skepticism of free offers means that reasonable consumers do not
believe that free offers are free for everyone or even necessarily free for them; they instead
expect free offers to be limited. (Golder (Intuit) Tr. 1095-1097; RX1018 (Golder Expert Report)
q91166-170). That expectation holds even if the relevant terms and conditions are not expressly
stated. (Golder (Intuit) Tr. 1094-1096). That skepticism also leads reasonable consumers to
conduct research to determine if they qualify to use the free offer. (RX1018 (Golder Expert
Report) 167; Golder (Intuit) Tr. 1095-1098).

488. Reasonable consumers likewise react to free offers in the tax-preparation industry
with skepticism, and thus do not believe that all tax-preparation products offered by a company
are free, that a free tax-preparation product or offer is available for free to everyone, or that the
free offer will be free for them. (RX33 (Intuit) at -9032; RX34 (Intuit) at -9950; RX56 (Intuit) at
-5638); RX578 (Intuit) at 15; RX597 (Intuit) at -1665; GX655 (Intuit)). As Mr. Rubin and Mr.
Johnson both explained, consumers in the tax-preparation industry exhibit “free skepticism” and
a natural tendency to disbelieve “free” offers or expect they are too good to be true. (Rubin
(Intuit) Tr. 1524; Johnson (Intuit) Tr. 605).

489. Intuit’s internal market research has long confirmed that consumers are skeptical
of free claims concerning tax-preparation products. (RX33 (Intuit) at -9032; RX34 (Intuit) at -
9950; RX56 (Intuit) at -5638).

490. For instance, Intuit research found that consumers exhibit “free skepticism,”
meaning they expect the scope of free tax-preparation offers to be limited and “have [a] natural
expectation that ... costs are involved.” (RX33 (Intuit) at -9032; see also RX34 (Intuit) at -9950)
(finding that respondents were skeptical and “distrust[ed]” TurboTax’s “truly free” claims)).

Other Intuit research showed that- of consumers incorrectly thought TurboTax Free Edition
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did not include free federal filing, and even fewer thought it included free state filing and expert
help, even though it did. (GX655 (Intuit)). And still more Intuit research showed that only 22%
of consumer respondents were “confident” that TurboTax Free Edition was actually free (RX56
(Intuit) at -5638), and that 29% of respondents were outright “doubtful” that TurboTax Free
Edition was “truly free.” (RX597 (Intuit) at -1665).

491. Complaint Counsel did not offer any evidence disputing that reasonable
consumers are skeptical of free offers or that reasonable consumers otherwise believed that the
free claims in the challenged advertisements were unqualified.

492. To overcome the skepticism of consumers who do qualify to use TurboTax’s free
SKUs, Intuit must repeatedly inform those consumers that TurboTax has truly free TurboTax
SKUs, including TurboTax Free Edition, for consumers with simple tax returns. (Rubin (Intuit)
Tr. 1524-1525; GX147 (Roark (Intuit) Dep.) at 103-104; supra §9191-196).

493. Based on their familiarity with and skepticism toward free offers, including free
tax-preparation offers, reasonable consumers viewing free TurboTax advertisements would not
have been misled into believing either that all TurboTax SKUs are free or that TurboTax would
be free for them when it was not. (Golder (Intuit) Tr. 1091-1095).

494. Complaint Counsel contend that consumers expected TurboTax’s free offers to be
available for everyone because a different company—Cash App Taxes—has a tax-preparation
product supposedly provided “at no charge to all consumers.” (Complaint Counsel’s Pretrial
Brief at 34-35 (Feb. 17, 2023)). But that assertion is belied by the record.

495. Cash App Taxes engages in ‘_” and is used by relatively few
consumers. (RX45 (Intuit) at -4795; see also Rubin (Intuit) Tr. 1438, 1536; RX1503 (Intuit);

RX1504 (Intuit)). It is unlikely that a significant minority of reasonable consumers would even
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be aware of that offer, let alone rely on it (while ignoring the practices of the major market
participants) to form their understanding of other companies’ offerings in the tax-preparation
industry.

496. Even if consumers were aware of Cash App Taxes, it is not free for “all
consumers” (Rubin (Intuit) Tr. 1536; RX1503 (Intuit), RX1504 (Intuit); RX1027 (Deal Expert
Report) App’x C, 12 & fig. C.2.A), and thus does not support Complaint Counsel’s theory.
Cash App Taxes is not available to taxpayers who wish to file multiple state tax returns, part-
year state tax returns, or non-resident state tax returns; who want to claim earned foreign income
or foreign tax credits; or for taxpayers that are married but file separately in a community-
property state like California. (Rubin (Intuit) Tr. 1536-1537; RX1504 (Intuit) at 3). Nor is it
available for taxpayers who require any of almost two dozen different forms for their federal or
state returns. (RX1504 (Intuit) at 3-6).

497. Cash App Taxes’ limitations only reinforce the existence of consumer skepticism
when it comes to free tax-preparation offers. Reasonable consumers would not necessarily
assume Cash App Taxes is free for them, or free to “all consumers,” as there are no free tax-
preparation products available to all consumers for all tax situations. (Rubin (Intuit) Tr. 1535-
1536).

498. Because Cash App Taxes is not free for all consumers, as Complaint Counsel
alleged, reasonable consumers would not rely on Cash App Taxes to conclude that all TurboTax
SKUs are free or that TurboTax must be free for them.

499. Complaint Counsel further argue that the existence of “many online products”

that are free—such as Google, Facebook, YouTube, and Spotify—would lead reasonable
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consumers to understand that all TurboTax SKUs are free. (Complaint Counsel’s Pretrial Brief
at 35 (Feb. 17, 2023)). That argument is likewise refuted by the evidence.

500. Rather than identifying “completely free” SKUs, Complaint Counsel have mostly
identified additional examples of products that have free offers with restrictions alongside paid
options with additional features. (RX410 (Intuit); RX802 (Intuit); RX1505 (Intuit)). YouTube
and Spotify, for example, each offer free versions of their products that require consumers to
view ads in order to use them, alongside premium versions of the products that are ad-free and
offer additional features, which are only accessible with payment of a monthly fee. (RX410
(Intuit); RX802 (Intuit)). Google similarly offers a basic free version of its mail service
alongside a paid version that includes more features. (RX1505 (Intuit)). These examples
confirm that consumers are familiar with (and thus would expect) free offers to have certain
restrictions while being accompanied by paid options. (Golder (Intuit) Tr. 1091-1092, 1094).

501. Complaint Counsel also point to Facebook as an example of a completely free
product. But the FTC contends that Facebook is not really free. (FTC’s Opposition to Motion to
Dismiss at 11, FTC v. Facebook, No. 1:20-cv-03590 (D.D.C. Apr. 7, 2021), ECF No. 59). In
any event, Facebook—Ilike Google, YouTube, and Spotify—is nothing like a tax-preparation
product and says nothing about what is commonplace in the tax-preparation market that is
relevant to consumers’ understanding of TurboTax’s free offers.

3. Tax-Preparation Products Are High-Involvement Products That
Reasonable Consumers Research At Length Before Selecting

502. Online tax-preparation products are “high-involvement products”—i.e., involve
considerable consumer engagement—because they relate to significant financial transactions that

involve substantial risk for consumers. (Golder (Intuit) Tr. 1074-1076). As Mr. Johnson
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explained, selecting an online tax-preparation service or method is a significant event for
taxpayers, in part because for many consumers, their tax refund is the largest paycheck they
receive in a single year. (Johnson (Intuit) Tr. 577).

503. Because online tax-preparation products are high-involvement products,
consumers engage in a correspondingly high-involvement purchase process. (Golder (Intuit) Tr.
1062-1063, 1075-1076; RX1018 (Golder Expert Report) §144; RX1017 (Hauser Expert Report)
4102; RX546 (Intuit)). For instance, most consumers do not proceed directly from viewing a TV
advertisement to filing their taxes online without encountering or investigating additional
information sources. (Golder (Intuit) Tr. 1067-1068, 1076-1077; RX1018 (Golder Expert
Report) 150). Instead, they research potential tax-filing options, consider their features,
evaluate alternatives, and make a decision about which product is best for their needs. (Golder
(Intuit) Tr. 1064-1067, 1078-1079, 1081; RX1555 (Kirk Fair (Intuit) Trial Dep.) at 56-57; Rubin
(Intuit) Tr. 1585-1586; RX1018 (Golder Expert Report) qq143-145; RX1017 (Hauser Expert
Report) 9102; RX1016A (Kirk Fair Expert Report) 420).

504. In selecting an online tax-preparation product, consumers engage in an
individualized consumer buying process—a process that follows a well-recognized framework
for understanding consumer behavior. (Golder (Intuit) Tr. 1055, 1061). The consumer buying
process is often represented as a five-stage model, describing the typical series of activities and
behavior that consumers engage in that result in a purchase decision: problem recognition,
information search, evaluation of alternatives, purchase decision, and post-purchase behavior.
(Golder (Intuit) Tr. 1065-1067; RX560 (Intuit) at 172-179; RX486 (Intuit); RX1018 (Golder
Expert Report) 143, fig. 21). Consumers may pass through the buying process in their own

personal way, skipping certain steps or returning and repeating prior steps throughout the
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process. (Golder (Intuit) Tr. 1071-1074). The complexity and expense of a product or service
can impact the level of consumer involvement in the consumer buying process. (Golder (Intuit)
Tr. 1062-1063, 1072-1074; RX1018 (Golder Expert Report) 4144).

505. In the information search—or research—stage of selecting a tax-preparation
provider, consumers consider a variety of sources, including visiting tax-preparation websites
and the IRS website, speaking with friends and family, reading reviews and testimonials,
conducting internet searches, and consulting articles, rankings, and third-party reviews.

(Johnson (Intuit) Tr. 600-601; Golder (Intuit) Tr. 1070-1071, 1078-1079, 1081-1087, 1105-1107;
Yoeli (FTC) Tr. 1758-1759 (agreeing with Dr. Hauser’s Purchase Driver Survey results);
RX1555 (Kirk Fair (Intuit) Trial Dep.) at 51-52, 56; RX1018 (Golder Expert Report) 44143, 151,
157-161, fig. 24; RX1017 (Hauser Expert Report) 9109; RX1016-A (Kirk Fair Expert Report)
9123, 33-37, 47; RX57-A (Intuit) at 22; RX825 (Intuit); see also RX72 (Harford (Consumer)
Dep.) at 57-59). On average, consumers use no fewer than three different sources when
researching tax-preparation products. (RX1017 (Hauser Expert Report) 4109).

506. Reasonable consumers’ skepticism of free offers also leads them to conduct
additional research about those free offers, especially when encouraged to do so (as they are by
the clear invitation in many of the challenged ads). (Golder (Intuit) Tr. 1096-1097). Conducting
such research is consistent with the multi-step buying process that reasonable consumers engage
in before selecting a tax-preparation product. (Golder (Intuit) Tr. 1062-1063, 1075-1076;
RX1017 (Hauser Expert Report) 102; RX546 (Intuit)).

507. Consumers’ research into tax-preparation products as part of this high-
involvement purchase process often includes considering different kinds of products, such as

online DIY products, assisted tax-preparation products, and others. (RX1018 (Golder Expert
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Report) §145; RX1555 (Kirk Fair (Intuit) Trial Dep.) at 15-16, 51, 56-57; RX1016-A (Kirk Fair
Expert Report) 4920, 34, 43).

508. Reasonable consumers often receive referrals from friends or conduct Google
searches before deciding to use TurboTax or another tax-preparation provider. (GX135 (Phyfer
(Consumer) Dep.) at 28; GX125 (Beck (Consumer) Dep.) at 27; RX70 (Beckett (Consumer)
Dep.) at 51; RX72 (Harford (Consumer) Dep.) at 57-60).

509. During the consumer buying process, it is also common for consumers to “cross-
shop” potential tax-filing options and simultaneously consider alternative DIY tax-preparation
software and providers, along with TurboTax. (Rubin (Intuit) Tr. 1585-1586, 1610-1611;
RX1018 (Golder Expert Report) 143). Consumers can view competitors’ websites
“simultaneously” to “look at other software[] at the same time to decide which to use.” (Rubin
(Intuit) Tr. 1586, 1610). As Dr. Yoeli acknowledged, consumers can “have more than one
browser window open at a time,” such that they “could be in TurboTax and TaxSlayer at the

same time.” (Yoeli (FTC) Tr. 1718-1719). Indeed, Intuit’s internal research confirms that

(RX57-A (Intuit) at 25).

510. Intuit’s advertising at the top of the marketing funnel, supra 49155-160, when
consumers are just beginning to think about filing their taxes, is meant to “move [consumers]
from being unaware to being aware” of their different tax filing options. (Golder (Intuit) Tr.
1106; see also Golder (Intuit) Tr. 1065-1069; RX1018 (Golder Expert Report) §153). Intuit’s

brand advertising, therefore, simply aims to “drive awareness and consideration of the brand and
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its products” as consumers start thinking about their different filing options. (GX146 (Ryan
(Intuit) Dep.) at 22; RX582 (Intuit) at -1293).

511. Reasonable consumers expect and understand that information conveyed at the
top of the marketing funnel will be limited, and that more information is available elsewhere.
(Golder (Intuit) Tr. 1070-1071, 1105-1107, 1115-1117).

512. TurboTax ads for free SKUs provided disclosures about qualifications that were
consistent with reasonable consumers’ expectations for advertising at the top of the marketing
funnel. (Golder (Intuit) Tr. 1070-1071, 1105-1108; supra §9205-301). The disclosures were
located where consumers would expect to find them and provided enough detail to inform
consumers about qualifications without confusing them. (Supra 99205-301; infra §9514-527).

513. Reasonable consumers’ “care and consideration” when evaluating tax-preparation
options (Golder (Intuit) Tr. 1064, 1073-1074), the multi-step buying process they engage in
before deciding to purchase a tax-preparation product, and their understanding that information
conveyed in ads at the top of the marketing funnel will be limited, refutes any likelihood that
those consumers would have simply assumed based on the challenged ads that all TurboTax
SKUs were free or that TurboTax must be free for them when it was not.

4. Reasonable Consumers Know To ook For And Where To Find
Qualifications For Free Offers In Advertisements

514. In addition to being familiar with free offers, reasonable consumers are also
familiar with how those free offers are advertised, including where disclosures are likely to be
located in an advertisement, and the fact that the disclosures do not necessarily include all

information about a free offer’s qualifications. (Golder (Intuit) Tr. 1105-1108).
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515. Reasonable consumers understand, for example, that TV ads of all kinds include
disclosures at the bottom of the TV screen. (Golder (Intuit) Tr. 1111-1114; RX1018 (Golder
Expert Report) q131). Reasonable consumers are also familiar with disclosures in TV ads being
shorter than those found on websites. (Golder (Intuit) Tr. 1105-1106).

516. Moreover, when reasonable consumers see text at the bottom of the screen in a
TV advertisement, they understand (whether or not they read the text) that the product or
offering being advertised has qualifications or limitations. (Golder (Intuit) Tr. 1111-1114).

517. Reasonable consumers therefore knew to look for disclosures in free TurboTax
TV ads at the bottom of the TV screen, and understood that those disclosures would not include
all the information available about the qualifications for the free TurboTax offer. (Golder
(Intuit) Tr. 1105-1106, 1111-1114; RX1018 (Golder Expert Report) §131).

518.  Further, because reasonable consumers understand that text at the bottom of the
TV screen during ads means there are qualifications for the product being advertised, consumers
viewing free TurboTax TV ads understood from the disclosures on the bottom of the screen that
the free offers being advertised were qualified, even if they did not read the disclosure text on the
screen. (Golder (Intuit) Tr. 1111-1114).

519. Complaint Counsel did not offer any evidence disputing that reasonable
consumers understand where disclosures appear in TV ads and that the existence of disclosures
means the offer being advertised is qualified, even if consumers do not read the disclosures.

520. In addition to being familiar with disclosures in TV ads, reasonable consumers are
familiar with disclosures in online ads and product websites. For instance, reasonable consumers
are familiar with disclosures that are available by clicking a hyperlink—such as on the TurboTax

website and display ads—and know in particular that hyperlinks are typically displayed in blue
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text and that clicking that text will lead to a webpage with additional information. (Golder
(Intuit) Tr. 1116-1117; RX1018 (Golder Expert Report) §182; Shiller (FTC) Tr. 209-210). Even
complaining consumers identified by Complaint Counsel understood that the blue text on the
TurboTax website indicated that there was a hyperlink and that by clicking on that link they
could learn more about the qualifications for TurboTax’s free offers. (GX124 (Bodi (Consumer)
Dep.) at 17; GX128 (Benbrook (Consumer) Dep.) at 28-29; GX135 (Phyfer (Consumer) Dep.) at
93; GX137 (DuKatz (Consumer) Dep.) at 64, 67).

521. Accordingly, reasonable consumers visiting the TurboTax website understood
that additional information about the qualifications for free TurboTax offers was available by
clicking on the hyperlinked disclosure text on the TurboTax website. (Golder (Intuit) Tr. 1116-
1117; RX1018 (Golder Expert Report) 9182; Shiller (FTC) Tr. 209-210); see also GX124 (Bodi
(Consumer) Dep.) at 17; GX128 (Benbrook (Consumer) Dep.) at 28; GX135 (Phyfer (Consumer)
Dep.) at 93; GX137 (DuKatz (Consumer) Dep.) at 64, 67).

522. Reasonable consumers similarly understand that online ads provide quick access
to detailed information about the offer being advertised, which distinguishes online ads from
other kinds of ads. As Professor Golder explained, “medium matters” because consumers
interact with television and online ads differently. (Golder (Intuit) Tr. 1116-1117). Consumers
viewing online ads—including display, paid-search, and email ads—understand based on
experience that they can get additional information by clicking on the ads. (Golder (Intuit) Tr.
1116).

523. Consumers’ ability to quickly gain access to detailed information about a free
offer, and consumers’ understanding that they can do so, reinforce that consumers do not expect

that all information will be provided in an online ad or immediately jump to the conclusion that
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they will qualify for a free offer. In fact, the evidence reflects not only that consumers do not
expect those details to be provided in online ads, but that doing so is impossible in this industry,
and also that consumers would be overwhelmed if full details were provided in that format.
(Golder (Intuit) Tr. 1108, 1130, 1173-1176; see also Novemsky (FTC) Tr. 1780, 1821).

524. Reasonable consumers viewing online ads for free TurboTax offers thus
understood that additional information was available by clicking on those ads, and they would
not be misled into believing that all TurboTax SKUs were free or that a free TurboTax offer was
necessarily free for them. (Golder (Intuit) Tr. 1116).

525. Complaint Counsel offered no evidence specific to online ads (or video ads or any
other kind of ad) demonstrating that consumers were likely to be misled into believing that all
TurboTax SKUs were free or that TurboTax would be free for them when it was not.

526. Reasonable consumers also understand that for any online product they can, and
commonly do, visit the product website to explore details and gather information about a
particular offering. (Johnson (Intuit) Tr. 600-601; Golder (Intuit) Tr. 1070-1071, 1105-1107).

527. Reasonable consumers therefore understood that they could visit the TurboTax
website to learn more about free TurboTax SKUs, regardless of how they learned about the free
offer. (Johnson (Intuit) Tr. 600-601; Golder (Intuit) Tr. 1070-1071, 1105-1107). That
understanding would prevent reasonable consumers from immediately assuming based on the
challenged ads that all TurboTax SKUs were free or that TurboTax must be free for them when it

was not.
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B. Professor Novemsky’s Survey Is Fatally Flawed For Countless Reasons And
Does Not Provide Reliable Evidence of Deception Or Anything Else

528. Beyond the ads themselves, Complaint Counsel seek to prove deception primarily
through a perception study conducted by Professor Nathan Novemsky in March 2022 that he
claims showed that many consumers who do not qualify for TurboTax Free Edition erroneously
believe they do. (Novemsky (FTC) Tr. 360; GX303 (Novemsky Expert Report) 98).

529. But that survey is flawed in numerous ways and does not provide reliable
evidence that reasonable consumers were deceived by TurboTax marketing. Surveys performed

by other experts, moreover, confirm that consumers were not deceived.

1. Survey Design

530. Although Professor Novemsky opines that TurboTax marketing has caused
consumers to wrongly believe that they can file their taxes for free using TurboTax, his survey
did not test for causality. (Novemsky (FTC) Tr. 354, 362; Hauser (Intuit) Tr. 896-897, 900, 952-
954; RX1017 (Hauser Expert Report) 927-29).

531. Testing causality requires a test-control experimental design in which participants
in a “test” group are exposed to whatever subject matter is being studied, and participants in a
“control” group are exposed to some kind of placebo stimulus (or no stimulus at all). (Hauser
(Intuit) Tr. 847-850, 896-897, 900, 952-954; RX1017 (Hauser Expert Report) 927; RX1349
(Intuit) at 1840-1841). By examining the differences in responses between the two groups,
researchers can isolate and measure any effect that the tested subject matter caused. (Hauser
(Intuit) Tr. 847-850; RX1017 (Hauser Expert Report) 427).

532.  As Professor Novemsky himself testified when serving as an expert in another

case, it is “impossible” to “draw any causal inference” without “an experimental design that

149



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 156 of 447 * PUBLIC *

includes a control group and a test group.” (RX1349 (Intuit) at 1841). Absent a control group,
Professor Novemsky stated under oath, one cannot test what an “ad caused consumers to
understand or not understand.” (RX1349 (Intuit) at 1840).

533. Professor Novemsky admits that his survey here did not use a test-control design.
(Novemsky (FTC) Tr. 491-492, 494). He did not assign survey participants to “test” and
“control” groups, and he did not show either group anything. (Novemsky (FTC) Tr. 491-492).

534. Indeed, although Professor Novemsky purports to draw a causal conclusion about
TurboTax’s marketing, and although he went to the TurboTax website to determine the
qualifications for Free Edition when designing his survey, he did not show participants any
TurboTax advertisements or the TurboTax website. (Novemsky (FTC) Tr. 354, 399, 405-406,
408-410). And he did not ask any participants about their understanding of the written or verbal
disclosures included in the challenged ads, or their understanding of the detailed information
provided on the TurboTax website. (Novemsky (FTC) Tr. 1816, 1821-1823).

535.  As Intuit’s survey expert, Dr. John Hauser, explained at trial, Professor
Novemsky could have “give[n] just [the] TurboTax brand name to one group and then [the]
TurboTax brand name plus advertising plus websites” to another group, and compared
perceptions across the groups. (Hauser (Intuit) Tr. 900). But Professor Novemsky did not do
that, and therefore his study does not prove that TurboTax ads “caused a change in perceptions.”
(Hauser (Intuit) Tr. 900).

536. As Professor Novemsky himself put it, his survey was an “unaided test of
respondents’ impressions at the time of the survey”—and thus a memory test, even though he

conceded that “memory is not perfect” and survey participants “could have forgotten anything”
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about TurboTax ads they had seen before. (GX749 (Novemsky Rebuttal Expert Report) 421,
Novemsky (FTC) Tr. 460-462).

537. Despite the absence of a test-control design, Professor Novemsky opined that he
could draw causal conclusions by ruling out possible alternative causes of consumer
misimpression. (Novemsky (FTC) Tr. 530). But he did not undertake any experimental studies
to eliminate other causes of consumer misimpression. (RX1392 (Novemsky (FTC) Dep.) at 89-
91; Hauser (Intuit) Tr. 910-911).

538. Professor Novemsky also acknowledged that his survey measured the cumulative
effect of “everything”—i.e., every possible source of information—‘that was in the marketplace
up until the time of [the] survey.” (Novemsky (FTC) Tr. 1827). In his words, participants
answered his survey questions “having seen whatever they saw in the world”—which may or
may not have included any TurboTax ads. (Novemsky (FTC) Tr. 405).

539.  Professor Novemsky’s failure to employ a control group means that his survey
results could have been caused by the ordering and phrasing of the survey questions
themselves—i.e., by what researchers call “survey noise.” (Hauser (Intuit) Tr. 849-850, 896-
897, 920-926, 940-945; RX1017 (Hauser Expert Report) 4427-28, 33). Professor Novemsky
could have asked a control group the same survey questions he asked his main survey group
about TurboTax, but with a fictional brand name that does not conduct any marketing substituted
for TurboTax. (Hauser (Intuit) Tr. 896-897). That would have enabled him to estimate the
portion of his survey results caused by the survey instrument itself and subtract that out from his
survey results concerning TurboTax. (Hauser (Intuit) Tr. 896-897). Because he did not do so,
Professor Novemsky cannot rule out possible alternative causes within his own survey.

(Novemsky (FTC) Tr. 405, 1827; Hauser (Intuit) Tr. 910-911, 953).
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540. Given these failures, any causal conclusions that Professor Novemsky attempts to
draw are scientifically invalid and unreliable. (Hauser (Intuit) Tr. 952-953; RX1017 (Hauser
Expert Report) 426).

2. Survey Population

541. Professor Novemsky’s survey is independently unreliable because it used a
flawed population that was likely unfamiliar with TurboTax’s product offerings or advertising.

542. Professor Novemsky screened out most individuals who attempted to take the
survey: 12,249 people began the survey, but 10,508 of them were terminated due to their
responses to screening questions. (GX303 (Novemsky Expert Report) 965 & App’x I). And
given that additional respondents abandoned the survey, only 771 people ultimately completed it.
(GX303 (Novemsky Expert Report) 965, 71 & App’x [; Novemsky (FTC) Tr. 463; RX1392
(Novemsky (FTC) Dep.) at 194-195). Of those 771 people, another 164 people opted-out,
leaving his survey with just 607 participants, which equals a response rate of less than 5%.
(GX303 (Novemsky Expert Report) §950-51, 65, 71 & App’x [; RX1392 (Novemsky (FTC)
Dep.) at 194-195).

543.  One critical group that Professor Novemsky excluded was all participants who
qualify to file for free with TurboTax Free Edition. (Novemsky (FTC) Tr. 359, 419-420). This
group constitutes over a third of all taxpayers in the United States, and over half of the taxpayers
who would consider an online DIY tax-preparation product. (Novemsky (FTC) Tr. 419-420);
Johnson (Intuit) Tr. 592-593, 657; Ryan (Intuit) Tr. 739; RX814 (Intuit) at -6786; GX303

(Novemsky Expert Report) 497 n.129).
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544. That group is also the one Intuit targets with TurboTax Free Edition ads, and the
one most likely to have seen the challenged ads. (Rubin (Intuit) Tr. 1530-1535; Johnson (Intuit)
Tr. 618; Ryan (Intuit) Tr. 704; GX654 (Intuit)).

545.  Thus, from the beginning, Professor Novemsky focused on a population that was
comparatively less likely to have seen ads for TurboTax’s free products and offers. (Hauser
(Intuit) Tr. 901-902).

546. In addition, Professor Novemsky excluded from his survey population all
respondents who had already filed their Tax Year 2021 tax return by the time they took the
survey in March 2022—a group that makes up approximately 60% of all U.S. taxpayers.
(Novemsky (FTC) Tr. 416-417; Hauser (Intuit) Tr. 901).

547. These respondents, having recently been in the market for tax software, were
more likely to be familiar with the qualifications for filing for free with TurboTax Free Edition
and other competitor products. (Hauser (Intuit) Tr. 901; GX303 (Novemsky Expert Report)
122).

548. At trial, Professor Novemsky suggested that he designed his survey to include
only participants who “are in the market for tax software, while they’re in that market.”
(Novemsky (FTC) Tr. 379). But his survey did not ask any questions to determine whether the
survey participants actually were “in the market” at the time they took the survey. (GX303
(Novemsky Expert Report) App’x E). In fact, Professor Novemsky acknowledged that he did
not know whether any of his survey participants, at the time they took his survey, had even
gathered their personal information or relevant documents needed to complete their tax returns.

(Novemsky (FTC) Tr. 433-434).
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549. Many of Professor’s Novemsky’s respondents likely were not in the market at the
time of the survey: In Tax Year 2021, about 40% of the taxpayers in the United States who had
not filed their taxes by March ultimately obtained an extension. (Hauser (Intuit) Tr. 902). There
1s no reason to believe that those taxpayers would be “in the market” for tax-preparation software
or even thinking about their tax situation at the time of the survey. (Hauser (Intuit) Tr. 902-903).
Nonetheless, Professor Novemsky did not take any measures to determine whether any of his
survey respondents were getting an extension. (GX303 (Novemsky Expert Report) App’x E;
Hauser (Intuit) Tr. 902).

550. Finally, Professor Novemsky designed “Group A” in his survey—which he called
the “main group of interest”—to include only the survey participants who had not filed their
taxes using TurboTax in at least the three previous years (and who potentially had never used
TurboTax). (Novemsky (FTC) Tr. 413; GX303 (Novemsky Expert Report) 7).

551.  Group A is particularly unlikely to have seen or paid attention to any recent
TurboTax advertising. (Hauser (Intuit) Tr. 908). For starters, there is no way of knowing
whether any Group A respondents had ever used a TurboTax SKU. (Hauser (Intuit) Tr. 907;
Novemsky (FTC) Tr. 413). Nor is there any way of knowing whether any had ever visited the
TurboTax website. (Hauser (Intuit) Tr. 908; Novemsky (FTC) Tr. 413). And Group A
participants had an extensive history using tax-preparation products offered by TurboTax’s
competitors: 69.1% had filed their taxes with a competitor in the previous three years. (GX757
(FTC) at S120, S130; RX Summary 1).

552. Given all this, Group A members are likely to have been influenced by
advertising from TurboTax competitors, rather than by TurboTax advertising. (GX757 (FTC) at

S120, S130; Hauser (Intuit) Tr. 908, 911; RX Summary 1 (Intuit)). Thus, to the extent any
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Group A members are under a misimpression about their ability to file their taxes for free, it is
unlikely that the misimpression was caused by TurboTax advertising. (Hauser (Intuit) Tr. 908,
911).

553.  Thus, in multiple ways, Professor Novemsky designed his survey population to
exclude respondents likely to be familiar with TurboTax’s products and advertising, while
including respondents likely to be unfamiliar with TurboTax’s products and advertising. These

features of Professor Novemsky’s survey raise serious concerns about the survey’s reliability.

3. Survey Sample

554. Professor Novemsky’s survey population was also subject to potential biases that
render the survey unreliable.

555.  One source of bias arises from respondents’ ability to opt out of the survey after
being informed of its sponsor (the FTC) and purpose. (Hauser (Intuit) Tr. 903-904; GX303
(Novemsky Expert Report) App’x E at 11; RX1017 (Hauser Expert Report) §441-42).

556. Once participants completed their responses to Professor Novemsky’s survey,
they were informed that:

This survey is being conducted on behalf of the United States
Federal Trade Commission (FTC), the nation’s consumer protection
agency, in order to collect information about the reactions and
experiences of potential customers to advertisements by Intuit, the
maker of TurboTax. The FTC investigates unfair and deceptive
conduct by companies. The information you provide could help us
further our mission under the FTC Act to protect consumers.
(GX303 (Novemsky Expert Report) App’x E at 10-11). After being provided that information,

participants were allowed to opt-out of the survey and have their submission deleted. (GX303

(Novemsky Expert Report) App’x E at 11).
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557. Ofthe 771 participants who completed Professor Novemsky’s survey, 164 (or
21%) chose to opt out. (Novemsky (FTC) Tr. 463-464; GX303 (Novemsky Expert Report)
9450-51; RX1392 (Novemsky (FTC) Dep.) at 112). Professor Novemsky did not retain these
people’s survey responses, and he knows nothing about them. (Novemsky (FTC) Tr. 464;
RX1392 (Novemsky (FTC) Dep.) at 117-118).

558. Providing survey participants the right to opt out after informing them of the
survey’s sponsor and purpose biases the results because participants who requested to opt out
may differ substantially from respondents who do not opt out. (Hauser (Intuit) Tr. 903-904;
RX1017 (Hauser Expert Report) 9941-42). The FTC has acknowledged that “complete[]
transparen[cy] about the nature or purpose of a survey,” such as through the opt-out provided by
Professor Novemsky, may “create bias in the consumers’ decision to participate in the survey or
potentially result in biased responses,” which “would affect the accuracy and validity of the
information collected and effectively nullify the survey.” (RX89 (FTC) at -3919-3920).

559. For example, participants with more favorable views of TurboTax are much more
likely than others to have opted out of Professor Novemsky’s survey after learning that the
survey was designed to be used against Intuit. (Hauser (Intuit) Tr. 903; RX1017 (Hauser Expert
Report) q41).

560. Another source of likely bias in Professor Novemsky’s survey is litigation
awareness. (Hauser (Intuit) Tr. 905-906; RX1017 (Hauser Expert Report) 442).

561. Itis typical in surveys conducted for use in litigation to ask respondents if they
are familiar with any investigations or litigation relating to the issues or parties involved in the
case, because such awareness may influence survey respondents’ behavior. (RX1017 (Hauser

Expert Report) 442).
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562. Given the media coverage of the facts at issue in the FTC’s investigation into
Intuit, and other disputes involving online tax-preparation companies, there is a substantial risk
that the survey participants were aware of those disputes at the time of the survey. (RX1017
(Hauser Expert Report) 942 n.74; RX788 (Intuit)). Indeed, in a survey conducted by one of
Intuit’s experts in this case, 24.4% of respondents indicated possible litigation awareness.
(Hauser (Intuit) Tr. 905-906; RX1017 (Hauser Expert Report) 42 n.75).

563. Professor Novemsky, however, did not ask any questions to screen out
participants in his survey who were aware of litigation or investigations involving Intuit or its
competitors. (Novemsky (FTC) Tr. 469; GX303 (Novemsky Expert Report) App’x E). Nor did
he do any testing to determine whether “litigation aware” survey respondents would have
responded differently to his survey questions. (Novemsky (FTC) Tr. 470).

564. Thus, Professor Novemsky has no way of knowing whether litigation awareness
amongst his survey participants affected his survey’s results. ((Hauser (Intuit) Tr. 905-906;
RX1017 (Hauser Expert Report) 942).

565. Together, Professor Novemsky’s elimination of participants who chose to opt out
after learning the survey’s sponsor and purpose, and his potential inclusion of “litigation aware”
participants, raise substantial concerns about whether his survey population was biased.
(RX1017 (Hauser Expert Report) 943). These facts call the survey’s reliability into even greater
doubt.

4. Question TAT240

566. Professor Novemsky’s survey is scientifically invalid because the results were
influenced by unreliable survey questions that led participants to provide answers favoring

Complaint Counsel’s allegations.
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567. One such question was “TAT240”—notably, the only question on which
Professor Novemsky relied when he reported the percentages of his survey participants who
were under a misimpression about their ability to file their taxes for free using TurboTax.
(Novemsky (FTC) Tr. 427; Hauser (Intuit) Tr. 920; GX303 (Novemsky Expert Report) §968-69,
App’x E at 7).

568. TAT240 was a closed-ended question, meaning respondents were asked to choose
from one of multiple response options. (GX303 (Novemsky Expert Report) App’x E at 7,
Hauser (Intuit) Tr. 920). TAT240 stated, in full:

Based on your current information and understanding, which of the
following best describes your understanding of filing your 2021

income taxes for free with TurboTax?

Select one only.

1. I think I can file my 2021 income taxes for free with
TurboTax

2. I don’t think I can file my 2021 income taxes for free with
TurboTax

3. I do not have enough information to say whether or not I can

file my 2021 income taxes for free with TurboTax
4. I’m not sure.
(GX303 (Novemsky Expert Report) App’x E at 8 (emphasis in original)).
569. Multiple aspects of TAT240 encouraged respondents to guess. (RX1017 (Hauser
Expert Report) 46). By asking respondents to select the answer that “best describes” their
“understanding,” TAT240 suggested to respondents that they were permitted to guess if they
were unsure. (RX1017 (Hauser Expert Report) 446). Similarly, TAT240’s use of the phrases “I

think™ and “I don’t think™ encouraged respondents who had doubts to select either “I think ... ”
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or “I don’t think ...” rather than “I do not have enough information,” which was phrased more

definitively and was not qualified with “I think.” (Hauser (Intuit) Tr. 922; RX1017 (Hauser
Expert Report) 946).

570. Moreover, Professor Novemsky’s decision to emphasize “for free” in TAT240
likely signaled to respondents that Professor Novemsky wanted them to answer indicating that
they could file for free. (Hauser (Intuit) Tr. 922).

571. This leading effect—which scientists often refer to as a “demand artifact”—was
intensified by other aspects of the survey that survey participants would have seen before
reaching TAT240. (Hauser (Intuit) Tr. 924-926; RX1017 (Hauser Expert Report) 44). A
demand artifact is any aspect of a survey or experiment that causes participants to perceive,
interpret, and act on what they believe is expected of them by the designer. (RX1017 (Hauser
Expert Report) 444; Hauser (Intuit) Tr. 924). When a survey does not adequately safeguard
against demand artifacts, the results are unreliable because they cannot be extrapolated to a real-
life situation, where the demand artifact would not exist. (RX713 (Intuit) at 21).

572. Respondents’ answers to TAT240 were affected by a demand artifact because the
question was preceded by three others that signaled to respondents that the survey designer
wanted them to answer that TurboTax is free:

e S140 (one of the screening questions) asked. in relevant part: “In the past 3 years,
have you ever filed your income tax returns using a TurboTax product that was
free?”

e TAT220, part of the main survey questionnaire, asked: “What is your
understanding about whether or not there is a cost to filing your own income taxes

using TurboTax online software?”
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e TAT230—the question that immediately preceded TAT240—asked: “You may
have already said this above, but please tell us again, in your understanding, who,
if anyone, can file their taxes for free using TurboTax online software?”

(GX303 (Novemsky Expert Report), App’x E, at 6-7; Hauser (Intuit) Tr. 923-924; RX1017
(Hauser Expert Report) 4944, 54).

573.  As Dr. Hauser explained, these other questions may have been “reasonable
questions “by themselves,” but the “cumulative effect of asking about free” repeatedly was to

signal to respondents that the researcher wanted them to choose “I think I can file ... for free” by

the time they got to TAT240. (Hauser (Intuit) Tr. 923-924).

574. Several of Professor Novemsky’s survey participants confirmed that this was the
case—when responding to TAT250, the question that immediately followed TAT240. (Hauser
(Intuit) Tr. 924-925; RX1017 (Hauser Expert Report) 944).

575.  TAT250 was an open-ended question, meaning that respondents were not asked to
choose from a list of response options but instead had to answer in their own words. (GX303
(Novemsky Expert Report) App’x E at 8). TAT250 asked: “You may have already said this

above, but please tell us again why you think you can file your 2021 income taxes for free using

TurboTax online software?” (GX303 (Novemsky Expert Report) App’x E at 8).
576. Six answers to TAT250 expressly revealed the existence of a demand artifact, i.e.,
that respondents believed they could file for free only because of the survey itself:
e Respondent ID 5708 answered: “It’s been said a few times now during survey
that you can file for free using TurboTax.”
e Respondent ID 1610 answered: “It is evident form [sic] the past questions that it

1s free.”
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e Respondent ID 1175 answered: “I think I can file for free because it was
mentioned in this survey and I have seen advertising for this product.”
e Respondent ID 5783 answered: “Because you keep yelling [sic] me I can.”
e Respondent ID 10394 answered: “Because this survey is suggesting that I can file
it for free.”
e Respondent ID 1836 answered: “Just to be told that I can. I’m assuming since
this has been asked 4 times that it must be free.”
(GX757 (FTC); RX1017 (Hauser Expert Report) 944 n.80).
577. These six responses, moreover, strongly suggest that many other respondents
were influenced in the same way but did not voice it. (RX1017 (Hauser Expert Report) 944;
Hauser (Intuit) Tr. 925-926).
578.  These six responses further confirm that Professor Novemsky’s survey did not
reliably assess whether consumers are under a misimpression about their ability to file for free
using TurboTax. (RX1017 (Hauser Expert Report) 944; Hauser (Intuit) Tr. 925-926).

5. Blind Coding Of Responses To TAT220 And TAT230

579.  Still more evidence of the unreliability of Professor Novemsky’s survey is in the
answers to TAT220 and TAT230, the two open-ended questions that preceded TAT240.
(GX303 (Novemsky Expert Report), App’x E, at 7-8; RX1017 (Hauser Expert Report) §54;
Hauser (Intuit) Tr. 931-932, 934-935).

580. Professor Novemsky did not consider responses to TAT220 and TAT230 in
determining who had a misimpression. (Novemsky (FTC) Tr. 427; Hauser (Intuit) Tr. 920).

581.  Dr. Hauser analyzed the responses to TAT220 and TAT230. (Hauser (Intuit) Tr.

926-928, 931; RX1017 (Hauser Expert Report) 453). To ensure objectivity and prevent bias in
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his own analysis, Dr. Hauser used a scientifically accepted process of having two blind coders
who were not aware of the parties in this case, the hypotheses in this case, or respondents’
answers to TAT240 review the responses to TAT220 and TAT230. (Hauser (Intuit) Tr. 926-928,
931). At trial, Complaint Counsel suggested that Dr. Hauser’s coders “align[ed]” their coding
for two of Professor Novemsky’s questions, but that critique “misstat[ed] what [the coders] did.”
(Hauser (Intuit) Tr. 1015).

582. Based on each respondent’s answers, the coders assigned each respondent to one
of six categories. (RX1017 (Hauser Expert Report) App’x E-2; Hauser (Intuit) Tr. 928-929).
The first four categories were identical to the four closed-ended response options to TAT240:

(1) “I think I can file my 2021 income taxes for free using TurboTax online software”; (2) “I

don’t think I can file my 2021 income taxes for free using TurboTax online software”; (3) I do

not have enough information to say whether or not I can file my 2021 income taxes for free using

TurboTax online software”; and (4) “I’m not sure.” (RX1017 (Hauser Expert Report) App’x E-
2; GX303 (Novemsky Expert Report), App’x E at 8). The fifth and six categories were: (5) the
respondent contradicted him- or herself, and (6) the respondent provided non-responsive open-
ended responses. (Hauser (Intuit) Tr. 928).

583. Following the assignments, the coders’ categorizations were compared to each
respondent’s answer to TAT240. (Hauser (Intuit) Tr. 929; RX1017 (Hauser Expert Report) 454).

584. In total, 44% of respondents to the survey (267 out of 607) provided answers to
TAT220 and TAT230 that were inconsistent with their answer to TAT240. (Hauser (Intuit) Tr.
932-933; RX1017 (Hauser Expert Report) 454 & tbl. 1).

585.  For example, Respondent ID 9900°s answers to TAT220 and TAT230 were,

“There is a free option, but my filings require paid,” and “Anyone filing a basic 1040” can file
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for free using TurboTax. (GX757 (FTC); see also RXD6 at 43). But Professor Novemsky treats
Respondent ID 9900 as being under a definitive misimpression that they can file for free because
they answered “I think I can file ... for free” in response to TAT240. (GX757 (FTC); see also
RXD6 at 43).

586. To take another example, Respondent 1306’s answers to TAT220 and TAT230
were “I will have to pay a small fee” and “myself can file free.” (GX757 (FTC)). Despite these
clearly contradictory responses, Professor Novemsky treats Respondent ID 1306 as being under

a definitive misimpression that they can file for free because they answered “I think I can file ...

for free” in response to TAT240. (GX757 (FTC)).

587. For these and the other respondents who provided inconsistent open-ended
answers, there is substantial reason to doubt the reliability of their response to TAT240. (Hauser
(Intuit) Tr. 934-935; RX1017 (Hauser Expert Report) 469). They could have, for example, been

guessing, or they could have been led to answer “I think I can file ... for free” by the demand

artifact in Professor Novemsky’s survey. (Supra 49569-578). Whatever the reason, it is
scientifically inappropriate for Professor Novemsky to conclude with any degree of confidence
that they are under a misimpression about their ability to file for free. (Hauser (Intuit) Tr. 934-
935; RX1017 (Hauser Expert Report) 469).

588.  Once respondents’ open-ended answers to TAT220 and TAT230 are considered,
the share of respondents who expressed a consistent belief that they could file for free is
significantly lower (16.8%) than when one considers respondents’ closed-ended answers to
TAT240 in isolation (43.2%). (RX1017 (Hauser Expert Report) 954 & tbl. 1); Hauser (Intuit)

Tr. 932). These results reinforce that TAT240 was a scientifically invalid and unreliable means
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of measuring consumers’ impressions. (RX1017 (Hauser Expert Report) §54; Hauser (Intuit) Tr.
934-935).

589.  Given that TAT240 was unreliable, the remainder of Professor Novemsky’s
survey results are also unreliable. Again, TAT240 was the sole question Professor Novemsky
used to identify the population of respondents under a misimpression. Because Professor
Novemsky’s survey could not reliably assess that threshold question, it necessarily could not
reliably assess the source of that misimpression. (Hauser (Intuit) Tr. 935).

6. Question TAT255

590. Apart from TAT240’s flaws, there are additional reasons Professor Novemsky’s
survey could not have reliably identified the source of the purported misimpression. (Hauser
(Intuit) Tr. 940-948; RX1017 (Hauser Expert Report) §955-62). Not only was Professor
Novemsky’s survey unable to test causality (supra 49530-538), but it also used unreliable
questions that (again) led survey participants to provide answers favoring Complaint Counsel’s
allegations. (Hauser Intuit) Tr. 940-948; RX1017 (Hauser Expert Report) 955-62).

591.  The only question that Professor Novemsky relied on to identify the source(s) of
information that caused participants’ purported misimpression was TAT255. (GX303
(Novemsky Expert Report) 9977-78 & fig. 2; Novemsky (FTC) Tr. 362). But TAT255 was both
leading on its own and affected by a demand artifact created by other questions. (Hauser (Intuit)
Tr. 940-948; RX1017 (Hauser Expert Report) §955-62).

592. TAT255 was a closed-ended multiple-choice question that read as follows:

You have stated that you think you can file your 2021 income
taxes for free using TurboTax online software. Which of the

following sources played a role in you forming that impression?

Select all that apply.
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(1) TurboTax advertisements
(2) TurboTax website
(3) Word-of-mouth (such as information from family, friends, etc.)

(4) Advice from a financial professional (such as an accountant or a
tax-preparer)

(5) Information online not from TurboTax (such as articles on
websites, blog posts, etc.)

(6) Other
(7) Don’t know / Not sure
(GX303 (Novemsky Expert Report), App’x E, at 8).

593. Thus, two of the five substantive answers to TAT255—“TurboTax
advertisements” and “TurboTax websites”—conform to Complaint Counsel’s allegations in this
case. (GX303 (Novemsky Expert Report) App’x E, at 8; Hauser (Intuit) Tr. 941).

594. Moreover, respondents were particularly likely to select “TurboTax
advertisements” and “TurboTax websites” because of still another demand artifact: Across the
five questions that preceded TAT255 in the main questionnaire (that is, the portion after the
screening questions), Professor Novemsky’s survey mentioned “TurboTax” 12 times. (GX303
(Novemsky Expert Report) App’x E at 1-8; Hauser (Intuit) Tr. 940; RX1017 (Hauser Expert
Report) 457). The effect of this repetition was to suggest to survey participants that the survey
writer wanted them to choose “TurboTax advertisements” and “TurboTax website” in response
to TAT255. (Hauser (Intuit) Tr. 940-941; RX1017 (Hauser Expert Report) 457).

595.  Asnoted (supra 9539), if Professor Novemsky had used a control group with a
fictional tax brand (or even other real tax brands), he could have measured the magnitude of this

effect and removed it from his final results. (Hauser (Intuit) Tr. 948-949). But because
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Professor Novemsky did not use a control group, his results are infected by this survey noise.
(Hauser (Intuit) Tr. 948-949).

596. TAT255 was also unreliable because the list of answer choices is incomplete.
(Hauser (Intuit) Tr. 942-943; RX1017 (Hauser Expert Report) 458).

597. When drafting a closed-ended question for a survey, the best practice is to
perform open-ended, qualitative interviews with prospective survey participants, and use those
interviews to inform the response options to provide in the final version of the closed-ended
question. (Hauser (Intuit) Tr. 942). Professor Novemsky did not do so (for any of his
questions). (Novemsky (FTC) Tr. 472-473). Instead, he stated, he “tried to list the sources that
[he] knew of that were plausible.” (RX1392 (Novemsky (FTC) Dep.) at 166).

598. Professor Novemsky omitted multiple plausible sources, though: For example,
TAT255 did not expressly include, as an answer choice, the respondent’s personal experience.
(GX303 (Novemsky Expert Report) App’x E at 8; Novemsky (FTC) Tr. 500). Nor did it
explicitly include the advertisements or websites of TurboTax’s competitors. (GX303
(Novemsky Expert Report) App’x E, at 8; Novemsky (FTC) Tr. 499-500).

599. That competitive advertising, moreover, has frequently mentioned TurboTax by
name, and noted that TurboTax offers free tax software to certain consumers. H&R Block, for
example, has run multiple ads saying: “More people can file free with H&R Block online than
TurboTax.” (RX1337 (Intuit)). H&R Block’s website likewise has included a page titled “H&R
Block Free Online vs. TurboTax Free Edition: Get more FREE with Block.” (RX769 (Intuit)).

600. These omissions are particularly concerning for TAT255’s reliability because (as
noted supra §551) 69% of the participants in Group A (Professor Novemsky’s main survey

group) had filed their taxes with TurboTax’s competitors in the previous three tax years,
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including 28.7% with H&R Block. (Hauser (Intuit) Tr. 943; GX303 (Novemsky Expert Report)
q7; RX Summary 1 (Intuit)). And 0% had filed their taxes using a TurboTax product in the last
three years. (Hauser (Intuit) Tr. 943; RX Summary 1 (Intuit)).

601. Members of Group A were thus especially likely to have been influenced by
advertising from TurboTax competitors and their experience using those competitors, rather than
by TurboTax advertising. (GX757 (FTC) at S120, S130; Hauser (Intuit) Tr. 908, 911; RX
Summary 1 (Intuit)). That competitor advertising and those experiences may have led Group A
participants to believe that the qualifications for TurboTax’s free product were similar to other
free products in the marketplace, and would permit them to file for free. (Hauser (Intuit) Tr. 908,
911; Yoeli (FTC) Tr. 1745).

602. That TAT255 included “Other” as an answer choice does not cure these flaws,
because survey participants are more likely to choose specific choices than a catchall response
like “Other.” (Hauser (Intuit) Tr. 945; RX1017 (Hauser Expert Report) §58).

603. Lastly, the answers to TAT255 are unreliable because survey participants cannot
be expected to reliably answer the question from memory. (Hauser (Intuit) Tr. 945-946, 948;
RX1017 (Hauser Expert Report) 956, 58-59, 61).

604. It is well-established that individuals commonly have “source amnesia,” meaning
difficulty accurately recalling the source from which they obtained information. (Hauser (Intuit)
Tr. 946-947; RX1017 (Hauser Expert Report) 459).

605. Because of source amnesia, answers to questions about the source from which
respondents obtained information are less reliable than answers to questions that ask what

respondents did or saw. (Hauser (Intuit) Tr. 946).
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606. Rather than ask what respondents did or saw, TAT255 asked the source from
which they learned something—it asked them to identify the “sources [that] played a role in you
forming th[e] impression about their ability to file their taxes for free using TurboTax.” (GX303
(Novemsky Expert Report) App’x E at 8; Hauser (Intuit) Tr. 946-947; RX1017 (Hauser Expert
Report) §59). TAT255 is precisely the kind of question that individuals cannot be expected to
answer accurately. (Hauser (Intuit) Tr. 945, 948; RX1017 (Hauser Expert Report) 9956, 58, 61).

607. Each of TAT255’s flaws by itself rendered TAT255 unreliable, but the flaws
likely compound one another. (RX1017 (Hauser Expert Report) §61). When presented with an
unreliable memory test and an incomplete list of answer choices that emphasizes TurboTax, it is
extremely unlikely that the participants in Professor Novemsky’s survey would accurately recall
the sources of their impressions about their ability to file their taxes for free using TurboTax.
(Hauser (Intuit) Tr. 945, 948; RX1017 (Hauser) Report 62).

7. Professor Novemsky Overstates His Survey Results

608. The final flaw in Professor Novemsky’s analysis is that he substantially overstates
his survey’s findings. (Hauser (Intuit) Tr. 951-952); RX1017 (Hauser Expert Report) 4968-70).
According to Professor Novemsky, his survey shows that Intuit’s marketing deceived “tens of
millions” of consumers into thinking they could file for free. (Novemsky (FTC) Tr. 421).

609.  On their face, Professor Novemsky’s results are dubious: According to Professor
Novemsky, his survey showed that 52.7% of his respondents mistakenly believed that they could
file for free, and that 72% of those respondents attributed that belief to TurboTax ads and/or the
TurboTax website. (Novemsky (FTC) Tr. 360-362, 420-421). But in Intuit’s TY20 Copy Test
(infra 49687-701)—a test Professor Novemsky himself relied on as evidence that the challenged

ads cause viewers to believe “they can use TurboTax for free” (GX303 (Novemsky Expert
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Report) 497)—when respondents were, like Professor Novemsky’s survey participants, presented
with only the TurboTax brand name and no ads, only 33% of respondents believed they could
file for free. (GX460 (Intuit) at 28). Moreover, the TY20 Copy Test did not include any of the
flaws that Professor Novemsky’s survey included: No one has disputed that the TY20 Copy Test
was conducted reliably. (Novemsky (FTC) Tr. 501; Hauser (Intuit) 877-878). And the survey
population in the TY20 Copy Test was broader than Professor Novemsky’s in that it included
taxpayers who actually would qualify to file for free. (GX460 (Intuit) at 2; Ryan (Intuit) Tr. 736,
740).

610. Given that the TY20 Copy Test included taxpayers who actually qualified to file
for free, one would expect the TY20 Copy Test to report a higher percentage of participants who
believed they could file for free than Professor Novemsky’s survey. (Hauser (Intuit) Tr. 913-
914). The fact that the opposite was true—that Professor Novemsky’s survey reported a
substantially higher percentage of respondents believing they could file for free when compared
to the TY20 Copy Test—is further evidence that Professor Novemsky’s methodological flaws
influenced his survey’s results. (Hauser (Intuit) Tr. 913-914).

611. Similarly, in Dr. Hauser’s Disclosure Efficacy Survey (infra §4722-745), which
also included taxpayers who would qualify to file for free, roughly one third of all participants
indicated that they would actually start in Free Edition. (Hauser (Intuit) Tr. 912-913). Dr.
Hauser explained that his Disclosure Efficacy Survey was not measuring the exact same thing as
Professor Novemsky, but the two surveys were measuring the same basic “construct,” so a
scientist would expect them to be “in about the same place,” and yet they are not. (Hauser

(Intuit) Tr. 913).
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612. As Dr. Hauser put it at trial, Professor Novemsky’s results do not pass the “smell
test relative to the numbers we’ve seen elsewhere” and would make any reputable scientist “want
to see if we have some good explanations as to why the 52.7% is just high relative to these other
numbers.” (Hauser (Intuit) Tr. 913-916).

613. As discussed, the numerous flaws with Professor Novemsky’s survey provide
several explanations as to why his results are so different from the other evidence available in
this case.

614. In addition to those flaws, a close examination of his survey data reveals that only
a very small percentage of the respondents who attributed their misimpression to the TurboTax
advertisements and/or website did so with any reasonable degree of reliability. (Hauser (Intuit)
Tr. 951-952); RX1017 (Hauser Expert Report) 469).

615.  As an initial matter, when reporting his results at trial, Professor Novemsky
focused on only his Group A respondents. (Novemsky (FTC) Tr. 360-362, 411-413; GX303
(Novemsky Expert Report) figs. 1 & 2). When looking at the full survey population of 607
respondents, 190 of them (or 31.3%) both answered TAT240 that they believed they could file
for free with TurboTax in Tax Year 2021 and chose either “TurboTax advertisements” or
“TurboTax website” as a “source[]” of that belief in response to TAT255. (GX303 (Novemsky
Expert Report) 479 & fig. 2; GX757 (FTC); RX1392 (Novemsky (FTC) Dep.) at 207).

616. Of those 190 participants, 116 provided inconsistent responses about their ability
to file their taxes for free across the open-ended questions (TAT220/TAT230) and the closed-
ended one (TAT240). (RX1017 (Hauser Expert Report) 69 & fig. 5; Hauser (Intuit) Tr. 952).

As noted (supra Y9584-588), the TAT240 answers for those 116 people are not reliable and
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cannot be treated as valid evidence of deception. (RX1017 (Hauser Expert Report) 969; Hauser
(Intuit) Tr. 934-935).

617. Of the 74 remaining participants in Professor Novemsky’s survey, 40 also
selected responses to TAT255 in addition to “TurboTax advertisements” and “TurboTax
website.” (RX1017 (Hauser Expert Report) 470 & fig. 5; Hauser (Intuit) Tr. 952).

618.  As to those 40 participants who selected additional responses to TAT255 beyond
“TurboTax advertisements” and “TurboTax website,” Professor Novemsky did nothing to
determine what was the principal source of the person’s impression, or otherwise to disentangle
the relative roles played by the multiple sources identified. (Novemsky (FTC) Tr. 459-460).

619. The survey results for those 40 participants therefore are not reliable either,
meaning they cannot be treated as evidence of deception. (Hauser (Intuit) Tr. 952; RX1017
(Hauser Expert Report) 970).

620. This leaves only 34 of the participants who (1) answered TAT240 that they
believed they could file for free with TurboTax in Tax Year 2021, (2) chose only “TurboTax
advertisements” and/or “TurboTax website” as a “source[]” of that belief in response to TAT255,
and (3) did not provide inconsistent responses about their ability to file their taxes for free.
(RX1017 (Hauser Expert Report) §70 & fig. 5; Hauser (Intuit) Tr. 952).

621. Those 34 participants represent 5.6% of the 601 total participants who completed
Professor Novemsky’s survey and chose not to opt out—and only 4.4% of the 771 total
participants when opt-outs are included. (RX1017 (Hauser Expert Report) 470 & fig. 5; Hauser
(Intuit) Tr. 952; Novemsky (FTC) Tr. 463).

622. Given the numerous others flaws with Professor Novemsky’s survey (supra

99530-621), the survey does not provide reliable evidence that even those 34 participants were
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misled or deceived by TurboTax advertising about their ability to file their income taxes for free
using TurboTax. (Hauser (Intuit) Tr. 952-954). Given that Professor Novemsky did not use a
test-control design, he has no way of drawing causal inferences with respect to those 34
respondents. (Hauser (Intuit) Tr. 952-953). And without a control group in particular, he has no
way of ensuring that the survey itself did not influence those 34 respondents’ answers. (Hauser
(Intuit) Tr. 952-953). Regardless, 4.4% (or even 5.6%) is not a significant minority of
individuals. The survey simply does not show that any significant number of reasonable
consumers were misled by the challenged ads into believing that they could file for free using
TurboTax.

C. The Small Number Of Consumer Complaints Lodged Over Intuit’s

Advertising Proves That No Significant Minority Of Reasonable Consumers
Was Deceived

623. The miniscule number of complaints identified and put forward by Complaint
Counsel is strong evidence that the challenged ads were not likely to mislead a significant
minority of reasonable consumers about their ability to file for free using TurboTax. (RX1018
(Golder Expert Report) 84; Golder (Intuit) Tr. 1193-1196, 1208-1213).

624. Consumers who expect to receive a product for free but ultimately have to pay for
it would normally be angry, and such anger would manifest itself in a high rate of consumer
complaints and low customer retention for the company in question. (Golder (Intuit) Tr. 1189-
1191, 1213-1214). As an article cited by Complaint Counsel’s rebuttal witness Erez Yoeli and
written by Nobel Prize-winning economist George Akerlof explains, “Brand names” (like the
TurboTax brand) “give the consumer a means of retaliation if the quality does not meet
expectations,” including by “curtail[ing] future purchases.” (RX1370 (FTC) at 499-500; Yoeli

(FTC) Tr. 1739-1740). Likewise, academic marketing literature explains that complaints are a
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“major source of information on the quality of products and companies.” (RX1552 (FTC) at
168). “Customer complaints ... represent critical turning points in [a] company’s relationship
with its customers” and “are associated with a substantial increase in the probability that the
customer stops buying.” (RX562 (Intuit) at 42).

625. If consumers expected to file for free when they began using a TurboTax SKU but
could not do so—particularly on account of what Complaint Counsel have called “a multi-year,
multi-channel, multi-modal, multi-ad integrated marketing campaign”—they would express
anger over that fact in reporting their experiences using the product, including in complaints,
product reviews, and ratings. (Johnson (Intuit) Tr. 559-562, 678-679; Golder (Intuit) Tr. 1057-
1058, 1193-1194, 1212-1213; RX1018 (Golder Expert Report) 925, 36-37, 50). Indeed, a
meaningful volume of consumer complaints is a “clear signal” of deception. (Golder (Intuit) Tr.
1189-1191, 1193-1194, 1213-1214).

626.  The record does not show a meaningful volume of consumer complaints.
(RX1018 (Golder Expert Report) 968, 83-84; Golder (Intuit) Tr. 1057-1058, 1189-1190).

627. Seeking to carry their burden of proving that the challenged TurboTax ads are
deceptive, Complaint Counsel have relied on complaints in the “Consumer Sentinel” database,
an FTC database that collects complaints from consumers, as well as from state attorneys
general, the Better Business Bureau (“BBB”), other federal agencies, and others. (Shiller (FTC)
Tr. 144-145, 150; Baburek (FTC) Tr. 336).

628. The database collects complaints from a wide variety of sources to which
consumers might complain. (Golder (Intuit) Tr. 1194-1195). Consumers can file complaints that
end up in the database by, for example, submitting them online, calling the FTC, contacting their

state attorney general’s office, or visiting the BBB website. (Shiller Tr. 145, 149-151).
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629. These methods for filing a complaint with the FTC are well-known and relatively
easy for consumers to find. (Golder (Intuit) Tr. 1057, 1236-1237). That is especially true for a
population of consumers sufficiently comfortable online to prepare their taxes online.

630. Despite the Sentinel database’s comprehensiveness and accessibility, Complaint
Counsel have identified a miniscule number of complaints that support their allegations: As of
December 2022, Complaint Counsel had identified 396 complaints that they contended were
relevant to the allegations in this case—but by February 2023, Complaint Counsel had winnowed
those 396 down to 228 complaints filed in the Sentinel database between January 1, 2016, and
March 28, 2022. (RX277 (FTC) at 3; RX357 (FTC); Complaint Counsel’s Pretrial Brief at 25
(Feb. 17, 2023); Shiller (FTC) Tr. 270-271; RX1018 (Golder Expert Report) 9468-69).

631. Even if all 396 complaints initially relied on by Complaint Counsel were relevant
and reliable, they represent only 0.0005% of the 86.4 million TurboTax customers who filed at
least one return from Tax Year 2015 to Tax Year 2021. (Golder (Intuit) Tr. 1195-1196; RX1018
(Golder Expert Report) 968, 82). A chart depicting the 396 complaints identified by Complaint
Counsel compared to the total number of TurboTax customers who filed at least one return from
Tax Year 2015 to Tax Year 2021 is provided below. (RX1018 (Golder Expert Report) §968-69,

fig. 6).
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Figure 6
Complaints Identified by Complaint Counsel as a Share of TurboTax Customers Who
Filed At Least One Return
TY 2015 -TY 2021

N

0.0005%

Complaints Identified by
Complaint Counsel

86.4 million

TurboTax custormers who filed at least
one tax return from TY 2015 to TY 2021

632. The 228 complaints ultimately offered by Complaint Counsel represent just
0.0003% of the 86.4 million TurboTax customers who filed at least one tax return from Tax Year
2015 to Tax Year 2021. (RX1018 (Golder Expert Report) 68; Golder (Intuit) Tr. 1195-1198).

633.  Although any customer complaints must be verified to be reliable, Complaint
Counsel expended “minimal to nonexistent” effort to do so, as they did not confirm
complainants’ identities, tax-filing history, or use of TurboTax. (Golder (Intuit) Tr. 1198-1200;
RX1018 (Golder Expert Report) §78; RX1390 (Shiller (FTC) Dep.) at 20, 56-57, 115-116, 189-
192).

634. Many of the 228 complaints are not related to the challenged advertisements or
are not based on the complainant’s personal knowledge. Complainants testified that they were
not misled by any TurboTax advertising (GX123 (Lee (Consumer) Dep.) at 41-43), or that their

beliefs about their ability to file for free using TurboTax were wholly unrelated to TurboTax’s
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advertising (GX136 (Schulte (Consumer) Dep.) at 71-72). One complainant even clarified that
his complaint was “not about advertising for the TurboTax product” at all, stating, “I was not
misled—through ads or otherwise—about whether I would qualify for TurboTax Free
Edition.” (RX344 (Parvez (Consumer) Decl.) 98-9). Several other complaints focused on the
IRS’s Free File program, a government program entirely separate from TurboTax’s Free Edition
product. (GX136 (Schulte (Consumer) Dep.) at 19, 21-22; GX125 (Beck (Consumer) Dep.) at
60). And other complainants admitted to being inspired to complain by ProPublica’s mistaken
reporting, merely parroting those allegations without describing any personal experiences using
TurboTax that would suggest they were misled by TurboTax free advertising. (GX128
(Benbrook (Consumer) Dep.) at 51-52; GX138 (Adamson (Consumer) Dep.) at 46-47; see also
Intuit’s Motion in Limine to Exclude Complaints at App’x G (Feb. 10, 2023) (identifying
complaints referencing reporting about Intuit’s marketing practices, the FTC’s investigation, or
litigation against Intuit); RX1018 (Golder Expert Report) 477 & fig. 7).

635. And many of the 228 complainants offered testimony indicating that they
understood both that free TurboTax SKUs were qualified and the phrase “simple tax returns.”
(GX136 (Schulte (Consumer) Dep.) at 70; GX124 (Bodi (Consumer) Dep.) at 15-16, 39; GX128
(Benbrook (Consumer) Dep.) at 28-29, 56; GX130 (Tew (Consumer) Dep.) at 21, 37-39, 46, 54;
GX137 (Dukatz (Consumer) Dep.) at 64, 67-68; GX123 (Lee (Consumer) Dep.) at 28-29;
GX135 (Phyfer (Consumer) Dep.) at 66, 80; GX138 (Adamson (Consumer) Dep.) at 44, 69-70;
see also RX71 (Rozar (Consumer) Dep.) at 43, 60; RX70 (Beckett (Consumer) Dep.) at 74-77;
RX72 (Harford (Consumer) Dep.) at 161).

636. Professor Golder, through independent coders who were blind to the hypotheses

in this case, analyzed the complaints identified by Complaint Counsel and found that only 120
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were potentially relevant to Complaint Counsel’s allegations in this case. (Golder (Intuit) Tr.
1199-1201, 1207-1208; see also RX1018 (Golder Expert Report) §471-82). This represents only
0.0001% of the TurboTax customers during the six-year period of complaints. (Golder (Intuit)
Tr. 1207-1208; RX1018 (Golder Expert Report) 4968, 82). A chart depicting the 120 potentially
relevant complaints compared to the total number of TurboTax customers who filed at least one
return from Tax Year 2015 to Tax Year 2021 is provided below. (RX1018 (Golder Expert

Report) 982, fig. 9).

Figure 9
Complaints Identified by Complaint Counsel and Independent Coders as a Share of
TurboTax Customers Who Filed At Least One Return
TY 2015-TY 2021

0.0001% 0.0005%

Complaints with Free  Total Complaints
and Advertisingand  Identified by

No Golder Types  Complaint Counsel

86.4 million

TurboTax customers who filed at least
one tax return from TY 2015 to TY 2021

637. However counted, the number of complaints is microscopic compared to the
number of views, impressions, and clicks that the challenged ads received: Two TurboTax Free

Edition YouTube ads alone received over 15 million views in total. (Shiller (FTC) Tr. 272).
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Likewise, in Tax Years 2020 and 2021, TurboTax Free Edition ads generated over 15 billion
impressions and were clicked on over 130 million times. (Baburek (FTC) Tr. 338). Over that
same period, only 44 Sentinel complaints were filed. (Baburek (FTC) Tr. 338; Complaint
Counsel’s Pretrial Brief at 25 (Feb. 17, 2023)). Even considering only the advertisement clicks
from Tax Years 2020 and 2021, and ignoring consumers who would have seen ads through other
mediums in other years, the full set of 228 complaints amounts to just 0.000175% of those who
clicked on a TurboTax ad.

638.  Intuit’s rate of BBB complaints (31.3 complaints per million customers) is also
statistically significantly less than the complaint rate of 18 benchmark companies (including
TurboTax competitors H&R Block, TaxAct, TaxSlayer, FreeTaxUSA, and Cash App Taxes),
who incurred an average of 191.2 complaints per million customers. (Golder (Intuit) Tr. 1211;
RX1018 (Golder Expert Report) §986-89, fig. 10, App’x G, fig. G-2). A chart depicting
TurboTax’s complaint rate compared to benchmark companies is provided below. (RX

Summary 3 (Intuit); RX1018 (Golder Expert Report) 489, tig. 10, App’x G, fig. G-2).
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639. If, as Complaint Counsel contended, Intuit engaged in a multi-year, multi-
channel, multi-modal scheme to deceive customers, the number of consumer complaints would
be many orders of magnitude greater. (Golder (Intuit) Tr. 1211; RX1018 (Golder Expert Report)
989, fig. 10).

640. Intuit’s rate of BBB complaints is similarly much less when compared to well-
known instances of recent deception, which yielded “substantially higher” complaint rates.
(Golder (Intuit) Tr. 1212-1213; RX1018 (Golder Expert Report) 4489-90, fig. 10). For example,
Chime Financial—which has faced public allegations of defrauding customers—has a rate of
589.8 BBB complaints per million customers, compared to Intuit’s rate of 31.3. (Golder (Intuit)
Tr. 1212-1213; RX1018 (Golder Expert Report) §90).

641. The complaint rate here also pales in comparison to that found in other FTC

consumer protection cases. (RX1552 (FTC) at 171; Yoeli (FTC) Tr. 1750-1751). An article
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cited by Dr. Yoeli and written by Devesh Raval while working at the FTC’s Bureau of
Economics calculates the complaint rate for nine FTC consumer-protection cases by comparing
Sentinel Network complaints to the population of consumers allegedly harmed by the unlawful
conduct. (RX1552 (FTC) at 168-171; RX1362 (Yoeli Expert Report) 4130; Yoeli (FTC) Tr.
1746-1749). The article, entitled “Whose Voice Do We Hear in the Marketplace? Evidence
from Consumer Complaining Behavior,” calculated the rate for those nine cases as between 0.35
and 143.8 complaints per 1,000 victims. (RX1552 (Intuit) at 171; Yoeli (FTC) Tr. 1750).

642. As Dr. Yoeli conceded, if one accepted Professor Novemsky’s assertion that a
little more than half of TurboTax’s 24 million paying customers each year were deceived,
Intuit’s complaint rate per 1,000 customers over the course of seven years would be 0.0025, far
below the lowest number of complaints in any of the cases cited in Dr. Raval’s analysis. (Yoeli
(FTC) Tr. 1750-1751; see also Novemsky (FTC) Tr. 420-421).

643. If one accepted Professor Novemsky’s assertion that a little more than half of the
approximately 100 million U.S. taxpayers who do not qualify to file for TurboTax’s free SKUSs
were deceived each year, Intuit’s complaint rate per 1,000 customers over seven years would be
0.0006 (i.e., 228 complaints out of 368.9 million supposed instances of deception). (Novemsky
(FTC) Tr. 420-421).

644. And even if one took Professor Novemsky’s most conservative estimate that 30
million total consumers were deceived, Intuit’s complaint rate per 1,000 consumers would be
.0076, still far lower than the lowest rate cited in Dr. Raval’s analysis. (Novemsky (FTC) Tr.

420-421; RX1552 (Intuit) at 171).
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645. Dr. Yoeli conceded that based on his presumption that at least 100 million
consumers could have been deceived, Intuit’s complaint rate would be so low that he “can’t keep
track of the zeros.” (Yoeli (FTC) Tr. 1752).

646. That Intuit’s complaint rate in this case is substantially lower than the rate in other
FTC consumer-protection cases is strong evidence that consumers were not misled or deceived
by Intuit’s free TurboTax advertising. (Golder (Intuit) Tr. 1184-1197, 1208-1213; RX1018
(Golder Expert Report) 921, 68-93; see also Yoeli (FTC) Tr. 1749-1752; RX1552 (FTC) at 4).

647. The Court agrees with Intuit’s Vice President Jack Rubin, who testified that “if
Intuit had run a multiyear, multi-ad, multichannel, multimodal, integrated marketing campaign
that was deceptive,” it would “be a nightmare” for Intuit because it “would be overwhelmed with
complaints, in every channel,” and the company “would go out of business trying to pay to
handle all of [them],” neither of which has happened. (Rubin (Intuit) Tr. 1647-1649).

D. TurboTax Data Concerning Consumers’ Experiences Reflect That
Reasonable Consumers Were Not Deceived

648.  Other metrics of consumer feedback beyond complaints further underscore
Complaint Counsel’s failure to prove its case.

649. If Complaint Counsel’s deception theory were true, consumers who felt deceived
by ads for free TurboTax SKUs into believing that all TurboTax products were free or that
TurboTax was free for them when it was not would be less likely to use TurboTax again.
(Johnson (Intuit) Tr. 629; Golder (Intuit) Tr. 1057, 1059-1060, 1189-1190, 1213-1214; RX1018
(Golder Expert Report) 4920, 47-51; Yoeli (FTC) Tr. 1738).

650. However, the retention rate for users of paid TurboTax SKUs (83%) is higher

than that for users of free products, even though those would be the consumers necessarily
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deceived under Complaint Counsel’s theory. (RX57-A (Intuit) at 2; Johnson (Intuit) Tr. 628;
RX36 (Intuit); RX50 (Intuit) at 8; RX795 (Intuit) at 9; RX1018 (Golder Expert Report) §947-50;
GX152 (Johnson (Intuit) IHT) at 133).

651. TurboTax’s high paid retention rate demonstrates that the price these customers
are paying is consistent with their expectations, and that there is no unfulfilled expectation
among TurboTax customers about their ability to file for free—i.e., those customers are not
deceived. (Johnson (Intuit) Tr. 628-629; RX1018 (Golder Expert Report) 67).

652.  Still other routinely tracked consumer-feedback metrics, such as product
recommendation scores, and customer ratings and reviews, similarly reflect that consumers’
experiences with TurboTax met or exceeded their expectations, and they derived value from
TurboTax SKUs. (Johnson (Intuit) Tr. 559-562; Rubin (Intuit) Tr. 1556-1557; RX1018 (Golder
Expert Report) 936, 43-46, 48; GX150 (Goode (Intuit) [HT) at 120-121, 130-131). If
consumers were deceived, one would expect widespread consumer frustration to be reflected in
those metrics. (Rubin (Intuit) Tr. 1530-1531, 1556-1557, 1648; Golder (Intuit) Tr. 1057-1058,
1193-1194, 1212-1213; RX1018 (Golder Expert Report) §931-32, 36-37, 50, 228).

653. During Tax Year 2021, hundreds of thousands of customer reviews of TurboTax’s
products available on the TurboTax website generated average ratings between 4.4 and 4.9 out of
5 stars. (RX1532 (Intuit); Rubin (Intuit) Tr. 1504, 1571; Johnson (Intuit) Tr. 667-668, 678-679;
see also RX1018 (Golder Expert Report) 444, fig. 3). One would not expect to see any of this
favorable customer feedback if Intuit’s advertising was deceiving customers about their ability to
file for free with TurboTax. (Johnson (Intuit) Tr. 559-562, 574-576; Rubin (Intuit) Tr. 1556-

1557; RX1018 (Golder Expert Report) 9944-46, 48).
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654. TurboTax’s consistently high customer ratings and positive reviews suggest that
TurboTax SKUs are meeting or exceeding customer expectations regarding the price of
TurboTax. (Johnson (Intuit) Tr. 559-562; Rubin (Intuit) Tr. 1556-1557; RX1018 (Golder Expert
Report) 9944-46, 48). The volume of positive reviews for TurboTax was notable compared to
the few cherry-picked examples Complaint Counsel provided of negative reviews. (Compare
GX475, with Johnson (Intuit) Tr. 669-671; Deal (Intuit) Tr. 1418-1419, 1422-1425). At trial,
Complaint Counsel notably highlighted a single negative review when the surrounding 20
reviews visible on the screen were nearly all positive. (Johnson (Intuit) Tr. 669-671; GX475).
Complaint Counsel cannot meet their burden of proof by pointing to the proverbial needle in a
haystack.

655.  Another metric that provides strong evidence that customers are not deceived by
Intuit’s advertising for free TurboTax SKUs is its customer-abandonment rates, which measure
the rate at which TurboTax customers do not complete their tax returns after they start preparing
them with TurboTax. (Rubin (Intuit) Tr. 1586-1587). Complaint Counsel have tried to suggest
that consumers starting but not finishing using TurboTax Free Edition is evidence of deception.
(Evans (FTC) Tr. 58). But that argument is not supported by the evidence.

656. TurboTax Free Edition has an abandonment rate of 22%, and TurboTax’s paid
products also have an abandonment rate of 22%. (Rubin (Intuit) Tr. 1587).

657. The fact that the abandonment rate for TurboTax Free Edition is the same as the
rate for all other TurboTax SKUs demonstrates that consumers are abandoning TurboTax for a
reason (or reasons) common to all products—such as losing confidence in their ability to file
their return and cross-shopping—not because they expect to file for free but are then informed

that they must pay to file with TurboTax, which is a reason specific to Intuit’s free products.
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(Rubin (Intuit) Tr. 1585-1588, 1610-1611; RX52 (Intuit) at 4; see also RX1018 (Golder Expert
Report) 459). If consumers were abandoning TurboTax Free Edition because they felt deceived,
the product’s abandonment rate would be higher than that of its paid products. (Rubin (Intuit)
Tr. 1587-1588, 1610-1611; Johnson (Intuit) Tr. 575, 629).

658. The reasons consumers typically abandon confirm this. Consumers typically
abandon TurboTax because they lose confidence in their ability to file on their own, because they
are only using the software to double-check what their outside tax provider told them, and/or
because they are comparing different tax-preparation products. (Rubin (Intuit) Tr. 1585-1588,
1610). None of those reasons for abandonment is specific to TurboTax’s free products—and
none indicates deception. (Rubin (Intuit) Tr. 1585-1588).

659. Intuit’s data show that, each year, _
I (Rubin (Intuit) Tr. 1618-1620; RX765-A (Intuit) at 5; RX57-A (Intuit) at 2). In
Tax Year 2018, for example, _ _)
I (Rubin (Intuit) Tr. 1619; RX765-A (Intuit) at 5).
And in Tax Year 2020,_ _) did so.
(RX57-A (Intuit) at 2; Rubin (Intuit) Tr. 1620).

se0.The fuct
_ indicates that Intuit is successful in its efforts to reach taxpayers

who qualify for that product and that there is no deception from the challenged ads. (Rubin
(Intuit) Tr. 1620-1621). It certainly undercuts Complaint Counsel’s argument that it is
appropriate to examine the percentage of all taxpayers without simple tax returns and conclude

from that fact alone that the ads are deceptive.
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661. Moreover, data show that most consumers' between Tax Years 2014 and
202 1—start and finish in the same SKU. (RX820 (Intuit); RX821 (Intuit); RX1018 (Golder
Expert Report) fig. 37; see also Rubin (Intuit) Tr. 1552-1553 (only 14% of TurboTax customers
saw an upgrade screen in Tax Year 2021)).

662. The high rate of consumers who start and finish in the same product refutes
Complaint Counsel’s notion that consumers are being deceived into upgrading to paid TurboTax
products. (RX260 (FTC) 996, 59). These percentages are especially impressive given that third-
party review websites like the New York Times’ Wirecutter recommend that consumers “should
start with Free Edition” even if they know they do not qualify. (RX505 (Intuit) at 3; RX80
(Intuit) at 2; RX1497 (Intuit) at 2).

663. The absence of widespread deception is also borne out by Intuit’s customer-level
data. When economist Bruce Deal examined the actual behavior of those consumers most
susceptible to the deception alleged by Complaint Counsel—i.e., new TurboTax Free Edition
customers who found the product through a TurboTax advertisement, paid to file, and did not
have prior experience with the product evidencing either familiarity with Intuit’s paid offerings
or a preference inconsistent with an expectation of filing for free—the customer-level data
showed no direct evidence that consumers believed they had been deceived. (Deal (Intuit) Tr.
1294, 1296, 1322, 1324-1325). In fact, Mr. Deal concluded that the customer-level data for only
510 TurboTax customers—out of over 55 million Tax Year 2021 customers analyzed—were
even potentially consistent with the deception alleged by Complaint Counsel. (Deal (Intuit) Tr.
1368, 1372-1373; RX1027 (Deal Expert Report) §4161-162).

664. The first phase of Mr. Deal’s empirical analysis began by looking at the

approximately 55.5 million individuals (the “TY21 Customer Base”) that either logged into
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existing TurboTax accounts or created new accounts during Tax Year 2021. (Deal (Intuit) Tr.
1326; RX1027 (Deal Expert Report) 998).

665. First, Mr. Deal identified 13.4 million customers who filed their federal and state
tax returns for free. (Deal (Intuit) Tr. 1341-1342; RX1027 (Deal Expert Report) 9108-110). By
definition, those 13.4 million customers could not have been deceived because, to the extent they
had an expectation about filing their tax returns for free, their expectations were met. (Deal
(Intuit) Tr. 1342).

666. Second, Mr. Deal identified 17.6 million customers for whom the data was
inconsistent with deception because they either (1) never began a tax return in a TurboTax SKU
(6.8 million), or (2) began a tax return but did not complete that return with TurboTax (10.8
million). (Deal (Intuit) Tr. 1331-1332; RX1027 (Deal Expert Report) §101). None of those 17.6
million customers paid Intuit to file their tax returns in 2021. (Deal (Intuit) Tr. 1332, 1334;
RX1027 (Deal Expert Report) 49101, 103). These customers also understood they had a choice
not to use TurboTax and, in fact, they exercised that choice. (Deal (Intuit) Tr. 1331).

667. Mr. Deal observed that the 10.8 million customers who began a return in
TurboTax Free Edition but did not complete their taxes using TurboTax could have selected an
alternative form of tax preparation for any number of reasons. (Deal (Intuit) Tr. 1332-1333).
These might include customers who begin using a DIY tax-preparation product but due to fear,
uncertainty, and doubt (or “FUD”) decide to switch to an assisted tax-preparation method (e.g., a
CPA); customers who are testing multiple software options; or customers who were using
TurboTax to “double-check[]” tax returns prepared by their CPA, to name a few. (Deal (Intuit)

Tr. 1333-1334).
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668. Mr. Deal also concluded that in the event these 10.8 million customers abandoned
TurboTax Free Edition after being informed they were not eligible to file for free, the data
showed they did not invest a significant amount of time using the product before receiving that
message. (Deal (Intuit) Tr. 1335-1342). It takes most consumers 30 minutes or less after
starting their tax forms in TurboTax Free Edition to learn that their tax situation is not covered
and that they need to switch. (Supra 9450; Rubin (Intuit) Tr. 1541; RX1027 (Deal Expert
Report) 105, fig. 12; Deal (Intuit) Tr. 1334-1340). That 30-minute figure likely overstates how
long consumers were actively using the website, as it simply reflects how long the website was
open on a consumer’s web browser. (Deal (Intuit) Tr. 1336-1338; RX1027 (Deal Expert Report)
9982, 106). For example, if a consumer stepped away for a ten-minute phone call without
closing her browser, those ten minutes would have counted towards the elapsed time. (RX1027
(Deal Expert Report) 4106). Thus, in the event these customers came to the website under the
false impression that they would be able to file for free, there is no evidence that it would have
taken them any material amount of time to learn otherwise. (Rubin (Intuit) Tr. 1541; Deal
(Intuit) Tr. 1338).

669. Finally, Mr. Deal identified an additional 24.4 million customers who paid to file
their federal and/or state tax returns with TurboTax. (Deal (Intuit) Tr. 1342; RX1027 (Deal
Expert Report) 499). Of those 24.4 million, 23.1 million fell into one of three overlapping
categories that are inconsistent with Complaint Counsel’s theory of deception, which together
can be summarized as having sufficient experience with the TurboTax suite of products and/or
their own personal tax situations to have not been deceived into believing that TurboTax would
be free for them. These consumers either (1) were on notice from their previous experience with

TurboTax that TurboTax in fact was unlikely to be free for them; (2) preferred paid features,
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evidencing they did not have an expectation of filing for free; and/or (3) qualified to use
TurboTax Free Edition but made a choice to pay instead. (Deal (Intuit) Tr. 1342; RX1027 (Deal
Expert Report) 111, fig. 13).

670. Within the set of 23.1 million paying customers, 22.1 million were on notice from
their previous experience with TurboTax that TurboTax in fact was unlikely to be free for them,
meaning (a) they received a recommendation for or started a return in a paid product in Tax Year
2021; (b) they used a paid TurboTax SKU and paid to file in either of the two preceding tax
years (i.e., Tax Year 2019 and/or Tax Year 2020); (c) they started in a paid TurboTax SKU in
either of the two preceding tax years; and/or (d) they encountered an upgrade screen and were
told their tax situation was not eligible for TurboTax Free Edition in either of the two preceding
tax years. (Deal (Intuit) Tr. 1345-1350; RX1027 (Deal Expert Report) 9125-141, fig. 15).

671. These 22.1 million customers’ past experiences with TurboTax paid products
indicate that they could not have reasonably believed they could file for free with TurboTax in
Tax Year 2021. (Deal (Intuit) Tr. 1348-1351). These consumers would understand at a
minimum that they would need to determine whether they qualified for a free TurboTax SKU in
a given year. (RX1395 (Deal (Intuit) Dep. Tr.) at 132-133). As Mr. Novemsky testified,
consumers who “used TurboTax in the last three years ... probably have a good sense of whether
[they] have to pay or not because [they] either paid [for TurboTax] or [they] got it for free.”
(Novemsky (FTC) Tr. 380; Deal (Intuit) Tr. 1348-1349).

672. Within the set of 23.1 million paying customers, 7.3 million customers exhibited a
preference for paid add-on features or functionalities, meaning they (a) purchased optional add-
on bundles; (b) paid for TurboTax expert assistance; and/or (c) paid for features available only in

paid TurboTax SKUs. (Deal (Intuit) Tr. 1351-1353; RX1027 (Deal Expert Report) J116-127,
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fig. 14). This behavior is inconsistent with deception as well, because if a reasonable consumer
expected to file their tax return for free but then discovered otherwise, it would make little sense
for them to then voluntarily pay even more than the minimum required. (Deal (Intuit) Tr. 1352-
1353). Many of the 7.3 million customers identified by Mr. Deal who elected to purchase
additional optional, paid TurboTax services were also part of the 22.1 million customers who had
previously used or been recommended to use a paid TurboTax product in the prior two tax years.
(Deal (Intuit) Tr. 1351-1353; RX1027 (Deal Expert Report) §4/116-127, Figure 14). As Mr. Deal
explained, there is “a lot of overlap among these categories.” (Deal (Intuit) Tr. 1352).

673.  Within the set of 23.1 million paying customers, 4 million customers were eligible
to file using TurboTax Free Edition but made a choice to use a paid TurboTax SKU in order to
claim additional deductions or credits on Schedule A or Schedule 3 (but did not attach any other
schedules). (Deal (Intuit) Tr. 1354-1355; RX1027 (Deal Expert Report) §4/113-114). Rather
than being deceived about their ability to file for free, these 4 million customers made the
rational choice to decrease their tax liability by, on average, $500 to $1,500—far more than the
amount they paid Intuit to use a paid TurboTax SKU. (Deal (Intuit) Tr. 1355-1356; RX1027
(Deal Expert Report) 114). This demonstrates an awareness of their personal tax situation that
casts doubt that these consumers believed they had simple tax returns or were motivated to use
TurboTax because of a belief that they would be able to file their taxes for free. (Deal (Intuit)
Tr. 1355-1356; RX1027 (Deal Expert Report) q115).

674. Altogether, then, in the first phase of his analysis Mr. Deal found that 97.6% of
the 55.5 million TY21 Customer Base either did not pay to file, had prior experience with paid
TurboTax SKUs, or evinced a preference for paid products. (Deal (Intuit) Tr. 1358-1360;

RX1027 (Deal Expert Report) 912, 98, 142).
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675. In the second phase of his analysis, Mr. Deal further examined the remaining 1.3
million individuals in the TY21 Customer Base to determine whether there was any direct
evidence of deception among the group that most closely aligned to Complaint Counsel’s
allegations. (Deal (Intuit) Tr. 1357-1358; RX1027 (Deal Expert Report) §145; RX1395 (Deal
(Intuit) Dep.) at 153-154).

676. To identify this group of customers, Mr. Deal focused his second-phase analysis
on the approximately 535,000 customers who, based on the available data, arrived at the
TurboTax website from a TurboTax advertisement, regardless of whether it was an ad for
TurboTax free products. (Deal (Intuit) Tr. 1359-1360; RX1027 (Deal Expert Report) q9149-
150).

677. Among those roughly 535,000 customers, Mr. Deal further narrowed his analysis
to focus on the approximately 135,000 customers who had nof used TurboTax in the previous
two tax years (i.e., Tax Year 2019 and/or Tax Year 2020). (Deal (Intuit) Tr. 1362-1364;
RX1027 (Deal Expert Report) 151-152). These new customers may be less familiar with
TurboTax SKUs, including the qualifications for TurboTax Free Edition, due to their experiences
from previous tax years and accordingly arguably be more susceptible to the deception alleged
by Complaint Counsel. (Deal (Intuit) Tr. 1361-1363; RX1027 (Deal Expert Report) 9149-151).

678. Among new TurboTax customers who arrived via an advertisement, Mr. Deal
next focused his analysis on the 43,776 customers who had spent at least 60 minutes of elapsed
time (including possible inactive time) using TurboTax before encountering an upgrade screen.
(Deal (Intuit) Tr. 1363-1364; RX1027 (Deal Expert Report) §152). Mr. Deal identified these
customers as a focus for his analysis because, consistent with his understanding of Complaint

Counsel’s allegations of deception, these customers may have invested sufficient time using the
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product that they could feel less able to switch to an alternative method of tax preparation. (Deal
(Intuit) Tr. 1363-1365).

679. But when Mr. Deal examined those customers who may have been most
susceptible to the deception alleged by Complaint Counsel for direct evidence of deception, he
found just 510 of these 43,776 customers who even potentially viewed themselves to have been
deceived. (Deal (Intuit) Tr. 1365-1368; RX1027 (Deal Expert Report) 161).

680. To identify such direct evidence, Mr. Deal considered three indicators that
customers had unfavorable experiences using TurboTax: (1) complaints identified by Complaint
Counsel; (2) low product recommendation scores; and/or (3) low customer ratings. (Deal (Intuit)
Tr. 1366-1368; RX1027 (Deal Expert Report) §9160-161). As noted (supra §9624-625, 639,
647, 649, 652-655), given the nature of the alleged deception in this case, customers who
believed themselves to be deceived would be expected to voice their disapproval through
complaints and other consumer feedback metrics. (Rubin (Intuit) Tr. 1556; RX1018 (Golder
Expert Report) 936-37, 50). Thus, the fact that only 510 of the 43,776 customers ultimately did
voice such disapproval suggests that the vast majority of those customers were not deceived.
(Deal (Intuit) Tr. 1365, 1368).

681. Having not identified meaningful direct evidence of deception among those
customers whose experiences most closely resemble Complaint Counsel’s theory of deception,
there is no reason to believe that any customer group excluded earlier in Mr. Deal’s funnel (e.g.,
customers who did not arrive via a TurboTax advertisement, or customers who did not pay to file
using TurboTax) would evidence any greater rate of unfavorable experiences showing deception.

(RX1395 (Deal (Intuit) Dep.) at 160-162, 165).
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682. In total, Intuit’s customer-level data are even potentially consistent with the type
of deception alleged by Complaint Counsel for less than 0.0009% of the 55.5 million individuals
(or 1 in 100,000) in the TY21 Customer Base. (Deal (Intuit) Tr. 1368, 1375-1376; RX1027
(Deal Expert Report) 161-162).

E. Reliable Consumer Testing And Survey Evidence Reflects That Reasonable
Consumers Were Not Deceived

683. In contrast to Complaint Counsel’s reliance on Professor Novemsky’s flawed
“perception study” as the sole basis for assessing the claims Intuit’s ads conveyed and the
likelihood that consumers were deceived, Intuit presented credible and scientifically sound
evidence, from both fact and expert witnesses, regarding the effect the company’s advertising
had on consumers’ understanding and behavior. This evidence shows that Intuit’s advertising

did not deceive reasonable consumers.

1. Copy Testing

684. The survey evidence in this case that is reliable uniformly indicates that
consumers are not under a misimpression about their ability to file their taxes for free using
TurboTax. (Infra §9685-766).

685. Chief among that evidence is copy testing that Intuit commissioned on its
TurboTax television ads (in the regular course of business) to understand consumer perception of
and consumer reaction to the ads. (GX460 (Intuit); RX1543 (Intuit); Ryan (Intuit) Tr. 701;
Hauser (Intuit) Tr. 880). Unlike Professor Novemsky’s survey, these copy tests showed
consumers ads before soliciting feedback. (Novemsky (FTC) Tr. 354, 405-406; Ryan (Intuit) Tr.

701; GX460 (Intuit); RX1543 (Intuit)).
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686. The results of Intuit’s copy tests are inconsistent with consumers being misled or
deceived by the ads. (Infra §9694-699, 701, 703, 710, 713).

a. 1720 Copy Test

687. The copy test discussed most extensively at trial was the “TY?20 Test,” which was
conducted in September 2020, in advance of the Tax Year 2020 filing season. (GX460 (Intuit);
Novemsky (FTC) Tr. 364-366, 499-508; Ryan (Intuit) Tr. 735-740, 821-825; Hauser (Intuit) Tr.
876-892).

688.  This test was conducted by Ipsos, a market research and consulting firm. (Hauser
(Intuit) Tr. 877-878). Complaint Counsel have not disputed that the TY20 Test was conducted
reliably and that its results were reported reliably. (Novemsky (FTC) Tr. 501; Hauser (Intuit) Tr.
877-878).

689. The survey population for the TY20 Test was taxpayers who (1) had filed taxes
the previous year, (2) considered themselves the “Tax decision maker” for their household, and
(3) were between the ages of 18 and 49. (GX460 (Intuit) at 2; Ryan (Intuit) Tr. 736). Within
that population, 64% of test participants were between the ages of 18 and 39. (GX460 (Intuit) at
35).

690. Given that people with simple tax returns tend to skew younger, supra 9985, 193,
it is likely that many participants in the TY20 Test qualified for TurboTax Free Edition—greater
than the roughly 33% of all U.S. taxpayers who qualify. (Ryan (Intuit) Tr. 736, 740; Rubin
(Intuit) Tr. 1597).

691. The TY20 Test’s survey population was divided into one control group and four
test groups; each group had roughly 200 participants. (GX460 (Intuit) at 28). The control group

was given the TurboTax brand name but not shown any TurboTax ads. (GX460 (Intuit) at 36;
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Hauser (Intuit) Tr. 878). The test groups were shown, within a cluttered multimedia
environment, one of four draft TurboTax Free Edition ads that were being considered for the Tax
Year 2020 filing season: “Auctioneer,” “Dance Class,” “Young Love,” and “Spelling Bee.”
(GX460 (Intuit) at 2-6, 28; Ryan (Intuit) Tr. 735, 738-739; Hauser (Intuit) Tr. 878-879).

692.  After exposure to the brand name or one of the draft ads, the TY20 Test
participants were asked questions about TurboTax, including, for example, whether it “Is a
“good value,” “Has clear and honest pricing,” and “Is changing the way we do taxes.” (GX460
(Intuit) at 28; Ryan (Intuit) Tr. 738).

693. Among the questions posed to study participants was whether TurboTax “Allows
me to file my taxes for free.” (GX460 (Intuit) at 28; Ryan (Intuit) Tr. 738-739).

694. Responses to that question in both the control group and the test groups suggest
that consumers were not misled or deceived by TurboTax advertising about their ability to file
their income taxes for free using TurboTax. (Ryan (Intuit) Tr. 739-740; Hauser (Intuit) Tr. 881-
885).

695. In the control group, 33% of respondents were reported as believing that
TurboTax “Allows me to file my taxes for free.” (GX460 (Intuit) at 28). That percentage
matches the approximately 33% of all taxpayers who do in fact qualify to use TurboTax Free
Edition, and is likely lower than the percentage of respondents who actually were eligible to use
Free Edition, given that the survey population, as noted, skewed younger, and younger people
are relatively likely to have simple tax returns. (GX460 (Intuit) at 2, 35; Ryan (Intuit) Tr. 739-
740; Rubin (Intuit) Tr. 1597). Similarly, the 33% figure is lower than the roughly 50% of
consumers that are in the market for online tax-preparation product who qualify for TurboTax

Free Edition. (Johnson (Intuit) Tr. 592-593, 657; Ryan (Intuit) Tr. 739; RX814 (Intuit) at -6784).
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696. The results from the TY20 Test control group indicates that, as of September
2020—multiple years after Intuit had begun advertising its free tax software—TurboTax
marketing either had not reached many consumers who qualify to file for free, or had not
successfully persuaded many of those consumers that they qualify. (Hauser (Intuit) Tr. 883;
RX1017 (Hauser Expert Report) 479). That is not what one would expect to see if TurboTax’s
advertising was deceptive in the manner alleged. (Hauser (Intuit) Tr. 883; RX1017 (Hauser
Expert Report) 479).

697. In the test groups, the percentage of respondents reported as believing that
TurboTax “Allows me to file my taxes for free” were not substantially higher than in the control
group, and did not cause Intuit to believe that the respondents in the test groups had a
misimpression about their ability to file for free. (GX460 (Intuit) at 28; Ryan (Intuit) Tr. 739-
740).

698.  Nothing in the results suggests that a significant number of participants in the
TY20 Test were under a misimpression that they could file for free using TurboTax. (Ryan
(Intuit) Tr. 740; Hauser (Intuit) Tr. 884).

699. The results are particularly notable because the ads used in the TY20 Test were
not the final versions that ran during the Tax Year 2020 filing season. (Ryan (Intuit) Tr. 736-
738, 740; RX1496 (Bennett (WK) Decl.) 494-7). The “Spelling Bee” ad tested was the Tax Year
2018 version. (Ryan (Intuit) Tr. 736-737; RX1496 (Bennett (WK) Decl.) 94; RX1491 (Intuit);
GX460 (Intuit) at 6). The “Auctioneer,” “Dance Class,” and “Young Love” ads were drafts that
included no written disclosure at all. (Ryan (Intuit) Tr. 737-738; RX1496 (Bennett (WK) Decl.)

€95-7; RX 1492 (Intuit); RX1493 (Intuit): RX 1494 (Intuit); RX1495 (Intuit); GX460 (Intuit) at 3-

195



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 202 of 447 * PUBLIC *

5). The TY20 Test results are thus consistent with Intuit’s broader argument that even without
any disclosures, the challenged ads are not deceptive.

700. The TY20 Test’s results also depict only the short-term effects of TurboTax
advertising, effects that typically decay over time. (Hauser (Intuit) Tr. 881-882, 884-885;
RX1017 (Hauser Expert Report) 480). The only evidence of long-term effects that the TY20
Test provides is the control group results—which, again, show that up until the time the TY20
Test was administered, consumers were underestimating their ability to file for free. (Hauser
(Intuit) Tr. 883; RX1017 (Hauser Expert Report) §79).

701. If anything, then, the results from the TY20 Test’s test groups may overstate the
lasting impact the tested ads had on actual consumers. (Hauser (Intuit) Tr. 881-882, 884-885;
RX1017 (Hauser Expert Report) 4980, 82). Regardless, the results do not suggest that TurboTax
ads misled consumers who do not qualify for TurboTax Free Edition into believing that they can
file for free with TurboTax or into believing that all TurboTax SKUs are free. (Ryan (Intuit) Tr.
739-740; Hauser (Intuit) 881-885; RX1017 (Hauser Expert Report) 4980, 82).

b. TY22 Copy Test

702.  During the Tax Year 2022 filing season, Intuit commissioned another copy test

the 12 Tese) of

(RX1543 (Intuit); Ryan (Intuit) Tr. 771-775).
703.  Like the results of the TY20 Test, the results from the TY22 Test suggest that
consumers were not misled or deceived by TurboTax advertising about their ability to file their

taxes for free using TurboTax. (Ryan (Intuit) Tr. 775; RX1543 (Intuit) at 19).

704. Like the TY20 Test, the TY22 Test was _

B (RX1543 (Intuit) at 1).
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705.  The survey population for the TY22 Test was taxpayers _

- |

(RX1543 (Intuit) at 2; Ryan (Intuit) Tr. 773).
706.  Given that people with simple tax returns tend to skew younger, supra 4985, 193,

and given that the TY22 Test participants considered their tax returns not complicated, -

I < (i) T 773, 740; Rubin
(Intuit) Tr. 1597; RX1543 (Intuit) at 2).

707. The TY22 Test’s survey population was _
B (X543 (Intuit) at 3, 4, 19; Ryan (Intuit) Tr. 772-773). |GGG

I (<
(oo v, 77273, |

B (Rx1543 (Intuit) at 3, 19; Ryan (Intuit) Tr. 772-773).

708.  After exposure to the ads, the TY22 Test asked_
I (5 (1) at 19: Ryan (it
Tr. 774).

o0,
(RX1543 (Intuit) at 19; Ryan (Intuit) Tr. 774). |||
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I (<543 (oo ot 15).
N x5t o 19). [
I (<X 543 (i) o 19,

710.  These results suggest that reasonable consumers were not misled or deceived by

TurboTax’s advertising about their ability to file their taxes for free. (Ryan (Intuit) Tr. 775).

I (<
(Intuit) Tr. 739; Johnson (Intuit) Tr. 657; GX654 (Intuit)).

711 Moreove:, I
I (Ron (Intuit) Tr. 774-775; RX1543 (Intuit) at 2).

712.  Professor Novemsky’s survey provides no evidence of consumer impression

about the ads tested in the TY22 Test (or any other Tax Year 2022 ads), because _

e

(FTC) Tr. 510; Ryan (Intuit) Tr. 771-772).

713.  The TY22 Test, however, does provide evidence of consumer impressim-

I (- (1) Tr 7).
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2. TY20 NPS Survey

714.  Additional evidence indicating an absence of deception can be found in a “Net
Promoter Score” survey from Tax Year 2020 (the “TY20 NPS Survey”). (GX665 (Intuit)).

715. Intuit relies on NPS surveys to assess consumers’ experiences with TurboTax
SKUs and the likelihood that consumers will recommend those products to others. (Rubin
(Intuit) Tr. 1531; RX1018 (Golder Expert Report) 38).

716. Inthe TY20 NPS Survey, over 2,000 consumers who had used TurboTax online

products that o yar were sked: -
I (.5

(Intuit) Tr. 1532; GX665 (Intuit) at 43).

717.  Less than half of survey respondents (48%) responded that they were aware of
Intuit’s free TurboTax offering. (Rubin (Intuit) Tr. 1532; GX665 (Intuit) at 43). That is barely
higher than the 44% of survey respondents who had actually filed their taxes with TurboTax Free
Edition that year. (GX665 (Intuit) at 44; Rubin (Intuit) Tr. 1532-1533).

718. If TurboTax advertising was misleading consumers into believing they could file
for free, one would instead expect a large disparity between those two percentages. (Rubin
(Intuit) Tr. 1533-1534; GX665 (Intuit) at 43-44).

719.  The TY20 NPS Survey also reported that only- of respondents who had used
a paid TurboTax SKU had even been aware that TurboTax had a free offering when they began
their tax return. (GX665 (Intuit) at 44; Rubin (Intuit) Tr. 1534).

720. That only - of respondents who used a paid TurboTax SKU had even been
aware that TurboTax had a free offering underscores that Intuit is successful in targeting

consumers with simple tax returns who qualify to use free TurboTax SKUs with its free
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TurboTax advertisements. (Rubin (Intuit) Tr. 1534-1535; GX665 (Intuit) at 44). It also
indicates that Intuit has similar success communicating with its paying customers about the
products available to them—and avoiding the misleading message that those customers can file
for free. (Rubin (Intuit) Tr. 1534-1535; GX665 (Intuit) at 44). Again, if Complaint Counsel’s
theory were accurate, one would expect to see most paid consumers at least aware of the
existence of the free product. (Rubin (Intuit) Tr. 1534-1535).

721.  Thus, the TY20 NPS Survey results demonstrate that consumers who visit the
TurboTax website expecting to file for free are filing for free, while consumers who visit the
TurboTax website expecting to pay to file their taxes are finding TurboTax’s paid offerings.
(Rubin (Intuit) Tr. 1534-1535). The results, again, are inconsistent with deception. (Rubin
(Intuit) Tr. 1534-1535).

3. Disclosure Efficacy Survey

722.  The “Disclosure Efficacy Survey” that Dr. Hauser designed, implemented, and
analyzed provides further evidence of an absence of deception. (Hauser (Intuit) Tr. 846-875;
RX1017 (Hauser Expert Report) §486-100). In short, the Disclosure Efficacy Survey shows that
changing TurboTax’s marketing to address Complaint Counsel’s allegations would have no
effect on consumer behavior. (Hauser (Intuit) Tr. 875).

723. The survey was a test-control experiment, which (as noted supra §9531-532) is
the scientifically accepted method for assessing causality. (Hauser (Intuit) Tr. 847-848; RX1017
(Hauser Expert Report) 86).

724.  The participants included both taxpayers who qualified for TurboTax Free Edition

and those who did not. (Hauser (Intuit) Tr. 855). Each participant, irrespective of their tax
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situation, was randomly assigned to one of two groups: the “Original Disclosures Group” or the
“Revised Disclosures Group.” (Hauser (Intuit) Tr. 852; RX1017 (Hauser Expert Report) 986).

725.  Each group of participants was shown three types of material designed to replicate
Intuit’s TurboTax marketing communications: (1) a video advertisement, (2) a website
homepage, and (3) a products & pricing webpage. (Hauser (Intuit) Tr. 856; RX1017 (Hauser
Expert Report) 487).

726. To ensure participants’ objectivity and avoid contaminating the results with any
predispositions participants could have about TurboTax, Dr. Hauser replaced the Intuit and
TurboTax brands in the material shown to both groups with a disguised brand name, “Vertax.”
(Hauser (Intuit) Tr. 855; RX1017 (Hauser Expert Report) §87).

727.  Apart from replacing the brand name with Vertax, the materials shown to the
Original Disclosures Group were materially identical to TurboTax marketing materials in Tax
Year 2021. (RX1017 (Hauser Expert Report) 990).

728.  The materials shown to the Revised Disclosures Group, meanwhile, were
designed to account for revisions advocated for in Complaint Counsel’s complaint, and to
conform with Intuit’s settlement with the state attorneys general. (Hauser (Intuit) Tr. 857-859,
862-863, 1018-1027; RX1017 (Hauser Expert Report) 490).

729.  The Original Disclosures Group was shown a Vertax-branded version of the Tax
Year 2021 “Dance Class” video ad. (RX1548 (Intuit); Hauser (Intuit) Tr. 859; RX1017 (Hauser
Expert Report) 490). In that ad, the spoken dialogue consisted entirely of a dance instructor
repeating the word “free” twelve times. (RX1548 (Intuit); Hauser (Intuit) Tr. 860). The ad then
concluded with a voiceover stating, “That’s right, Vertax Free Edition is free. See details at

vertax.com.” (RX1548 (Intuit)). The ad’s end card also included a written disclosure stating,
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“Vertax Free Edition is for simple U.S. returns only. See if you qualify at vertax.com. Offer
subject to change.” (RX1548 (Intuit)).
730. The Revised Disclosures Group was shown a Vertax-branded version of the Tax
Year 2017 “Fishing” video ad. (RX1549 (Intuit); Hauser (Intuit) Tr. 861; RX1017 (Hauser
Expert Report) 490). In contrast to the “Dance Class” ad, the “Fishing” ad repeats the word
“free” only twice, and there is other non-free-related dialogue. (RX1549 (Intuit); Hauser (Intuit)
Tr. 861-862). Dr. Hauser also modified the voiceover from the original “Fishing” ad so that the
ad shown to survey respondents stated: “Vertax Free Edition is for simple returns only. Not all
taxpayers qualify to file for free. See if you qualify at vertax.com.” (RX1549 (Intuit); Hauser
(Intuit) Tr. 861-862). And he made several modifications to the written disclosures shown on the
end card in the Vertax-branded “Fishing” ad. Specifically, the disclosures:
e stated: “For simple returns only. Not all taxpayers qualify for Free Edition. See
if you qualify at Vertax.com.” (RX1549 (Intuit));
e were in larger and brighter font than in the modified “Dance Class” ad. (RX1548
(Intuit); RX1549 (Intuit); Hauser (Intuit) Tr. 863; RX1017 (Hauser Expert
Report) at C-1-6); and
e appeared on the screen for 8 seconds, which is longer than in the “Dance Class
ad,” and roughly twice as long as the typical disclosure for a 30-second video ad.
(RX1548 (Intuit); RX1549 (Intuit); Hauser (Intuit) Tr. 864; RX1017 (Hauser
Expert Report) at C-1-6).
731.  Complaint Counsel contend that the ad shown to the Revised Disclosures Group
was as deceptive as the ad shown to the Original Disclosures Group. (Hauser (Intuit) Tr. 991;

Complaint Counsel’s Pretrial Brief'at 19 n.21 (Feb. 17, 2023)). The revised ad was not
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deceptive, however, because it contained repeated, explicit, and prominent qualifying statements.
(RX1549 (Intuit); RX1017 (Hauser Expert Report) at C-1-6; RX1018 (Golder Expert Report)
4131-135; Golder (Intuit) Tr. 1149-1150). Copy testing of comparable ads in Tax Year 2022
confirms that the revised ad was not deceptive. (RX1543 (Intuit); RX1548 (Intuit); RX1549
(Intuit)).

732.  After viewing the video ad, the Disclosure Efficacy Survey participants were
exposed to the two webpages. (Hauser (Intuit) Tr. 856; RX1017 (Hauser Expert Report) at C-1-
29).

733.  The Original Disclosures Group saw Vertax-branded webpages that were
substantively identical to the Tax Year 2021 TurboTax.com homepage and Products & Pricing
page. (RX1017 (Hauser Expert Report) 990, C-1-7).

734.  For the webpages shown to the Revised Disclosures Group, the qualifications for
Vertax Free Edition were substantially more prominent. (Hauser (Intuit) Tr. 857). In particular,
in the Revised Disclosure Group homepage, hyperlinked “see if you qualify” language was
added to both the center of the webpage and in the Free Edition starting area—which, when
clicked, presented survey participants with a pop-up disclosure explaining the specific tax
situations covered, and not covered, by Vertax Free Edition. (Hauser (Intuit) Tr. 867-868;
RX1017 (Hauser Expert Report) at C-1-9 to C-1-10, C-1-39). And in the Revised Disclosure
Group Products & Pricing page, Dr. Hauser added hyperlinked “see if you qualify” language at
both the top and in the middle of the page—which took participants to the same pop-up
disclosure available from the homepage. (Hauser (Intuit) Tr. 868-869; RX1017 (Hauser Expert
Report) at C-1-17 to C-1-24, C-1-47). Dr. Hauser also added the full qualifications for Vertax

Free Edition on the Producing & Pricing page, meaning participants did not have to click a

203


https://TurboTax.com

PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 210 of 447 * PUBLIC *

hyperlink to access those qualifications. (Hauser (Intuit) Tr. 868-869; RX1017 (Hauser Expert
Report) at C-1-19, C-1-41).

735.  After exposure to the ad and webpages, participants in both the Original
Disclosures Group and the Revised Disclosures Group were asked the same series of questions.
(Hauser (Intuit) Tr. 852).

736.  The first question was whether the respondents would “consider starting [their]
taxes on Vertax.” (RX1017 (Hauser Expert Report) 4990, 92, C-3-39; Hauser (Intuit) Tr. 869-
870). The difference between the share of respondents who answered that they would consider
Vertax from the Original Disclosures Group (77.7%) and the Revised Disclosures Group
(75.9%) is statistically insignificant. (Hauser (Intuit) Tr. 870; RX1017 (Hauser Expert Report)
192).

737.  This lack of a significant difference is “inconsistent with the hypothesis that
TurboTax’s ad[s] served as misleading door openers” that bring consumers to the TurboTax
website under the false impression that they can file for free using TurboTax. (Hauser (Intuit)
Tr. 869-870; RX1017 (Hauser Expert Report) 91). If that were true, reducing the emphasis on
“free” and adding more prominent disclosures about Free Edition’s qualifications would cause
respondents to be substantially less likely to consider starting their taxes with Vertax. (Hauser
(Intuit) Tr. 869-870; RX1017 (Hauser Expert Report) 491). As Dr. Hauser testified, “we should
see fewer people statistically considering [TurboTax]” upon “chang[ing] the advertisements” as
Complaint Counsel desire. (Hauser (Intuit) Tr. 869-870; RX1017 (Hauser Expert Report) 991).

738.  The Disclosure Efficacy Survey shows, however, that those changes had no such
effect, i.e., that “when we actually make these changes ..., there is no statistical difference” in

the number of consumers who considered TurboTax. (Hauser (Intuit) Tr. 869-870; RX1017
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(Hauser Expert Report) 9991-92). Thus, Complaint Counsel’s door-opener “hypothesis is
rejected scientifically by the results” of the survey. (RX1017 (Hauser Expert Report) 491).

739.  Survey participants who answered that they would consider Vertax were then
asked which Vertax product they would be most likely to start with. (Hauser (Intuit) Tr. 871;
RX1017 (Hauser Expert Report) 495). The percentage who answered they would be most likely
to start with Vertax Free Edition was greater in the Revised Disclosures Group (64.3%) than in
the Original Disclosures Group (56.1%). (Hauser (Intuit) Tr. 871; RX1017 (Hauser Expert
Report) 995).

740.  These results are inconsistent with Complaint Counsel’s hypothesis that
TurboTax marketing deceives non-qualifying consumers into thinking they can file for free with
TurboTax Free Edition. (Hauser (Intuit) Tr. 871-872). If Complaint Counsel’s hypothesis were
true, then reducing the emphasis on “free” and adding more prominent disclosures would cause
fewer respondents to choose Vertax Free Edition. (Hauser (Intuit) Tr. 871-872; RX1017 (Hauser
Expert Report) §995-96). But the opposite occurred in the Disclosure Efficacy Survey: reducing
the emphasis on “free”” and adding more prominent disclosures about Free Edition’s
qualifications caused a slight increase in the percentage of participants who chose Vertax Free
Edition. (Hauser (Intuit) Tr. 871-872; RX1017 (Hauser Expert Report) 4495-96).

741. Lastly, participants who selected a Vertax product were asked how likely they
were to start their taxes with that product, on a scale of 1% to 99% likelihood. (Hauser (Intuit)
Tr. 872-873; RX1017 (Hauser Expert Report) 99). Between the Original Disclosures Group
and the Revised Disclosures Group, there was no statistically significant difference in
respondents’ likelihood of starting with Vertax Free Edition. (Hauser (Intuit) Tr. 873; RX1017

(Hauser Expert Report) 999).

205



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 212 of 447 * PUBLIC *

742.  These results are also inconsistent with Complaint Counsel’s hypothesis that
TurboTax marketing deceives non-qualifying consumers into thinking they can file for free with
TurboTax Free Edition. (Hauser (Intuit) Tr. 873). If Complaint Counsel’s hypothesis were
accurate, then reducing the emphasis on “free” and adding more prominent disclosures would
make respondents less likely to start in Vertax Free Edition. (Hauser (Intuit) Tr. 873). The
Disclosure Efficacy Survey produced no such effect. (Hauser (Intuit) Tr. 873; RX1017 (Hauser
Expert Report) 499).

743. Taking the results from all three survey questions together, Dr. Hauser was able to
calculate an estimate of the respondents in each survey group who would start in Vertax Free
Edition. (Hauser (Intuit) Tr. 874-875; RX1017 (Hauser Expert Report) 999). The estimated
percentages were 33.4% in the Original Disclosures Group, and 36.8% in the Revised
Disclosures Group. (Hauser (Intuit) Tr. 875; RX1017 (Hauser Expert Report) 9999-100;
Novemsky (FTC) Tr. 1811).

744.  Those results, from both groups, are similar to the percentage all U.S. taxpayers
who qualify to file with TurboTax Free Edition, again about 33%. (Johnson (Intuit) Tr. 657;
Ryan (Intuit) Tr. 739; Hauser (Intuit) Tr. 875).

745. If Complaint Counsel’s hypothesis were accurate and TurboTax’s ads (which the
ads shown to the Original Disclosures Group replicated) misled consumers about their ability to
file for free, one would expect the percentage of respondents in the Original Disclosures Group
that would start in Free Edition to be much higher. (Hauser (Intuit) Tr. 875). This feature of the
Disclosure Efficacy Survey provides even further evidence that TurboTax’s ads were not

deceptive. (Hauser (Intuit) Tr. 875; RX1017 (Hauser Expert Report) 491).

206



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 213 of 447 * PUBLIC *

4. Kirk Fair Survey

746. The survey in the record designed by Rebecca Kirk Fair reinforces that consumers
are not deceived by TurboTax marketing.

747. That survey, a test-control experiment, evaluated whether the intersection of
TurboTax Free Edition advertising and upgrade screens induced consumers to switch to paid
TurboTax SKUs as a result of feeling “locked-in” to TurboTax. (RX1016-A (Kirk Fair Expert
Report) 916, 20, 43).

748. More generally, the survey evaluated whether the amount of information provided
to consumers when they were informed they needed to switch products influenced the likelihood
that those consumers would in fact switch. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 12-13;
RX1016-A (Kirk Fair Expert Report) 7).

749.  Ms. Kirk Fair’s survey population of 751 respondents consisted of those
consumers most likely to use TurboTax: consumers who were over eighteen years old, used an
online tax software to file taxes in 2019 or 2020, and were primarily responsible or substantially
involved in preparing their taxes. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 22-24; RX1016-A
(Kirk Fair Expert Report) 934 & Ex. 1).

750.  Survey respondents were shown a TurboTax Free Edition ad and instructed to
start their tax returns in TurboTax Free Edition. Each respondent was then assigned to a group
and shown one of three upgrade screens, with differing levels of information about TurboTax
SKUs and free alternatives to TurboTax. The three screens were designated the “Representative
Upgrade Screen,” the “Enhanced Information Upgrade Screen,” and the “Reduced Information
Upgrade Screen.” (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 30-35; RX1016-A (Kirk Fair

Expert Report) 920).
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751.  The Representative Upgrade Screen was modeled after TurboTax’s actual
upgrade screens from Tax Year 2019. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 30; RX1016-A
(Kirk Fair Expert Report) 420 & n.20). It informed respondents that they would need to switch
to file their taxes accurately and compared features for three products: TurboTax Free Edition,
TurboTax Deluxe, and TurboTax Self-Employed. (RX1016-A (Kirk Fair Expert Report) 420).

752. The Enhanced Information Upgrade Screen included more information. (RX1555
(Kirk Fair (Intuit) Trial Dep.) at 30-34; RX1016-A (Kirk Fair Expert Report) 420). It informed
respondents that they would need to switch to file their taxes accurately and compared features
for four products: TurboTax Free Edition, TurboTax Deluxe, TurboTax Self-Employed, and the
IRS Free File program. (RX1016-A (Kirk Fair Expert Report) 420). This screen also contained
information about eligibility for IRS Free File. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 32;
RX1016-A (Kirk Fair Expert Report) 420).

753. The Reduced Information Upgrade Screen contained less information than the
Representative Upgrade Screen, omitting details about TurboTax SKUs and simply informing
respondents that they could file their taxes accurately using Intuit’s Free Edition. (RX1555 (Kirk
Fair (Intuit) Trial Dep.) at 34-35; RX1016-A (Kirk Fair Expert Report) 420).

754.  After respondents were shown an upgrade screen, they then answered closed-
ended and open-ended questions about which tax-preparation product they would select upon
seeing that screen, and why. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 35-38; RX1016-A (Kirk
Fair Expert Report) 921).

755.  If Complaint Counsel were correct that consumers start using TurboTax because
they are deceived into believing they can file for free, one “would expect to see a substantial,

statistically significant reduction in respondents’ selection of a TurboTax Paid product [] after
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learning about the additional free option”; that is, survey respondents who were provided
additional information at the point of upgrade about alternative free tax-filing products would
upgrade to paid TurboTax SKUs at lower rates than those who did not. (RX1016-A (Kirk Fair
Expert Report) 4916, 28; RX1555 (Kirk Fair (Intuit) Trial Dep.) at 40-41, 62).

756. But Ms. Kirk Fair found that consumers who were given additional information
about alternative free-filing options chose both to switch to TurboTax paid products and to
switch to a non-TurboTax alternative at similar rates as those who were not. (RX1016-A (Kirk
Fair Expert Report) 428; RX1555 (Kirk Fair (Intuit) Trial Dep.) at 40-41, 62).

757.  The fact that there was no statistically significant difference between the three
experimental groups in terms of which tax product they would select after encountering an
upgrade screen is additional evidence that TurboTax upgrade screens did not induce consumers
to use TurboTax paid products and that consumers did not feel locked into doing so. (RX1555
(Kirk Fair (Intuit) Trial Dep.) at 40-41, 50, 62; RX1016-A (Kirk Fair Expert Report) §923-26,
28).

758.  Thus, Ms. Kirk Fair’s survey results reinforce that consumers who start in
TurboTax Free Edition do not feel “locked-in” to TurboTax SKUs after visiting the TurboTax
website. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 50-52, 56-57; RX1016-A (Kirk Fair Expert
Report) 9933-37). Rather, respondents were willing to consider alternatives so as to have the
appropriate product for their tax situation, even if that meant switching. (RX1555 (Kirk Fair
(Intuit) Trial Dep.) at 51-52, 56; RX1016-A (Kirk Fair Expert Report) 4433-37). Many
respondents indicated that upon encountering an upgrade screen, they would conduct additional

research, such as looking at product reviews for TurboTax paid products, talking to family and
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friends, and making price comparisons. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 50-52, 56-57;
RX1016-A (Kirk Fair Expert Report) 4931, 33-37).

759. Ms. Kirk Fair’s survey also revealed that the price of tax-filing products—
including out-of-pocket costs—is not the sole driver of consumers’ choice of a product.
Regardless of which upgrade screen they saw, survey respondents revealed that they switched to
a TurboTax paid product primarily because of their particular “tax situation.” (RX1555 (Kirk
Fair (Intuit) Trial Dep.) at 42, 46-47, 54-55; RX1016-A (Kirk Fair Expert Report) 436, fig. 4).
Respondents also indicated that they switched to paid products because of their trust in the
TurboTax brand and the features available in paid TurboTax SKUs. (RX1555 (Kirk Fair (Intuit)
Trial Dep.) at 42, 46-47, 54-55; RX1016-A (Kirk Fair Expert Report) 436, fig. 4). Relatively
few respondents indicated that they chose a product based on its “Value/Price Point.” (RX1555
(Kirk Fair (Intuit) Trial Dep.) at 42, 46-47, 54-55; RX1016-A (Kirk Fair Expert Report) 36, fig.
4).

760. Complaint Counsel not only did not seek to rebut Ms. Kirk Fair’s testimony, they
asked no questions of her on cross-examination. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 63).

F. Complaint Counsel Did Not Satisfy Their Burden Of Proving That The

Challenged Ads Were Likely To Mislead A Significant Minority Of
Reasonable Consumers

761. Complaint Counsel have not established by a preponderance of the evidence that
any of the challenged brand video ads were likely to mislead a significant minority of reasonable
consumers about their ability to file for free using TurboTax.

762. Complaint Counsel have not established by a preponderance of evidence that any
of the challenged display ads were likely to mislead a significant minority of reasonable

consumers about their ability to file for free using TurboTax.
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763. Complaint Counsel have not established by a preponderance of evidence that any
of the challenged paid-search ads were likely to mislead a significant minority of reasonable
consumers about their ability to file for free using TurboTax.

764. Complaint Counsel have not established by a preponderance of evidence that any
of the challenged email ads were likely to mislead a significant minority of reasonable
consumers about their ability to file for free using TurboTax.

765. Complaint Counsel have not established by a preponderance of evidence that any
of the challenged radio ads were likely to mislead a significant minority of reasonable consumers
about their ability to file for free using TurboTax.

766. Complaint Counsel have not established by a preponderance of evidence that any
of the challenged ads were likely to mislead a significant minority of reasonable consumers
about their ability to file for free using TurboTax.

G. No Reasonable Person Would Believe That Intuit Acted Dishonestly Or
Fraudulently

767. In light of all the evidence suggesting that consumers were not deceived about
their ability to file for free using TurboTax, no reasonable person would have believed that
Intuit’s advertising practices were dishonest or fraudulent.

768. To the contrary, for numerous reasons, Intuit has consistently acted in good faith
when advertising free TurboTax offers, and reasonably believed that those advertising practices
were not dishonest or fraudulent.

769. Intuit executives consistently and credibly testified that they did not intend to
deceive any consumers, did not believe the challenged ads were deceptive, and would not have

run any ad that they believed was deceptive. (Johnson (Intuit) Tr. 574-575, 582, 617-618, 623-
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624; Ryan (Intuit) Tr. 700-702, 704, 712, 716, 718, 722, 727, 734, 741, 743, 749, 753, 758, 760;
Rubin (Intuit) Tr. 1524-1525, 1599; supra J4169-176). As noted (supra 94162-168), before
TurboTax ads are finalized, they are reviewed by multiple stakeholders, both inside and outside
of Intuit, to ensure the ads are not deceptive or misleading. (Ryan (Intuit) Tr. 699-701). That
process provided Intuit a good faith basis for believing that the challenged advertisements did not
mislead or otherwise deceive consumers.

770.  In addition, the information available to Intuit about consumer understanding and
experience reinforced Intuit’s good faith basis for believing that the challenged advertisements
did not mislead or otherwise deceive consumers.

771.  The low rate of consumer complaints, particularly when compared to similar
companies, provided Intuit a good faith basis for believing that the challenged advertisements did
not mislead or otherwise deceive consumers. (Rubin (Intuit) Tr. 1647-1649).

772.  The fact that the retention rate is higher for users of paid TurboTax SKUs (the
customers who would be deceived under Complaint Counsel’s theory) than for users of free
TurboTax SKUs provided Intuit a good faith basis for believing that the challenged
advertisements did not mislead or otherwise deceive consumers. (Johnson (Intuit) Tr. 628-629).

773.  TurboTax’s consistently high customer ratings and positive reviews provided
Intuit a good faith basis for believing that it was meeting its customers’ expectations and that the
challenged ads did not mislead or otherwise deceive consumers. (Johnson (Intuit) Tr. 559-562;
Rubin (Intuit) Tr. 1556-1557).

774.  The fact that the abandonment rate for TurboTax Free Edition is the same for all
TurboTax SKUs provided Intuit a good faith basis for believing that the challenged ads did not

mislead or otherwise deceive consumers, because it demonstrated that consumers were
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abandoning TurboTax for reasons common to all SKUSs, rather than because they felt deceived in
a manner specific to Free Edition. (Rubin (Intuit) Tr. 1587-1588).

775.  The fact that most new TurboTax customers each year file their taxes for free
using TurboTax Free Edition provided Intuit a good faith basis for believing that the challenged
ads did not mislead or otherwise deceive consumers, because it indicated that Intuit was
successful in its efforts to reach taxpayers who qualify for that product. (Rubin (Intuit) 1620-
1621).

776. The results of Intuit’s copy tests of many of the challenged ads provided Intuit a

good faith basis for believing that the challenged ads did not mislead or otherwise deceive

B (Ryon (ntuit) Tr. 740, 774-775).

777. The TY20 NPS survey results provided Intuit a good faith basis for believing that
the challenged ads did not mislead or otherwise deceive consumers, because it demonstrates that
consumers who visit the TurboTax website expecting to file for free are filing for free, while
consumers expecting to pay to file are finding TurboTax’s paid offerings. (Rubin (Intuit) Tr.
1534-1535).

778. Complaint Counsel have not offered any evidence suggesting that a reasonable

person would have believed that Intuit’s advertising practices were dishonest or fraudulent.
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X. COMPLAINT COUNSEL HAVE NOT PROVED THAT FREE TURBOTAX ADVERTISING IS
MATERIAL TO REASONABLE CONSUMERS’ DECISIONS

779.  Complaint Counsel have offered no evidence to support finding that the
challenged ads were material, that is, likely to affect a consumer’s choice of or conduct regarding
a product.

780.  Reflecting Complaint Counsel’s neglect of the materiality element, their own
expert testified at trial that he was unaware that the “legal definition of deception includes
materiality.” (Yoeli (FTC) Tr. 1718).

781.  Complaint Counsel’s stated theory of materiality is that that the alleged deception
was material because consumers were drawn to the TurboTax website by the challenged ads and
thus wasted time and effort, amounting to harm that “can’t be remedied by subsequent
disclosures.” (Evans (FTC) Tr. 32). But Complaint Counsel have offered no evidence to support
that novel theory.

782.  To start, consumers do not make a decision about whether to purchase a
TurboTax SKU until they have completed their tax return and are about to file it, which occurs
after seeing the TurboTax website, any upgrade screens encountered within a TurboTax SKU (if
any), and a final summary of the products they are purchasing. (Johnson (Intuit) Tr. 570-571;
Deal (Intuit) Tr. 1346; Golder (Intuit) Tr. 1068; see also RX14 (Intuit); RX1268-A (Intuit)). As
Complaint Counsel themselves have conceded, “consumers learn that TurboTax Free Edition is
not free for them prior to purchasing a paid version of TurboTax.” (Complaint Counsel’s Pretrial
Brief at 44 (Feb. 17, 2023)). And as Professor Golder explained, consumers have not “already
made their purchase decision” when they arrive at the TurboTax website (Golder (Intuit) Tr.

1068), in part because the selection of a particular tax-filing method entails ““a high-involvement
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purchase process” (Golder (Intuit) Tr. 1076), which consumers approach with “care and
consideration” and “in a thoughtful, deliberative manner,” (Golder (Intuit) Tr. 1064, 1073-1074;
supra 49502-513). Complaint Counsel have offered no evidence proving that advertisements
seen before arriving on the TurboTax website are material to consumers’ ultimate purchasing
decision.

783.  Complaint Counsel also did not establish that any allegedly misleading claim in
the challenged ads was responsible for driving consumers to the TurboTax website, let alone
driving consumers to pay for TurboTax.

784.  When the challenged ads directed consumers to the TurboTax website, they “were
just reinforcing what consumers [were] inclined to do anyway.” (Golder (Intuit) Tr. 1126).

785. Indeed, consumers must go to the TurboTax website (or use the TurboTax app) to
use a TurboTax SKU, regardless of whether they see an advertisement. (GX439 (Ryan (Intuit)
Decl.) 928).

786. Reliable survey evidence further demonstrates that reasonable consumers do not
rely solely on ads when making decisions to try or purchase a tax-preparation product. (Golder
(Intuit) Tr. 1076-1077, 1083; RX1017 (Hauser Expert Report) 44104, 107, 109). Dr. Hauser
conducted a Purchase Driver Survey—a “census survey of all the various things that people do”
when choosing a tax-preparation provider. (RX1391 (Hauser (Intuit) Dep.) at 32; RX1017
(Hauser Expert Report) §103). Only 2.4% of respondents in the Purchase Driver Survey even
mentioned having “viewed advertisements” when researching tax-preparation options in
response to open-ended questions. (RX1017 (Hauser Expert Report) §107). And even when

respondents indicated that they had “viewed advertisements” in response to close-ended
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questions, only 3 respondents (again 2.4%) indicated that they relied only on ads in researching
tax-preparation methods and providers. (RX1017 (Hauser Expert Report) §107).

787. Inbound traffic data for the TurboTax website from Tax Year 2021 reflect that
most consumers enter the TurboTax website through means not directly tied to advertising.
(Golder (Intuit) Tr. 1231; RX1018 (Golder Expert Report) 157-161, fig. 24; RX825 (Intuit)).
Instead, the largest share of consumers (37%) reach the website by performing a search on an
internet search engine and clicking on a non-sponsored search result for the TurboTax website.
(Golder (Intuit) Tr. 1231; RX1018 (Golder Expert Report) q158; RX825).

788.  Complaint Counsel have also failed to prove how merely visiting the TurboTax
website is sufficient to establish materiality when consumers can access the TurboTax website in
a matter of seconds and are repeatedly informed of the qualifications for any free TurboTax
SKU.

789.  Once at the TurboTax website, and before entering any information, consumers
are promptly provided detailed information about the complete suite of TurboTax SKUs. (Rubin
(Intuit) Tr. 1566-1567; RX13 (Intuit); RX381 (Intuit); RX122 (Intuit); RX8 (Intuit); RX138
(Intuit); RX210 (Intuit); RX1532 (Intuit); Rubin (Intuit) Tr. 1571)). Indeed, the full
qualifications for any free TurboTax offer were at all times clear, upfront, and ubiquitous on the
TurboTax website. (Supra §9364-452).

790. Complaint Counsel’s own expert conceded that it took only “a few seconds” to
access the TurboTax website, and that once on the website it took only “five to ten seconds” to
encounter full eligibility information for the free TurboTax offers. (RX1396 (Yoeli (FTC) Dep.)

at 34-35).

216



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 223 of 447 * PUBLIC *

791. As Mr. Rubin confirmed, the detailed information on the TurboTax website about
the qualifications for free TurboTax offers—including the pop-up that appeared after clicking a
hyperlinked disclosure—was always accessible before consumers “ha[d] to input their name or
any other personal information.” (Rubin (Intuit) Tr. 1566-1567).

792.  For consumers who did input information to start the process of filing a return,
they typically encountered a required upgrade screen, if such a screen were encountered at all,
shortly after starting their returns. (Rubin (Intuit) Tr. 1541; Johnson (Intuit) Tr. 681).

793. The average TurboTax Free Edition customer currently completes his or her taxes
in just 28 minutes. (Rubin (Intuit) Tr. 1541). As Mr. Rubin explained, if a consumer using Free
Edition were at some point to see an upgrade screen, they would see that screen in “a lot less
than 28 minutes.” (Rubin (Intuit) Tr. 1541; see also RX1027 (Deal Expert Report) 105 & fig.
12; Deal (Intuit) Tr. 1334-1340). If they were shown an upgrade screen because they had
income not covered by Free Edition, for example, “that would come very early in the process
because [TurboTax] start[s] the process with sources of income.” (Rubin (Intuit) Tr. 1541).
Indeed, Complaint Counsel conceded during summary decision briefing that “consumers with
income-related disqualifiers, for instance, are likely informed that they do not qualify for Free
Edition as quickly as 10 minutes into the process of completing their tax returns.” (Complaint
Counsel’s Responses & Objections to Intuit’s Statement of Material Facts (Sept. 8, 2022) 964).

794. Complaint Counsel have failed to explain how, under these circumstances, merely
causing consumers to visit the TurboTax website is sufficient to establish materiality as to
statements in the challenged ads.

795.  Complaint Counsel contended in their pretrial brief (at 35 n.47) that the

challenged ads are presumptively material because they mention the word “free” and thus relate
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to the cost of the product. But the products advertised in the challenged ads were in fact free for
everyone who qualified to use them. (Supra 9969, 109-110). Thus, any alleged
misrepresentation was not about the cost of the advertised product, but rather about the product’s
qualifications, 1.e., about particular consumers’ ability to use the product (at the accurately
advertised free price).

796. Complaint Counsel have not established that any of the challenged brand video
ads were material.

797. Complaint Counsel have not established that any of the challenged display ads
were material.

798. Complaint Counsel have not established that any of the challenged paid-search
ads were material.

799.  Complaint Counsel have not established that any of the challenged email ads were
material.

800. Complaint Counsel have not established that any of the challenged radio ads were
material.

801. Complaint Counsel have not established that any of the challenged ads were
material.

XI. INTUIT’S SETTLEMENT AGREEMENT AND CONSENT ORDER WITH STATE ATTORNEYS
GENERAL

802. Complaint Counsel have failed to present evidence that there even was any
potential future misconduct by Intuit related to its free advertising.
803. Complaint Counsel do not challenge current TurboTax advertising as deceptive.

At trial, they clarified that their theory “is that the disclosures made in the ads that ran up until
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the time the complaint was filed were ineffective,” and conceded that Tax Year 2022 ads were
not at issue, and at most, were “relevant to remedy.” (Anguizola (FTC) Tr. 1002, 1839).

804. Copy testing on four Tax Year 2022 ads conclusively demonstrates that they are
not misleading; the proportion of participants who reported believing that they could file for free
after watching the test ads was significantly lower than the approximately 50% of consumers in
the market for online tax-preparation products who qualify to use the free TurboTax offers.
(Supra 99702-713). It is highly implausible that Intuit would reverse course on these
improvements and engage in unlawful conduct in the future.

805.  Any potential risk of future deceptive advertising relating to Intuit free tax-
preparation products is fully addressed by the binding and hence judicially enforceable Consent
Order that Intuit entered into with the attorneys general of all 50 states and the District of
Columbia. (RX399 (Intuit); Ryan (Intuit) Tr. 755-757). The Consent Order resolved potential
claims relating to Intuit’s marketing of is free online tax-preparation products. (RX261 at 15).

806. The Consent Order was executed on May 4, 2022, and entered as a final judgment
and permanent injunction in Los Angeles County Superior Court (Case No. 19STCV15644) on
June 25, 2022. (RX261 (Intuit) at 17; RX399 (Intuit)). Other substantively identical settlement
documents have been filed with courts and regulators in all other states, according to those
states’ laws. (RX399 (Intuit); RX261 (Intuit)).

807. Intuit did not admit liability or wrongdoing in the Consent Order and maintains
that its previous advertisements were not deceptive. (RX261 (Intuit) at 2, 16).

808. Intuit agreed to the Consent Order because many of the terms captured practices
that Intuit was “already doing or [were] things that [Intuit] had considered doing,” and because it

presented “an opportunity to” “be even more clear” in its advertisements while being able “to
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continue to offer TurboTax Free Edition to millions and millions of people who have simple tax
returns and can come to [Intuit] and file their tax returns for free.” (Rubin (Intuit) Tr. 1599-
1600).

809. Under the terms of the Consent Order, Intuit agreed to a number of restrictions on
its “free” advertising, which took effect and became legally enforceable in June 2022. (RX261
(Intuit) at 4-15, 17).

810. Intuit is prohibited from airing, in any medium, the “Free, Free, Free” ads that ran
between Tax Years 2018 and Tax Year 2021 (e.g., RX1110 (Intuit); RX1112 (Intuit); RX1119
(Intuit); RX1120 (Intuit)), or any other video ads “that are substantially similar in their repetition
of the word free.” (RX261 (Intuit) at 8, 18-23; Ryan (Intuit) Tr. 755).

811. The Consent Order imposes distinct requirements on “Space-Constrained” and
“non-Space-Constrained” ads. “Space-Constrained” ads include any video or online ad, except
for ads on the TurboTax website, with “space, time, format, size, or technological restrictions
that limit Intuit from being able to make the disclosures required.” (RX261 (Intuit) at 4-5).

812. For “non-Space-Constrained” ads for free tax-preparation products, Intuit “must
disclose, Clearly and Conspicuously, and in Close Proximity to the representation that the
product is free: (1) the existence and category of material limitations on a consumer’s ability to
use that free product; and (2) that not all taxpayers qualify for the free product.” (RX261 (Intuit)
at 7).

813. For “Space-Constrained” ads (other than Space-Constrained video ads), Intuit
“must disclose that eligibility requirements apply,” and “[i]f made online, Intuit must also (1)
Clearly and Conspicuously include a hyperlink to a landing page or webpage on a TurboTax

Website that Clearly and Conspicuously contains full disclosure of all material eligibility
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restrictions or (2) link by clicking on the Advertisement itself to a landing page or webpage on a
TurboTax Website that Clearly and Conspicuously sets forth full disclosure of all material
eligibility restrictions.” (RX261 (Intuit) at 7).

814. In Space-Constrained video ads, for the next ten years, Intuit “must visually
disclose, Clearly and Conspicuously, and in Close Proximity to the representation that the
product is free: (1) the existence and category of material limitations on a consumer’s ability to
use that free product; and (2) that not all taxpayers qualify for the free product.” (RX261 (Intuit)
at 7). In addition, Space-Constrained Video Ads longer than eight seconds “must verbally
disclose, Clearly and Conspicuously and in Close Proximity to the representation that the product
is free, that not all taxpayers qualify.” (RX261 (Intuit) at 7-8; Ryan (Intuit) Tr. 756).

815. The TurboTax website must “disclose (1) Clearly and Conspicuously and very
near to the representation all material limitations on a consumer’s ability to use that free product,
including, but not limited to, eligibility criteria for that free product, or (2) through a hyperlink
(1) that is very near to the representation, (ii) that indicates that there are material limitations on a
consumer’s ability to use that free product, and (iii) that links to a landing page or webpage that
Clearly and Conspicuously sets forth all material limitations on a consumer’s ability to use that
free product, including, but not limited to, eligibility criteria for that free product.” (RX261
(Intuit) at 8; Ryan (Intuit) Tr. 757).

816. With respect to any consumer who does not qualify to use TurboTax Free Edition,
“Intuit must disclose” the ineligibility to the consumer “Clearly and Conspicuously ... at the
earliest point at which it is reasonably possible to determine” the consumer’s ineligibility.

(RX261 (Intuit) at 8).
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817. Intuit must not misrepresent “[a]ny other fact material to consumers concerning
any tax-preparation product or service, such as the price; total cost; any material restrictions,
limitations, or conditions; or any material aspect of its performance, efficacy, nature, or central
characteristics.” (RX261 (Intuit) at 7).

818. The Consent Order defines the requirement that a disclosure be made “Clearly
and Conspicuously” to mean that the disclosure is “difficult to miss (i.e., easily noticeable) and
easily understandable by ordinary consumers.” (RX261 (Intuit) at 2-3). For example, “[a] visual
disclosure, by its size, contrast, location, the length of time it appears ... must stand out from any
accompanying text or other visual elements so that it is easily noticed, read, and understood.”
(RX261 (Intuit) at 3). And audio disclosures must “be delivered in a volume, speed, and cadence
sufficient for ordinary consumers to easily hear and understand it.” (RX261 (Intuit) at 3).

819. The Consent Order defines the requirement that a disclosure be made in “Close
Proximity” to the free representation to mean that the disclosure is “very near the triggering
representation and that the disclosure is made simultaneously with the triggering representation
and remains or is repeated throughout the duration of the Advertisement.” (RX261 (Intuit) at 3-
4).

820. The Consent Order also includes requirements that ensure Intuit’s compliance,
including submitting regular notices to an oversight committee of the attorneys general, creating
and retaining records demonstrating compliance, and submitting reports upon request by the
oversight committee. (RX261 (Intuit) at 14-15).

821. Intuit has taken compliance with the order seriously: It has organized a team
responsible for ensuring that all marketing and advertising is compliant with the Consent Order.

(Rubin (Intuit) Tr. 1600).

222



PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/23/2023 OSCAR NO. 607745 -PAGE Page 229 of 447 * PUBLIC *

822.  All Intuit employees in marketing roles and leadership roles, including employees
subsequently hired by the marketing team, are provided clear and comprehensive training on the
Consent Order’s provisions. (Rubin (Intuit) Tr. 1600-1601).

823.  Since the Consent Order was executed, Intuit has complied with the order’s
requirements. (Ryan (Intuit) Tr. 757; Rubin (Intuit) Tr. 1600-1601; supra 99335-352 (Tax Year
2022 ads)).

824. For example, Intuit has not run any “Free, Free, Free” ads or any other video ads
that repeat the word “free,” and has expressly disclaimed any intent to do so in the future. (Ryan
(Intuit) Tr. 754-757).

825. Intuit has also complied with the Consent Order’s provisions governing Space-
Constrained video ads, by including written disclosures when an ad is shorter than eight seconds
or written and verbal disclosures when an ad is eight seconds or longer—and Intuit plans to
continue doing all this going forward. (Ryan (Intuit) Tr. 754-756, 758-759; RX1444 (Intuit);
supra 4342-343).

826. Intuit has likewise complied with the Consent Order’s provisions governing non-
Space Constrained display ads, by including verbal and written disclosures in its display
advertisements—and it plans to continue to do so going forward. (Ryan (Intuit) Tr. 757, 760-
761; supra §9342-343, 345).

827. Finally, Intuit has complied with the Consent Order’s provisions governing
Space-Constrained display ads, by including hyperlinks to webpages with detailed eligibility
requirements; Intuit had in fact included such hyperlinks in its display ads before the Consent
Order was executed—and it plans to continue this compliance going forward. (Ryan (Intuit) Tr.

757, 760-761; RX1420 (Intuit); supra 9253, 345).
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828. Complaint Counsel have not presented any evidence that Intuit’s current practices
fail to comply with the Consent Order in any way, nor any evidence suggesting that Intuit might
not comply with the Consent Order in the future.

XII. THE PROPOSED ORDER SOUGHT BY COMPLAINT COUNSEL WOULD HARM
CONSUMERS

829. Beyond being unnecessary (given the Consent Order’s provisions and Intuit’s
compliance with them), Complaint Counsel’s proposed order here would affirmatively harm
consumers, by dissuading those that qualify for TurboTax Free Edition from using it. (Ryan
(Intuit) Tr. 776-777; RX601 (FTC) at 1-11).

830. The proposed order would require Intuit to include an exhaustive list of the
specific tax situations covered and not covered by TurboTax Free Edition in all free TurboTax
advertisements, even space-constrained ads. (RX601 (FTC) at 5; Golder (Intuit) Tr.1166-1167).

831. It would also require all TurboTax ads to state, at the outset of any disclosures,
that TurboTax Free Edition is “not free for the majority of U.S. taxpayers.” (RX601 (FTC) at 5).

832. Complaint Counsel did not present any evidence to justify these onerous
requirements as being necessary or even helpful to prevent deception of reasonable consumers.

833. Intuit, however, presented substantial evidence that the requirements would
confuse reasonable consumers and discourage taxpayers who qualify to file for free from doing
s0. (Johnson (Intuit) Tr. 583; Ryan (Intuit) Tr. 776-777; Rubin (Intuit) Tr. 1543-1544).

834. The proposed order’s disclosure requirements would be confusing—and thus
ineffective at communicating the qualifications for free TurboTax SKUs or offers—because they

would cause reasonable consumers to experience information overload. (Johnson (Intuit) Tr.
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583; Ryan (Intuit) Tr. 776-777; Rubin (Intuit) Tr. 1543-1544; Golder (Intuit) Tr. 1174; see also
Novemsky (FTC) Tr. 401).

835.  As Complaint Counsel’s own expert Professor Novemsky acknowledged,
information overload occurs when consumers are given too much information in a context where
they are unable to process it. (Novemsky (FTC) Tr. 401; see also Golder (Intuit) Tr. 1174).
When consumers experience information overload, they are likely to tune out and process less
information than has been provided. (Golder (Intuit) Tr. 1175-1176). For this reason, the FTC’s
“.com Disclosures” guidelines recommend that disclosures be short. (RX96 (FTC) at 21;
RX1018 (Golder Expert Report) q118).

836. Intuit’s space-constrained video and display ads provide short disclosures stating
that TurboTax Free Edition is “for simple tax returns only” and directing consumers to the
TurboTax website for more information. (Supra §9215-218, 248-249, 253).

837.  On the TurboTax website, Intuit provides a comprehensive explanation of free
product eligibility, including the definition of a “simple tax return” and detailed descriptions of
the tax situations that are covered and not covered. (RX1498 (Intuit); RX1499 (Intuit); Johnson
(Intuit) Tr. 582-583; Ryan (Intuit) Tr. 776-777; supra §§364-441). That explanation is available
both through a hyperlink and a pop-up, or without clicking a hyperlink by scrolling down the
page. (RX1498 (Intuit); RX1499 (Intuit); RX1500 (Intuit); supra 4372-407). The TurboTax
Free Edition landing page also contains a chart detailing the TurboTax SKU offerings and the
IRS forms or schedules included in each offering. (RX1531 (Intuit); Rubin (Intuit) Tr. 1567;
supra Y9392-398). And the Products & Pricing page provides comprehensive information about

the full suite of TurboTax SKUs, including their price and any eligibility qualifications. (RX13
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(Intuit); RX381 (Intuit); RX122 (Intuit); RX8 (Intuit); RX138 (Intuit); RX210 (Intuit); RX1532
(Intuit); Rubin (Intuit) Tr. 1570-1571; supra 9408-418).

838. The information offered at various locations on the TurboTax website, moreover,
1s provided at a point in the buying process when consumers are “motivated and ready to
process” the information, and in an environment where consumers can “control the flow” of the
information provided, by, for example, clicking on a hyperlink when they are prepared to digest
more detailed information. (Golder (Intuit) Tr. 1070-1071, 1105-1108, 1129-1130, 1173-1175;
Johnson (Intuit) Tr. 582-583; Ryan (Intuit) Tr. 776-777).

839. Complaint Counsel’s proposed order would instead require Intuit to provide “[a]ll
the terms, conditions, and obligations ... at the outset of the offer” in every TurboTax ad, no
matter the medium—forcing Intuit to include the 157-word disclosure found in the “simple tax
returns” pop-up on the TurboTax website even when such a disclosure would be impractical.
(RX601 (FTC) at 5; Golder (Intuit) Tr. 1166-1167, 1170-1172).

840. Reasonable consumers cannot be expected to process and understand such
complicated information in a matter of seconds, or to recall the information later, when they
make their purchase decisions. (Ryan (Intuit) Tr. 776-777; Golder (Intuit) Tr. 1105-1107, 1129-
1130).

841. Professor Novemsky conceded that a 30-second television ad or a 6-second
TikTok ad is not the place to provide “lots of complicated information” about qualifications and
doing so would lead to “poor consumer decision-making.” (RX1392 (Novemsky (FTC) Dep.) at
317; Novemsky (FTC) Tr. 401-402, 1780, 1820; RX1018 (Golder Expert Report) §123). He
further admitted that “the level of information that’s contained in the eligibility requirements [for

free TurboTax SKUs] could not be effectively communicated in a 30-second television
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commercial,” and Intuit would “overload consumers by providing lots of complicated
qualification criteria in a 30-second commercial or in a 6-second TikTok™ ad. (Novemsky (FTC)
402, 1780).

842. The likely result of the proposed order’s required disclosure would be that
consumers would disengage from ads and process less information, ultimately leading to less
consumer awareness of TurboTax Free Edition and its qualifications. (Golder (Intuit) Tr. 1177-
1178).

843. The same is true with respect to the proposed order’s separate requirement of a
disclosure stating that TurboTax Free Edition is “not free for the majority of U.S. taxpayers.”
(RX601 (FTC) at 5). That would discourage many consumers who qualify from searching for
more information about TurboTax Free Edition and from investigating whether they qualify.
(Golder (Intuit) Tr. 1168). Those consumers would instead wrongly assume, based on the
disclosure, that they are among the “majority” who do not qualify to file for free. (Golder
(Intuit) Tr. 1168-1169). The result would be fewer people filing their taxes for free. (Golder
(Intuit) Tr. 1168-1169, 1180-1181; RX1018 (Golder Expert Report) 99240, 243, 246).

844. In addition, the disclosures required by the proposed order would make Intuit’s
ads drastically different from its competitors’ ads, even though those competitors use similar
eligibility requirements for their free products. (Golder (Intuit) Tr. 1170-1172, 1177-1178;
RX1018 (Golder Expert Report) 99231-243).

845.  As Professor Golder testified, the additional disclosures sought by Complaint
Counsel “would be out of step with what consumers are seeing,” would be “overwhelming” for
ads “on TV [and] even more so in social media,” and “would not give them [consumers] time to

process that information.” (Golder (Intuit) Tr. 1172).
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846. All this is consistent with the testimony of Intuit’s fact witnesses that consumers
would be worse off if Intuit added overly detailed or technical qualifying language to TurboTax
ads. (Johnson (Intuit) Tr. 583; Ryan (Intuit) Tr. 776-777; Rubin (Intuit) Tr. 1543-1544). Mr.
Johnson, for example, explained that “includ[ing] each and every detail regarding various tax
situations” covered by free TurboTax offers “would be incomprehensible” to consumers, in part
because the font would need to be “so small,” and that doing so would be inconsistent with
consumer behavior and expectations because consumers were not yet “looking for that
information.” (Johnson (Intuit) Tr. 583). Ms. Ryan similarly testified that including the full
eligibility details for free TurboTax SKUs in ads would be impractical because it simply would
not fit, and that consumers would not even know while seeing, reading, or hearing an ad which
tax forms they use. (Ryan (Intuit) Tr. 776-777). And Mr. Rubin stated that providing more
detailed qualifications, such as identifying specific tax forms, would “be more confusing for
consumers” because tax forms can change year to year, and it is difficult to understand lengthy
qualifications in a short ad. (Rubin (Intuit) Tr. 1543-1544).

847. By thereby unfavorably differentiating TurboTax from its competitors, the
disclosure requirements would likely lead Intuit to decrease its investment in, or eliminate
entirely, its advertising for TurboTax Free Edition. (Golder (Intuit) Tr. 1177-1178; RX1018
(Golder Expert Report) 4233; see also Ryan (Intuit) Tr. 723-724, 735-740). Perhaps that is
Complaint Counsel’s goal in pursuing this case, but it would cause consumer awareness of and
interest in free tax-filing options to decrease as well—resulting, again, in fewer consumers filing
their taxes for free, and more consumers unnecessarily paying to file. (Ryan (Intuit) Tr. 776-777;
RX1018 (Golder Expert Report) 49235-236, 240, 244-245; Golder (Intuit) Tr. 1177-1178;

RX588 (Intuit) at 20-21, 40; RX595 (Intuit) at 6).
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XIII. INTUIT’S WITNESSES TESTIFIED CREDIBLY THAT THERE WAS NO LIKELIHOOD OF
DECEPTION

A. Intuit Executives

1. Greg Johnson

848. Intuit presented fact testimony at trial from former Intuit marketing executive
Greg Johnson. (Johnson (Intuit) Tr. 546-547). Mr. Johnson served as the Vice President and
Senior Vice President of Marketing at Intuit from December 2012 until August 2018. (Johnson
(Intuit) Tr. 552; GX152 (Johnson (Intuit) IHT at 25-26)). He served as General Manager of
Intuit’s Consumer Group—a position “akin to being the CEO of the TurboTax business”—from
August 2018 through May 2022, when he became CEO of the software company McAfee.
(Johnson (Intuit) Tr. 546-547, 551-552; GX152 (Johnson (Intuit) IHT at 22-24)).

849. Mr. Johnson was credible and knowledgeable about the topics addressed during
his testimony. Complaint Counsel did not elicit testimony or offer evidence at trial suggesting
otherwise.

850. Mr. Johnson testified credibly and knowledgeably about Intuit’s values and
culture, including the company’s commitment to solving its customers’ problems and its
commitment to "integrity without compromise.” (Johnson (Intuit) Tr. 549-551, 554). Mr.
Johnson explained that Intuit’s culture was consistent with his own values, instilled during his
career in the Air Force, of being a team player and service-oriented. (Johnson (Intuit) Tr. 548-
549).

851.  Mr. Johnston testified credibly and knowledgeably about Intuit’s TurboTax
business strategy and focus on customer retention. (Johnson (Intuit) Tr. 570-576, 626-627). As

Mr. Johnson explained, Intuit prioritizes building long-lasting relationships with its customers,
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because those retationships
_” (Johnson (Intuit) Tr. 626).

852.  Mr. Johnson testified credibly and knowledgeably about Intuit’s TurboTax
marketing strategy and how Intuit advertises TurboTax Free Edition to make customers with
simple tax returns aware that a free TurboTax SKU is available to them. (Johnson (Intuit) Tr.
574). Mr. Johnson also testified credibly that it has never been Intuit’s strategy or intent to
suggest to consumers who do not qualify for TurboTax Free Edition that they can file for free.
(Johnson (Intuit) Tr. 574-575). As Mr. Johnson explained, such a strategy would have eroded
trust in the TurboTax brand and discouraged customers from filing their tax returns with
TurboTax. (Johnson (Intuit) Tr. 575-576).

853.  Mr. Johnson testified credibly and knowledgeably about how TurboTax SKUs are
differentiated by the complexity of the tax situation each product can handle. (Johnson (Intuit)
Tr. 568, 571-573). The purpose of this complexity-based model, Mr. Johnson credibly
explained, is to avoid ambiguity for customers by aligning TurboTax SKUs with the IRS’s tax
forms and schedules. (Johnson (Intuit) Tr. 568, 571).

854. Mr. Johnson testified credibly and knowledgeably about the qualifications for
TurboTax SKUs. He explained that TurboTax Free Edition is available for consumers with
“simple tax returns,” meaning those that could be filed on a Form 1040, without any attached
schedules or forms. (Johnson (Intuit) Tr. 581-583). And he explained that Intuit uses the phrase
“simple tax returns” because the IRS and other industry participants also use it to describe those
who file on only Form 1040; this practice of aligning the qualifications for TurboTax Free
Edition with the IRS’s definition of a “simple tax return” minimizes customer confusion.

(Johnson (Intuit) Tr. 581-582, 583-587).
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855.  Mr. Johnson testified credibly and knowledgeably about how consumers navigate
and use the TurboTax website, including the TurboTax homepage, Free Edition landing page,
Products & Pricing Page, and SKU Selector. (Johnson (Intuit) Tr. 593-599, 603). Mr. Johnson
described in detail how, in numerous places on the TurboTax website, consumers are able to
readily access comprehensive information about the tax situations that are covered, and not
covered, by TurboTax Free Edition. (Johnson (Intuit) Tr. 594-598).

856. Mr. Johnson’s tone and demeanor during his testimony evinced that he was
testifying truthfully, based on his personal experiences. Complaint Counsel did not elicit

testimony or offer evidence at trial suggesting otherwise.

2. Cathleen Ryan

857. Intuit presented fact testimony at trial from current Intuit marketing executive
Cathleen Ryan. (Ryan (Intuit) Tr. 686). Ms. Ryan became Senior Vice President of Marketing
at Intuit in February 2022. (Ryan (Intuit) Tr. 688). Prior to that, Ms. Ryan served successively
as Manager, Director, and Vice President in Intuit’s marketing group. (Ryan (Intuit) Tr. 687).

858. Ms. Ryan was credible and knowledgeable about the topics addressed during her
testimony. Complaint Counsel did not elicit testimony or offer evidence at trial suggesting
otherwise.

859. Ms. Ryan testified credibly and knowledgeably about Intuit’s TurboTax business
strategy. She testified that marketing free TurboTax SKUs benefits Intuit because consumers
with simple tax returns are easier to acquire than those with more complex tax situations, as
consumers with simple returns are typically younger and less set in their ways when it comes to
tax preparation. (Ryan (Intuit) Tr. 702). Consistent with Mr. Johnson, Ms. Ryan further

explained that Intuit seeks to acquire and retain customers with simple tax returns because the
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company’s hope is that these customers will continue to use TurboTax over time, as their tax
situations become more complex and require the use of paid products. (Ryan (Intuit) Tr. 702-
703).

860. Ms. Ryan testified credibly and knowledgably about Intuit’s TurboTax marketing
strategy. Like Mr. Johnson, Ms. Ryan testified that it is not Intuit’s strategy or intent to trick
customers into believing they can file for free when they must pay; such a strategy would
actually harm Intuit’s business, which depends on returning customers. (Ryan (Intuit) Tr. 704,
747). Instead, Ms. Ryan explained, Intuit strives to get customers in the right SKU for their tax
situation from the start by (1) being transparent in marketing communications, and (2) targeting
advertising for free products toward individuals who qualify for those products and away from
individuals who do not qualify. (Ryan (Intuit) Tr. 704-705, 747-748).

861. Ms. Ryan testified credibly and knowledgeably about how Intuit’s process for
developing its ads is consistent with its broader marketing strategy. As Ms. Ryan explained,
TurboTax ads are developed through an iterative process involving several rounds of review
from multiple stakeholders. (Ryan (Intuit) Tr. 699-701). She explained that during the review
process, ads are carefully reviewed to ensure they are not deceptive or misleading, and if any
stakeholder considered an ad to be deceptive or misleading, the ad would not make it on the air.
(Ryan (Intuit) Tr. 701-702).

862. Ms. Ryan testified credibly and knowledgeably about the copy testing that was
conducted on some of Intuit’s TurboTax ads. As she explained in detail, the results of those
copy tests did not in any way suggest that the ads were misleading. (Ryan (Intuit) Tr. 713-715,

722-725, 735-740, 771-775).
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863. Ms. Ryan testified credibly and knowledgeably about the ads that were ultimately
produced from Intuit’s iterative process. As she explained in detail, ads for free TurboTax
SKUs—which she played a role in approving—were not intended to convey that all TurboTax
SKUs are free; to the contrary, the ads consistently included the name of the product being
advertised and its qualifications. (Ryan (Intuit) Tr. 700-702, 704, 712, 716, 718, 722, 727, 733-
734,741, 743, 749, 753, 758, 760).

864. Ms. Ryan testified credibly and knowledgeably about the Consent Order that
Intuit entered into with the attorneys general of all 50 states and the District of Columbia, and
how that Consent Order imposes additional requirements on Intuit’s advertisements for free
TurboTax SKUs. (Ryan (Intuit) Tr. 755-756). Ms. Ryan testified that Intuit has complied, and
will continue to comply, with the Consent Order’s requirements. (Ryan (Intuit) Tr. 757). She
also testified credibly about how Complaint Counsel’s additional proposed requirements for
TurboTax’s ads would harm consumers, by dissuading those that qualify for TurboTax Free
Edition from using it. (Ryan (Intuit) Tr. 776-777).

865. Ms. Ryan’s tone and demeanor during her testimony evinced that she was
testifying truthfully, based on her personal experiences. Complaint Counsel did not elicit
testimony or offer evidence at trial suggesting otherwise.

3. Jack Rubin

866. Intuit presented fact testimony at trial from current Intuit marketing executive
Jack Rubin. (Rubin (Intuit) Tr. 1498). Mr. Rubin joined Intuit in 2018 as the Vice President of
Marketing Strategy for the Consumer Group—the Intuit business unit that includes TurboTax—
and he remains primarily focused on TurboTax marketing strategy. (Rubin (Intuit) Tr. 1498-

1501).
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867. Mr. Rubin was credible and knowledge about the topics addressed during his
testimony. Complaint Counsel did not elicit testimony or offer evidence at trial suggesting
otherwise.

868. Mr. Rubin testified credibly and knowledgeably about Intuit’s TurboTax business
strategy. Consistent with Mr. Johnson and Ms. Ryan, he explained that Intuit offers TurboTax
Free Edition as part of a long-term growth strategy, under which the company seeks to develop
long-term relationships with customers with simple tax returns, in the hope that they will
continue to use TurboTax over time, as their tax situations become more complex over time and
require use of paid products. (Rubin (Intuit) Tr. 1522-1523).

869. Mr. Rubin testified credibly and knowledgeably about how it is essential to
Intuit’s business strategy that consumers understand the qualifications for free TurboTax SKUs.
(Rubin (Intuit) Tr. 1542, 1559-1560, 1583-1585). Consistent with Mr. Johnson, Mr. Rubin
explained that Intuit aligns the qualifications for those free TurboTax SKUs with the IRS’s
definition of “simple tax return” in order to make it easy for consumers to understand which
SKU is right for their tax situation. (Rubin (Intuit) Tr. 1542). Mr. Rubin testified credibly that
approximately 60 million tax returns each year meet the definition of simple tax return, and he
testified credibly that, each year, over half of the taxpayers who file their taxes online have
simple returns. (Rubin (Intuit) Tr. 1594-1596). Mr. Rubin further explained that Intuit tested
consumer comprehension of the phrase “simple tax return” and determined that consumers found
the phrase easy to understand. (Rubin (Intuit) Tr. 1544-1546).

870. Mr. Rubin testified credibly and knowledgeably about Intuit’s TurboTax
marketing strategy. Like Mr. Johnson and Ms. Ryan, he testified credibly that it is not Intuit’s

strategy to deceive customers into believing they can file for free when they actually cannot.
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(Rubin (Intuit) Tr. 1525-1526, 1529-1531). Consistent with Mr. Johnson and Ms. Ryan, he
explained that deceiving customers would hurt Intuit’s business—which depends on customers
having positive experiences, returning in subsequent years, and encouraging others to also try
TurboTax. (Rubin (Intuit) Tr. 1525-1526, 1529-1531). And again consistent with Mr. Johnson
and Ms. Ryan, Mr. Rubin testified that Intuit’s intent in running advertisements about free
TurboTax products has always been to convey to consumers with simple tax returns who qualify
to use free TurboTax SKUs that those particular TurboTax SKUs are available to them for free.
(Rubin (Intuit) Tr. 1524-1525). For that reason, Mr. Rubin explained, Intuit targets advertising
for free TurboTax SKUs toward consumers who would qualify for those SKUs. (Rubin (Intuit)
Tr. 1523-1525, 1534-1535, 1596-1597). Mr. Rubin credibly testified that Intuit would not have
run any ads that were deceptive or misleading, and that Intuit continuously considers ways to
make its ads even more clear. (Rubin (Intuit) Tr. 1562, 1599).

871.  Mr. Rubin testified credibly and knowledgeably about the TurboTax website. He
explained that consumers can access the TurboTax Free Edition landing page numerous ways,
including through search results, TurboTax blog content, TurboTax press releases, and by
clicking on TurboTax display ads. (Rubin (Intuit) Tr. 1564-1565). Once consumers reach the
website, Mr. Rubin explained, there are myriad ways they can learn whether they qualify for
TurboTax Free Edition, before inputting any of their personal information. (Rubin (Intuit) Tr.
1564-1569).

872. Mr. Rubin testified credibly and knowledgeably about Intuit’s efforts to ensure
customers have positive experiences with TurboTax. Consistent with Mr. Johnson and Ms.
Ryan, he testified that Intuit works extensively to ensure that consumers begin their filing

experience in the correct SKU and that they finish their in that same SKU. (Rubin (Intuit) Tr.
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1583-1584). For example, Mr. Rubin credibly testified about how Intuit created the SKU
Selector in order to make it easier for customers to choose the right SKU for their individual tax
situations. (Rubin (Intuit) Tr. 1575-1577, 1580-1581). Through these efforts, Mr. Rubin
explained, Intuit’s hope is that each customer will not need to be presented with an upgrade
screen; however, whenever a customer enters information that does require them to upgrade,
Intuit ensures the customer is notified immediately. (Rubin (Intuit) Tr. 1583-1584).

873.  Mr. Rubin testified credibly and knowledgeably about how Intuit has consistently
sought to improve TurboTax Free Edition by adding additional features, services, and
functionality. (Rubin (Intuit) Tr. 1539-1540). He testified that Intuit has enhanced TurboTax
Free Edition by providing customers the ability to review and import information from their prior
year’s tax return and by allowing customers to review their prior year(s)’ tax returns. (Rubin
(Intuit) Tr. 1540). Mr. Rubin explained that each of these services were previously offered to
customers for a fee, but that Intuit incorporated them into TurboTax Free Edition because the
company is committed to delivering the best free offering in the marketplace for its customers.
(Rubin (Intuit) Tr. 1540).

874. Mr. Rubin testified credibly and knowledgeably about the numerous business
metrics that Intuit uses to monitor its customers’ experiences. He testified credibly that the
abandonment rate for TurboTax Free Edition is the same for all other TurboTax SKUs,
indicating that consumers abandon for reasons common to all products—not because they expect
to file for free but are then informed that they must pay. (Rubin (Intuit) Tr. 1585-1588). He
testified credibly about how TurboTax customer views are overwhelmingly positive, which he
credibly explained is the opposite of what Intuit would expect to see if consumers were deceived

about their ability to file for free. (Rubin (Intuit) Tr. 1530-1531). And he testified credibly
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about the TY20 NPS Study (GX665 (Intuit)); as he explained, that study demonstrates that Intuit
is successful in its efforts to target its ads for free TurboTax SKUs toward consumers who would
qualify, because it shows that the percentage of customers who are aware that TurboTax offers a
free SKU is barely higher than the percentage of customers who actually file their taxes with
TurboTax Free Edition. (Rubin (Intuit) Tr. 1532-1533, 1622-1623).

875.  Mr. Rubin testified credibly and knowledgeably about the Consent Order that
Intuit entered into with the attorneys general of all 50 states and the District of Columbia. He
explained that Intuit maintains that none of its ads have ever been deceptive, but that the
company agreed to the Consent Order because many of the order’s terms encompassed practices
that Intuit was already engaging in, and because the agreement provided Intuit an opportunity to
be even more clear in its ads while continuing to offer TurboTax Free Edition to the millions of
people who qualify. ((Rubin (Intuit) Tr. 1598-1600). Consistent with Ms. Ryan, Mr. Rubin
credibly testified that Intuit has taken a number of measures to ensure that all TurboTax
marketing and advertising complies with the Consent Order, and that Intuit intends to continue
complying. (Rubin (Intuit) Tr. 1600-1601).

876. Mr. Rubin testified credibly and knowledgeably about Intuit’s participation in the
IRS Free File program. (Rubin (Intuit) Tr. 1506-1521). He testified that the IRS Free File
program was launched in Tax Year 2002 to provide free online tax preparation services to
eligible taxpayers and to increase the percentage of federal returns filed online. (Rubin (Intuit)
Tr. 1508, 1510). Intuit’s participation in the Free File program, Mr. Rubin credibly explained,
was completely separate from its commercial TurboTax product lineup; Intuit did not view the
program as a means to advertise its commercial TurboTax offerings and ensured that consumers

who started in the IRS Free File program software and later visited the TurboTax website, were
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directed back to the Free File Program. (Rubin (Intuit) Tr. 1513-1514, 1519-1520). Mr. Rubin
also credibly explained that Intuit decided to terminate its participation in the IRS Free File
program in 2021, due in part to the FTC’s demand that Intuit promote the IRS Free File software
on its commercial website—which would have violated the terms of the IRS program. (Rubin
(Intuit) Tr. 1510, 1514).

877. Mr. Rubin’s tone and demeanor during his testimony evinced that he was
testifying truthfully, based on his personal experiences. Complaint Counsel did not elicit
testimony or offer evidence at trial suggesting otherwise.

B. Expert Witnesses
1. John Hauser

878. Intuit presented expert testimony at trial from Dr. John Hauser, the Kirin
Professor of Marketing at the MIT Sloan School of Management. (Hauser (Intuit) Tr. 838-839).
Dr. Hauser was qualified to offer expert testimony concerning the opinions contained in his
expert report. (Hauser (Intuit) Tr. 838-841; RX1017 (Intuit) at 1, A-1).

879. Dr. Hauser’s expert opinions were the product of reliable principles and methods,
and were helpful to the Court. Complaint Counsel did not elicit testimony or offer evidence at
trial suggesting otherwise.

880. Dr. Hauser’s field of specialization is marketing science, which is the application
of scientific methods to study marketing-related issues. (Hauser (Intuit) Tr. 839). He has
extensive experience designing experiments and conducting survey research. (Hauser (Intuit) Tr.

839, 842-843; RX1017 (Hauser Expert Report) q1).
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881. Dr. Hauser demonstrated that he was credible and knowledgeable about the topics
addressed in his testimony. Complaint Counsel did not elicit testimony or offer evidence at trial
suggesting otherwise.

882.  Dr. Hauser testified credibly and knowledgably about how he designed his
Disclosure Efficacy Survey in accordance with scientific best practices and in a manner that
enabled him to assess causality. (Hauser (Intuit) Tr. 847-869, 1018-1034). He also testified
credibly and knowledgably about how the results of his Disclosure Efficacy Survey are
inconsistent with Complaint Counsel’s hypotheses in this case and indicate that the challenged
ads are not deceptive. (Hauser (Intuit) 869-875).

883.  Dr. Hauser also testified credibly and knowledgably about how to analyze and
understand the results of Intuit’s TY20 Copy Test (GX460 (Intuit)), and about why the results of
that test do not suggest that the challenged ads are deceptive. (Hauser (Intuit) Tr. 876-885).

884.  Dr. Hauser testified credibly and knowledgably about why Professor Novemsky’s
survey was scientifically invalid and is not reliable evidence. As Dr. Hauser credibly explained,
Professor Novemsky’s survey was not designed to assess causality, asked leading questions that
encouraged participants to provide the answers that Professor Novemsky wanted, used an
unrepresentative, biased survey population, and overstated his results. (Hauser (Intuit) Tr. 893-
954).

885.  Dr. Hauser’s tone and demeanor during his testimony evinced that he was
testifying truthfully. Complaint Counsel did not elicit testimony or offer evidence at trial

suggesting otherwise.
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2. Peter Golder

886. Intuit presented expert testimony at trial from Peter Golder, a professor of
marketing at Dartmouth College’s Tuck School of Business. (Golder (Intuit) Tr. 1041, 1043).
Professor Golder was qualified to offer expert testimony concerning the opinions contained in
his expert report. (RX1018 (Golder Expert Report) 1-4, A-1 to A-16; Golder (Intuit) Tr. 1042-
1045, 1047-1049).

887. Professor Golder’s expert opinions in this case were the product of reliable
principles and methods, and were helpful to the Court. Complaint Counsel did not elicit
testimony or offer evidence at trial suggesting otherwise.

888. In forming his opinions in this case, Professor Golder relied on well-respected
marketing research literature, his experience and expertise, a number of analyses he performed,
customer outcome metrics he reviewed, and TurboTax advertising and marketing materials.
(Golder (Intuit) Tr. 1051-1053).

889.  Professor Golder demonstrated that he was credible and knowledgeable about, the
topics addressed during his testimony. Complaint Counsel did not elicit testimony or offer
evidence at trial suggesting otherwise.

890. Professor Golder testified credibly and knowledgeably about reasonable
consumers in the tax-preparation industry. He explained how reasonable consumers are familiar
with and regularly encounter free product offers with limitations, both outside and within the tax-
preparation industry. (Golder (Intuit) Tr. 1088-1099). And he explained how reasonable
consumers demonstrate skepticism toward free product offerings, and therefore are unlikely to

assume that TurboTax is necessarily free for them. (Golder (Intuit) Tr. 1095-1099).
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891. Professor Golder testified credibly and knowledgeably about the consumer buying
process. As he explained, consumers’ selection of a tax-preparation provider is a high-
involvement purchase process, meaning they engage with a variety of information sources,
conduct research, evaluate alternatives, and do not rely solely on advertisements. (Golder
(Intuit) Tr. 1060-1087).

892. Professor Golder testified credibly and knowledgeably about his analysis of the
disclosures in Intuit’s advertising for free TurboTax SKUs. He explained how those ads
effectively communicate the existence of a restriction and category of that restriction, direct
consumers to the TurboTax website for more information, and provide information in a manner
that consumers can process it. (Golder (Intuit) Tr. 1099-1132). Professor Golder further
testified that the disclosures in Intuit’s advertising for free TurboTax SKUs were in the form,
location, and amount of detail that consumers expect and are familiar with. (Golder (Intuit) Tr.
1111-1116, 1153-1155).

893.  Professor Golder testified credibly and knowledgeably about his analysis of the
TurboTax website. Professor Golder explained how the TurboTax website is successfully
integrated into Intuit’s advertising for TurboTax, because the ads’ disclosures encourage
consumers to visit the TurboTax website, and because consumers indeed must visit the website
in order to use or purchase TurboTax online products. (Golder (Intuit) Tr. 1067-1069, 1124-
1132). Professor Golder further explained that, by encouraging consumers to visit the TurboTax
website, Intuit’s ads reinforce natural consumer behavior, because consumers understand that
they can visit websites to find additional information. (Golder (Intuit) Tr. 1126).

894. Professor Golder testified credibly and knowledgeably about the benchmarking

analysis he performed comparing video and social media display ads for free TurboTax SKUs
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with ads from 18 benchmark companies, using metrics from the FTC's “.com Disclosures”
guidelines. (Golder (Intuit) Tr. 1132-1163). As Professor Golder explained, that benchmarking
analysis showed that the disclosures in TurboTax’s ads products were comparable or superior to
the disclosures in the other companies’ advertisements. (Golder (Intuit) Tr. 1148-1151, 1156~
1160).

895.  Professor Golder testified credibly and knowledgably about the effects that would
result from the Proposed Order sought by Complaint Counsel in this case. (Golder (Intuit) Tr.
1164-1184). Professor Golder explained how Complaint Counsel’s burdensome proposed
disclosures would lead to information overload, be out of step with industry norms, lead to less
TurboTax free advertising, decrease consumer awareness of free tax filing options, and
ultimately lead to fewer consumers filing for free. (Golder (Intuit) Tr. 1164-1184).

896.  Professor Golder testified credibly and knowledgeably about the variety of
analyses he performed with respect to consumer outcomes, including consumer complaints and
retention rates. (Golder (Intuit) Tr. 1184-1214). With respect to consumer complaints, Professor
Golder testified that number of complaints identified by Complaint Counsel is miniscule
compared to the millions of TurboTax customers during the relevant time period. (Golder
(Intuit) Tr. 1195-1196, 1208). As he explained, one would expect the number of consumer
complaints to be significantly higher if Intuit had engaged in a multi-year, multi-channel, multi-
modal advertising campaign to deceive customers. (Golder (Intuit) Tr. 1189-1190, 1193-1194,
1212-1213). Professor Golder also testified credibly about his independent coding analysis of
Complaint Counsel’s identified complaints, which showed that many of those complaints are not

relevant to this action. (Golder (Intuit) Tr. 1197-1208). And he testified credibly about his
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complaint benchmarking analysis, which showed that Intuit’s rate of BBB complaints was far
lower than that of benchmark companies. (Golder (Intuit) Tr. 1208-1213).

897.  Professor Golder’s tone and demeanor during his testimony evinced that he was
testifying truthfully about the topics covered in his testimony. Complaint Counsel did not elicit
testimony or offer evidence at trial suggesting otherwise.

3. Bruce Deal

898. Intuit presented expert testimony from Bruce Deal at trial. (Deal (Intuit) Tr.
1291). Mr. Deal was qualified to offer expert testimony concerning the opinions contained in his
expert report. (Deal (Intuit) Tr. 1291-1293; RX1027 (Deal Expert Report) 1-2, A-1 to A-23).

899. Mr. Deal’s expert opinions in this case were the product of reliable principles and
methods, and were helpful to the Court. Complaint Counsel did not elicit testimony or offer
evidence at trial suggesting otherwise.

900. Mr. Deal demonstrated that he was credible and knowledgeable about and the
topics addressed during his testimony. Complaint Counsel did not elicit testimony or offer
evidence at trial suggesting otherwise.

901. Mr. Deal testified credibly and knowledgeably about the tax-preparation industry.
As Mr. Deal testified, the industry is characterized by a relatively stable customer base, repeat
interactions every tax season, a large number of tax-preparation options, and low costs to
consumers of switching from one tax-preparation provider to another. (Deal (Intuit) Tr. 1296-
1303, 1308-1321). In light of these characteristics, deception would not be a rational business
strategy in the tax-preparation market. (Deal (Intuit) Tr. 1321).

902. Mr. Deal testified knowledgeably and credibly about his analysis of TurboTax

customer data. In the first phase of that analysis, Mr. Deal credibly explained, he found that
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97.6% of the 55.5 million TurboTax customers in Tax Year 2021 did not exhibit characteristics
of being deceived, because they either did not pay to file, had prior experience with paid
TurboTax SKUs, or evinced a preference for paid products. (Deal (Intuit) Tr. 1322-1359, 1389).
And in the second phase of the analysis, Mr. Deal found that only 510 of the 1.3 million Tax
Year 2021 customers was associated with direct evidence of possible deception. (Deal (Intuit)
Tr. 1359-1368, 1375-1377).

903. Mr. Deal’s tone and demeanor during his testimony evinced that he was testifying
truthfully about the topics covered in his testimony. Complaint Counsel did not elicit testimony
or offer evidence at trial suggesting otherwise.

4. Rebecca Kirk Fair

904. Intuit presented expert testimony from Rebecca Kirk Fair through a trial
deposition. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 1). Ms. Kirk Fair was qualified to offer
expert testimony concerning the opinions contained in her expert report. (RX1555 (Kirk Fair
(Intuit) Trial Dep.) at 6-9; RX1016-A (Kirk Fair Expert Report) §91-5).

905. Ms. Kirk Fair has extensive experience with designing, conducting, and
evaluating consumer surveys. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 6-10; RX1016-A (Kirk
Fair Expert Report) q1-6). Ms. Kirk Fair has served as an expert for the FTC in previous
matters. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 6-9; RX1016-A (Kirk Fair Expert Report)
191-5).

906. Ms. Kirk Fair’s expert opinions in this case were the product of reliable principles
and methods, and were helpful to the Court. Complaint Counsel did not elicit testimony or offer

evidence at trial suggesting otherwise.
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907. Ms. Kirk Fair demonstrated that she was credible and knowledgeable about the
topics addressed during her testimony, including her survey and its results. (RX1555 (Kirk Fair
(Intuit) Trial Dep.) at 6-9; RX1016-A (Kirk Fair Expert Report) 18). Complaint Counsel did
not elicit testimony or offer evidence at trial suggesting otherwise.

908. Ms. Kirk Fair testified knowledgeably and credibly about the design and purpose
of her survey, including how she designed her survey in accordance with best practices.
(RX1555 (Kirk Fair (Intuit) Trial Dep.) at 15-38). She also testified knowledgeably and credibly
about how she analyzed the results from her survey and the conclusions she was drew from those
results. (RX1555 (Kirk Fair (Intuit) Trial Dep.) at 38-63).

909. Ms. Kirk Fair credibly explained that her survey results were inconsistent with
Complaint Counsel’s theory of deception, namely that consumers feel “locked-in to upgrading
to paid TurboTax SKUs after starting their tax returns with TurboTax Free Edition. (RX1555
(Kirk Fair (Intuit) Trial Dep.) at 15-16, 39-59; RX1016-A (Kirk Fair Expert Report) 916, 23-26,
33-37).

910. Ms. Kirk Fair’s tone and demeanor during her testimony evinced that she was
testifying truthfully about the topics covered in her testimony. Complaint Counsel did not elicit
testimony or offer evidence at trial suggesting otherwise.

911. Ms. Kirk Fair’s testimony was credible and reliable, including with respect to her
survey and its results. Complaint Counsel did not elicit testimony or offer evidence at trial

suggesting otherwise.
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XIV. COMPLAINT COUNSEL’S WITNESSES OFFERED INCREDIBLE AND UNRELIABLE
TESTIMONY

A. Diana Shiller

912. Complaint Counsel presented fact testimony at trial from Diana Shiller regarding
TurboTax ads and customer complaints. (Shiller (FTC) Tr. 138). Ms. Shiller also submitted
four declarations on those topics. (Shiller (FTC) Tr. 264, 266; GX301 (Shiller (FTC) Decl.);
GX311 (Shiller (FTC) Decl.); GX319 (Shiller (FTC) Decl.); GX342 (Shiller (FTC) Decl.).

913.  Ms. Shiller is a former H&R Block employee and previously filed her taxes for
free using TurboTax. (Shiller (FTC) Tr. 205-206). Ms. Shiller is currently an FTC investigator,
although her work in this case involved collecting publicly available TurboTax ads that were sent
to her by others, or that she obtained by pretexting as a TurboTax customer who qualified to file
for free. (Shiller (FTC) Tr. 138-205; GX301 (Shiller (FTC) Decl.) 91, 4, 44-46; GX311 (Shiller
(FTC) Decl.) 991, 14-21; GX319 (Shiller (FTC) Decl.) 491, 4-9; GX342 (Shiller (FTC) Decl.)
191, 4-5, 17-19).

914. Ms. Shiller’s testimony did not address the merits of the case, such as the claims
the challenged ads conveyed or whether the ads were deceptive, but was instead limited to
reshowing TurboTax ads already seen by the court and attempting to authenticate advertisements
and consumer complaints already in evidence. (Shiller (FTC) Tr. 142-205; GX301 (Shiller
(FTC) Decl.); GX311 (Shiller (FTC) Decl.); GX319 (Shiller (FTC) Decl.); GX342 (Shiller
(FTC) Decl.)).

915. Ms. Shiller’s testimony and declarations are unreliable and are not credited, for

several reasons.
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916. Ms. Shiller lacked personal knowledge about the advertisements and customer
complaints discussed in her testimony and declarations. (Shiller (FTC) Tr. 189-193, 252-253,
264-268).

917. Ms. Shiller’s declarations also call into question her veracity. Ms. Shiller’s
March 2022 declaration stated under penalty of perjury that the FTC had “received 571
consumer complaints about ‘free” TurboTax” in the Sentinel database (GX301 (Shiller (FTC)
Decl.) 472), and her June 2022 declaration likewise stated under penalty of perjury that the FTC
had “received 571 consumer complaints, from January 1, 2016 to March 28, 2022, about ‘free’
TurboTax” in the database (GX342 (Shiller (FTC) Decl.) 9220). But as Ms. Shiller admitted, she
made these representations without having read most of those complaints and thus could not
have known the contents of the vast majority of the complaints that were the subject of her
declaration. (Shiller (FTC) Tr. 264-268). Furthermore, counsel for Intuit repeatedly pointed out
to Complaint Counsel errors in Ms. Shiller’s declaration, but over the period of a year, that
declaration was never withdrawn.

918.  Ms. Shiller acknowledged that customer complaints often lack context and require
follow-up to understand the customer’s issue. (RX1390 (Shiller (FTC) Dep.) at 56-57). Ms.
Shiller, however, only contacted twelve complainants listed in her declarations and only spoke to
two. (RX278 (FTC); RX279 (FTC); RX280 (FTC); see also RX1390 (Shiller (FTC) Dep.) at
115-116). She did not contact the majority of complainants and did not confirm their identities,
their tax-filing history, or their prior use of TurboTax. (RX1390 (Shiller (FTC) Dep.) at 115,

189; Golder (Intuit) Tr. 1199; GX161 (Maxson (FTC) Dep.) at 353-354).
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B. Megan Baburek

919. Complaint Counsel presented fact testimony at trial from Megan Baburek, an FTC
data analyst, regarding TurboTax advertising-dissemination data. (Baburek (FTC) Tr. 291).

920. Like Ms. Shiller, Ms. Baburek’s testimony was limited to the technical issue of
her process for summarizing ad-dissemination data. (Baburek (FTC) Tr. 293).

921. Ms. Baburek’s testimony was unreliable and is not credited, again for several
reasons.

922.  Ms. Baburek lacked personal knowledge to testify about Intuit’s advertising, or
advertising practices more generally.

923. Ms. Baburek has never worked as a marketing professional (Baburek (FTC) Tr.
330), and she admitted that she had no personal knowledge about how TurboTax advertisements
were placed (Baburek (FTC) Tr. 331), or about the TurboTax online advertisement-
dissemination data that she summarized (Baburek (FTC) Tr. 329).

924. Ms. Baburek’s testimony also demonstrated that she did not fully understand that
data. She could not testify to the meaning of the “Big Moment” category mentioned in the data.
(Baburek (FTC) Tr. 294). And she testified that she was unaware whether certain text in the
data—about qualification terms for free offers—would be displayed alongside online
advertisements. (Baburek (FTC) Tr. 332-334).

C. Nathan Novemsky

925. Twice at trial, Complaint Counsel presented testimony by its expert Nathan
Novemsky. (Novemsky (FTC) Tr. 347, 1763).
926. Professor Novemsky’s affirmative testimony and opinions were unreliable and

lacked credibility. His perception study, which underpinned his opinions, did not show
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participants any challenged ads, failed to use a test-control experimental design to assess
causation, used a non-representative survey population, was biased, encouraged consumers to
guess, and otherwise failed to follow established principles of survey design. (Supra 99528-
622).

927. Professor Novemsky’s rebuttal testimony and opinions of Dr. Hauser, Professor
Golder, Mr. Deal, and Ms. Kirk Fair were likewise unreliable and lacked credibility. Professor
Novemsky again relied on his faulty survey, and he did not conduct any additional study or
perform any other analyses to support his rebuttal opinions, instead offering his ipse dixit that the
opinions of Intuit’s experts were in some way deficient. For example, Professor Novemsky
baselessly claimed it “may be the case” that the ads in Dr. Hauser’s survey were “equally
deceptive” without testing any disclosures or Dr. Hauser’s survey ads; repeatedly belittled
Professor Golder’s disclosure benchmarking analysis as involving merely “a ruler and a
stopwatch”; deemed that disclosure benchmarking analysis “irrelevant” because it used “tools
that ... do not bear on the question of consumer understanding,” namely the FTC’s “.com
Disclosures” guidelines; downplayed Professor Golder’s customer-complaint analysis but
conceded the FTC presented zero expert analysis of complaint rates; speculated certain
customers Mr. Deal determined were not deceived “could have been deceived” without
performing any analysis; and opined on the adequacy of TurboTax website hyperlinks and
disclosures without conducting any survey testing them. (Novemsky (FTC) Tr. 1776, 1770,
1798-1801, 1812-1816, 1822-1825; see also Novemsky (FTC) Tr. 1800 (arguing that compliance
with the FTC’s guidelines does not necessarily mean an ad is not deceptive)). Professor
Novemsky also attempted to undermine Professor Golder’s opinions by arguing that consumers

are “misers” who are unlikely to undertake any effort to research tax-preparation products,
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without conducting any analysis to demonstrate that consumers should be given such little credit.
(GX749 (Novemsky Rebuttal Expert Report) 4100, 234; Novemsky (FTC) Tr. 373, 535).

928.  Professor Novemsky’s rebuttal opinions were also inconsistent with his own
affirmative opinions. For instance, he faulted Dr. Hauser’s survey not eliminating the possibility
that both the original and revised ads were equally deceptive (Novemsky (FTC) Tr. 1812, 1814-
1815), he admitted that his survey did not test consumer understanding of any of the ads or
disclosures in Dr. Hauser’s survey. (Novemsky (FTC) Tr. 1815-1816).

D. Erez Yoeli

929. Complaint Counsel presented rebuttal testimony from Erez Yoeli at trial regarding
the opinions offered by Mr. Deal. (Yoeli (FTC) Tr. 1655, 1657-1658); RX1362 (Yoeli Expert
Report) 98).

930. Dr. Yoeli’s testimony and opinions were not reliable or credible, but rather
unsupported ipse dixit that were often undermined by his own statements. For example, Dr.
Yoeli admitted that he did “very little new analysis” of the data underlying Mr. Deal’s opinions
and did not try to understand the TurboTax customer data that Mr. Deal analyzed. (Yoeli (FTC)
Tr. 1733; RX1396 (Yoeli (FTC) Dep.) at 257). Nor did he review most of the materials Mr. Deal
considered in forming his opinions, including legal documents, academic sources, datasets, Intuit
employee-deposition transcripts, and internal Intuit documents. (Yoeli (FTC) Tr. 1722-1725,
1730; RX1396 (Yoeli (FTC) Dep.) at 157). In fact, he stated that he reviewed only five
produced documents, none of the challenged ads, and none of the Intuit employee depositions or
testimony. (RX1396 (Yoeli (FTC) Dep.) at 23, 128, 135). Dr. Yoeli’s testimony instead
consisted of offering hypotheticals about Mr. Deal’s analysis. (Yoeli (FTC) Tr. 1671-1686). By

his own admission, “lots of things can be true,” rendering his hypothetical opinion that
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consumers could have been deceived “not a very strong claim.” (RX1396 (Yoeli (FTC) Dep.) at
60; Yoeli (FTC) Tr. 1738). Moreover, in offering his opinions, he used a definition of deception
that excluded materiality. (RX1396 (Yoeli (FTC) Dep.) at 49-50, 69; Yoeli (FTC) Tr. 1717-
1718). And contrary to his opinion, Dr. Yoeli conceded that consumers are less likely to use
TurboTax again if they believe they have been deceived. (Yoeli (FTC) Tr. 1738, 1740).

931. Dr. Yoeli never went to the TurboTax website in forming his opinions, and he
could not remember reviewing any TurboTax paid-search ads, social-media ads, display ads, or
email ads in forming his opinion. (Yoeli (FTC) Tr. 1727-1729). Dr. Yoeli also could not recall
the language of disclaimers in the challenged TurboTax ads. (Yoeli (FTC) Tr. 1729). Dr. Yoeli
was unfamiliar with TurboTax’s features, including that its refund advance service was free.
(Yoeli (FTC) Tr. 1732-1733). Numerous other shortcomings in Dr. Yoeli’s expert work and
knowledge base further undermine his opinions. (Yoeli (FTC) Tr. 1717, 1731-1732; RX1396
(Yoeli (FTC) Dep.) at 49).

XV. THE COMMISSION’S DOCUMENTED BIAS

932.  On March 29, 2022, the day after the FTC sued Intuit, Chair Khan retweeted from
her official Twitter account an FTC tweet about Intuit’s “deceptive Turbotax ‘free’ filing
campaign” and the need for an “immediate halt to Intuit’s deceptive ads.” (RX102 (Intuit)).

933.  On April 22, 2022, while the FTC’s federal and administrative lawsuits against
Intuit were ongoing, Chair Khan publicly suggested in remarks at the 2022 Stigler Center
Antitrust Conference that Intuit had engaged in “law-breaking” through TurboTax advertising
and that it was “incredibly important™ that the FTC stop Intuit’s unlawful “deceptive” conduct
(which, as Chair Khan acknowledged in passing, had only been “alleged”). (RX103 (Intuit) at

6).
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934.  Asnoted by former FTC Commissioner Wright, the FTC has “ruled in favor of
FTC staff and found liability” in “100 percent of cases” in which the commissioners voted out a
complaint over the last twenty years, regardless of the ALJ’s recommended decision. (RX101
(Intuit) at 6). Commissioner Wright described that win rate as “a strong sign of an unhealthy and

biased institutional process.” (RX101 (Intuit) at 6).
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