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COMPLAINT COUNSEL’S PRETRIAL BRIEF1, 2, 3 

I. Introduction 

Intuit has deceived consumers for years through a pervasive marketing 

campaign that delivers an inescapable message to consumers—TurboTax is free. It 

represents that consumers can file their taxes for free using TurboTax,4 Intuit’s online 

tax preparation service, even though most of them cannot. In recent years, about two-

thirds of taxpayers did not qualify for Intuit’s free TurboTax service. Intuit’s false and 

deceptive claims are textbook violations of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a). 

They are likely to mislead consumers acting reasonably under the circumstances, to the 

consumers’ detriment. FTC Statement on Deception, 103 F.T.C. 174, 176 (1984) (appended to 

In re Cliffdale Assocs., Inc., 103 F.T.C. 110 (1984)) (hereinafter “Deception Policy 

Statement”). 

Knowing that about two-thirds of people cannot use TurboTax for free, the 

deception in Intuit’s advertising is self-evident. “The primary evidence of what 

representations an advertisement conveys to reasonable consumers is the advertisement 

1 Complaint Counsel’s Pretrial Brief includes the following appendices: 
Appendix A — Complaint Counsel’s Pretrial Proposed Findings of Fact 
Appendix B — Compendium of TurboTax Free Ads 
Appendix C — Complaint Counsel’s Final Proposed Exhibit List (Revised) 
Appendix D — Proposed Initial Decision and Order 
2 Pursuant to Rule 3.46(a), Complaint Counsel expects to file proposed findings of fact,

conclusions of law, and order within 21 days of the closing of the hearing record.
Preliminary Pretrial Proposed Findings of Fact are attached as Appendix A to assist the
trier of fact to understand the evidence developed before the evidentiary hearing. 

3 References to the existing pretrial record are abbreviated as follows: 
FF – Complaint Counsel’s Pretrial Proposed Findings of Fact 
Dep. – Transcript of Deposition 
GX – Complaint Counsel’s Government Exhibit 
RX – Respondent’s Exhibit 
4 As used in this brief and the Complaint, “TurboTax” refers only to online products 

and services. 
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itself.” In re Telebrands Corp., 140 F.T.C. 278, 290 (2005); see also In re Novartis Corp., 127 

F.T.C. 580, 680 (1999), aff’d, 223 F.3d 783 (D.C. Cir. 2000). And Intuit agrees that its ads 

“speak for themselves.” Answer ¶¶ 5, 24, 26. A few highlights of Intuit’s false and 

deceptive ads from over the last several years set the stage for the upcoming trial: 

• GX 321, Intuit’s 2015 Super Bowl ad (click here to watch5), see Complaint 

Counsel’s Pretrial Proposed Findings of Fact (“FF”)-25—FF-27.6 According to 

AdAge, the premise is that “the American Revolution is called off because the 

Brits allowed for easy and free tax filing.”7 Amidst a recreation of the Boston Tea 

Party, the ad says, in part: 

FIRST REVOLUTIONARY: No taxation without represent ... 

FIRST BRITISH SOLDIER: Yes, yes, we hear you on the tax 
thing. 

SECOND BRITISH SOLDIER: But what if it were free to file 
your taxes? 

SECOND REVOLUTIONARY: Like, free free? 

SECOND BRITISH SOLDIER: Yes, yes. You’d pay nothing. 
Not a thing. No thing. 

THIRD REVOLUTIONARY: Well alright then! 

[additional scenes between British soldiers and American
revolutionaries saying “alright then” omitted] 

VOICE OVER: Okay, so maybe that’s not exactly how it 
went down, but you can file on TurboTax for absolutely 
nothing. Intuit TurboTax. It’s amazing what you’re capable
of. 

FF-25 (emphasis added). 

5 This link points to vimeo.com/706558291/2ddb17eb47. 
6 Discussion of TurboTax ads from the past is relevant in an adjudicative proceeding 

pending before the Commission which was occasioned when a “corporation has been or 
is using any … deceptive act or practice in or affecting commerce.” 15 U.S.C. § 45(b). 

7 Ad Age Video, 2015: Super Bowl XLIX, TurboTax - Boston Tea Party, available at 
adage.com/videos/turbotax-boston-tea-party/129 (last visited Aug. 22, 2022). 

https://vimeo.com/706558291/2ddb17eb47
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• GX 323, Intuit’s 2016 Super Bowl ad (click here to watch8), see FF-28—FF-30. 

According to AdAge, this ad—actor Anthony Hopkins’s “first appearance in a 

U.S. commercial”—“riffs on overbearing product placement to make a joke and 

simultaneously hammer the TurboTax name into every possible opening.”9 In a 

staged interview, the ad says, in part: 

HOPKINS: I would never tarnish my name by selling you
something. 

Now, if I were to tell you to go to turbotax.com, it’s because
Turbo Tax Absolute Zero lets you file your taxes for free. 

INTERVIEWER: You’re … you’re not selling anything. 

HOPKINS: It’s free. There’s nothing to sell. 

FF-28. 

• GX 325, an ad that ran in 2018, see FF-31—FF-32. Three men are on the back of a 

boat. One man is standing up, impaled by a swordfish in his chest; another man 

speaks one line to him. The ad says: 

[swordfish screaming] 

MAN: At least your taxes are free. 

[all three men laugh] 

VOICE OVER: Intuit TurboTax. 

FF-31. 

• GX 329, an ad that ran in 2019, see FF-51—FF-53. A lawyer stands to give his 

closing statement. The ad says: 

LAWYER: Free free free free free free free free free. Free free 
free. Free free free. Free free free free free. Free free free free 
free free free free. Free free free free free free! 

JUROR: (applauding) Free! 

8 This link points to vimeo.com/706541741/12acf89307. 
9 Ad Age Video, 2016: Super Bowl 50, TurboTax – Never a Sellout, available at 

adage.com/videos/turbotax-never-a-sellout/733 (last visited Aug. 22, 2022). 

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 2/21/2023 | Document No. 606987 | PAGE Page 9 of 180 * PUBLIC *; 
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OTHER JURORS: Free. Free. [gavel] Free. 

UNIDENTIFIED VOICES: Free free free. 

VOICEOVER: That’s right. TurboTax Free is free. Free, free 
free free. 

FF-51.10 

• GX 202, an ad that ran from 2020 to 2022 (click here to watch11), see FF 87 & 

FF-101—FF-103. At a cattle auction with a crowd of grizzled cowboys, a fast-

talking auctioneer sells cows. The ad says: 

AUCTIONEER: And free, and free, and free, and free, and 
free. Now a bidder and free! Now give me another bidder
and free and a free here and a free free free a free free free. 
Now a bidder and free! Now give me another bidder and 
free, and a free free free. And free, and free here, and free 
there, and free free and free. Make it Free. Free! 

VOICEOVER: That’s right. TurboTax Free Edition is Free.
See details at TurboTax.com. 

FF-101. 

Figure 1 

10 “Intuit admits that it has never offered a product called ‘TurboTax Free.’” Answer 
¶ 32. 

11 This link points to vimeo.com/706535706/a04fa96b0e. 

https://vimeo.com/706535706/a04fa96b0e
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The net impression of these ads is striking—in some cases because it is practically 

the only word spoken: “free.” As Intuit told the audience watching the 2015 Super 

Bowl, “you can file on TurboTax for absolutely nothing.” FF-25. Intuit aired ads making 

“free” claims more than 97,697 times across at least 721 television networks from 

November 1, 2018 to April 18, 2022. See infra Part II.C.1.a. They were also available on 

Intuit’s YouTube channel, where they were viewed millions of times. E.g., FF-104, 

FF-110, and displayed on social media. See, e.g., infra Figure 5 & Appendix B 

(Compendium of TurboTax Free Ads). But contrary to the ads’ explicit message, 

TurboTax is free for only about one-third of consumers, based on the tax forms they 

need. Because about two-thirds of consumers can’t file their taxes for free using 

TurboTax, see FF-15, Intuit’s ads are false and function as a deceptive door-opener. They 

get consumers to come to TurboTax.com seeking to file their taxes for free, but many of 

them eventually find out—often after investing time and effort gathering and inputting 

into TurboTax their sensitive personal and financial information—that they’ll have to 

pay Intuit up to $119 to file their taxes using a DIY (Do It Yourself) version.12 In light of 

this bait-and-switch, Intuit’s advertisements are deceptive. 

The preponderance of the evidence will show that Intuit violated Section 5(a) of 

the FTC Act, 15 U.S.C. § 45(a), by making representations that are likely to mislead 

consumers acting reasonably under the circumstances regarding one of the most 

material facts there can be about a product or service: its cost—specifically, whether 

TurboTax is free. Accordingly, pursuant to Section 5(b) of the FTC Act, 15 U.S.C. § 45(b), 

Complaint Counsel requests the entry of the proposed cease and desist order, the 

provisions of which will serve to prevent Intuit from engaging in deceptive advertising 

12 Self-employed is currently the most expensive DIY version of TurboTax, discounted 
at $89, with a regular price of $119. See https://turbotax.intuit.com/personal-
taxes/online/ (last visited on Feb. 17, 2023); see also, e.g., GX 342 (Shiller Dec.) ¶ 201; see 
also GX 342 (Shiller Dec.) ¶ 185 & GX 240 (showing that it takes nearly quarter of an
hour and pages of data entry to reach the hard stop related to student loan interest 
deductions). 

https://turbotax.intuit.com/personal-taxes/online/
https://turbotax.intuit.com/personal-taxes/online/
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practices in the future, are reasonably related to the unlawful acts or practices charged 

in the Complaint, and are sufficiently clear and precise. 

II. Background and Facts 

A. Defendant Intuit 

Defendant Intuit Inc. is a Delaware corporation located in Mountain View, 

California. FF-2. Intuit is publicly traded with annual revenues of $6.8 billion in 2019, 

$7.7 billion in 2020, $9.6 billion in 2021, and $12.7 billion in 2022.13 

Intuit advertises, markets, promotes, distributes, and sells TurboTax, the most 

widely used online tax preparation service in the country, to consumers throughout the 

United States. FF-2. TurboTax enables users to prepare and file their income tax returns 

online. FF-3. Intuit’s TurboTax dominates the market for online tax preparation services. 

In May 2021, TurboTax’s share of sales in the United States was 73%, three percentage 

points higher than in July 2020 and ten points higher than in April 2019. FF-2. 

B. TurboTax Free Edition 

that involves, in 

part, growing Intuit’s customer base by offering free services to consumers. FF-4. The 

further involves “brand loyalty,” or retention of consumers who previously 

filed their taxes for free in the free version of TurboTax returning to TurboTax in 

subsequent years when they are no longer eligible for the free version and paying Intuit 

for a paid version of TurboTax. FF-5. Since 2018, Intuit has called the free version of 

TurboTax the “TurboTax Free Edition.” FF-6. In 2017, Intuit called the free version of 

TurboTax “Federal Free Edition.” FF-6.14 

13 GX 342 (Shiller Dec.), ¶ 9.b & GX 288 (Intuit 2021 SEC Form 10-K) at 5, 36 & 39; 
Intuit 2022 SEC Form 10-K (Sep. 2, 2022) at Item 1 (Intuit “generated revenue of $12.7 
billion in our fiscal year which ended July 31, 2022.”), publicly available at 
https://www.sec.gov/ix?doc=/Archives/edgar/data/896878/000089687822000028/in
tu-20220731.htm#i355069ae3df44bdb90bff538d4bca755_247. 

14 During certain promotional periods, Intuit also advertises TurboTax Live Basic for
free for simple tax returns. See, e.g., GX 307, 309, 528, & 589. At other times, Intuit 
advertised the Free Edition but referred to it only as “TurboTax Free” see, e.g., GX 326-
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TurboTax Free Edition is available only to consumers with “simple” tax returns, 

an evolving term redefined each year by Intuit since at least 2017. Other consumers are 

required to upgrade to paid versions of TurboTax to file their taxes using TurboTax. 

FF-7—FF-8. Most U.S. taxpayers—about two-thirds of taxpayers in Tax Years 2018 and 

2019—fall into the category of consumers ineligible for the TurboTax Free Edition. 

FF-15. In 2017 and 2018, when consumers filed tax returns for Tax Year (“TY”) 2016 and 

2017 (e.g., taxes filed in 2017 for income earned in 2016), Intuit defined a “simple” tax 

return as a return that could be filed using a 1040A or 1040EZ tax form. FF-9. In 2019 

and 2020, when consumers filed tax returns for TY 2018 and 2019, Intuit redefined a 

“simple” tax return as a return that could be filed on a Form 1040, with no attached 

schedules (this change came after the IRS discontinued forms 1040A and 1040EZ). 

FF-10. In 2021, when consumers filed tax returns for TY 2020, Intuit redefined a 

“simple” tax return as a return that could be filed on a Form 1040, with no attached 

schedules, except to claim unemployment income. FF-11. In 2022, when consumers filed 

tax returns for TY 2021, Intuit redefined a “simple” tax return as one that can be filed on 

a Form 1040 with limited attached schedules to cover distinct tax situations, including 

student loan interest paid, but excluding unemployment income. FF-12. Intuit appears 

to be using the same definition of a “simple” tax return this tax season.15 Consumers 

who receive income reported through certain types of IRS Form 1099 are not eligible for 

TurboTax Free Edition, regardless of their income. FF-13. This includes consumers who 

receive independent contractor or small business income, such as consumers working in 

the gig economy.16 From at least TY 2018 to TY 2020, consumers who claimed student 

332. Intuit refers to some of this advertising as its “free any way” campaign. See GX 145 
(Berger Dep.) at 107:18-109:13. 

15 Intuit now provides information about some of the qualification criteria at the
bottom of some of its webpages, for example at https://turbotax.intuit.com/personal-
taxes/online/ (last visited Feb. 17, 2023) 

16  See 

: 

https://turbotax.intuit.com/personal-taxes/online/
https://turbotax.intuit.com/personal-taxes/online/
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loan interest deductions were not eligible for TurboTax Free Edition, regardless of their 

income. FF-14. In short, determining what constitutes a “simple” tax return is anything 

but simple. 

C. Intuit’s Deceptive Practices 

1. Intuit’s Ads Misrepresent that Consumers Can File Their Taxes
for Free Using TurboTax 

Despite its limitations and the fact that about two-thirds of U.S. taxpayers—in 

recent years, more than 100 million people—are not eligible for TurboTax Free Edition, 

Intuit has promoted TurboTax through an extensive and ongoing multichannel 

advertising campaign that represents that consumers can file their taxes for free using 

TurboTax. Since at least 2015, Intuit has employed these false statements and deceptive 

door-opener ads, including via television, radio, online search, email, YouTube, and 

social media. See Appendix B (Compendium of TurboTax Free Ads); see also FF-17— 

FF-24. 

, FF-48 & FF-77, which were broadcast in heavy rotation on 

television and online, FF-17. As a tax preparation service, TurboTax has a seasonal 

pattern of marketing and sales concentrated in the period from November through 

April. FF-16. Intuit’s TurboTax ads have included commercials during the Super Bowl. 

They have also included ad campaigns such as the “Absolute Zero” and “Free, Free, 

Free, Free” campaigns. 

see also, e.g., GX 342 
(Shiller Dec.) ¶ 200 & GX 220—GX 221 (TY 18), GX 228—GX 229 (TY19), GX 260—GX 
261 (TY20), GX 278—GX 279 (TY21). 
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a. Television Ads17 

As noted above, Intuit’s 2015 and 2016 Super Bowl ads made “free” claims. In 

2015, Intuit told consumers: “[Y]ou can file on TurboTax for absolutely nothing.” FF-25. 

In 2016, Intuit had Anthony Hopkins tell consumers: “It’s free. There’s nothing to sell.” 

FF-28. Before running the 2015 Super Bowl ad, Intuit 

GX 341. 

Id. at INTUIT-FFA-FTC-000210402. 

Id. at 

-000210403. 

Intuit’s “Absolute Zero” campaign informed consumers “at least your taxes are 

free.” E.g., FF-31—FF-35. For the Absolute Zero campaign, Intuit’s goal was for 

consumers to believe the offering was truly free, and Intuit included the word 

“Guaranteed” in its Absolute Zero marketing to bolster and emphasize the claim that 

the offer was truly free.18 Ads that ran in the Absolute Zero campaign include:19 

Ad Fact / Video Exhibit TY Run (at least) 
Fish (0:15) FF-31—FF-32; GX 325 2017 
Fish (0:30) FF-33—FF-35; GX 324 2017 

Guzman (0:15) FF-36—FF-38; GX 344 2017 

17 For discussion of the insufficiency of Intuit’s disclaimers in its video advertising, see 
infra Part III.D.1. 

18 See 

19 Appendix B is attached with additional examples of Intuit’s advertising in various 
tax seasons. 
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Ad Fact / Video Exhibit TY Run (at least) 
Cruise (0:30) FF-39—FF-40; GX 345 2017 
Baby (0:15) FF-41—FF-42; GX 346 2017 

Anthem Launch (0:45) FF-43—FF-44; GX 347 2017 

Until 2022, Intuit also continued to run a false and deceptive door-opener ad 

campaign it called “Free, Free, Free, Free” in which “free” is essentially the only word 

spoken by the actors in the commercials, until the voice over at the end of the 

advertisement. E.g., FF-49 & FF-105. Intuit saw fit to begin to pull these ads only after it 

met with Chair Khan on March 24, 2022. See GX 343 (Evans Dec) ¶ 3; GX 352. In at least 

one of these ads, the word “free” is repeated over 40 times in a 30-second ad. FF-61. 

Commercials in the “Free, Free, Free, Free” campaign have informed consumers that 

“TurboTax Free is free, free free free free.” E.g., FF-49.  

Ads that ran in the “Free, Free, Free, Free” campaign include:20 

Ad Fact / Video 
Exhibit 

Times Run 
(at least) 

Nets. Run On 
(at least) 

TY(s) Run 
(at least) 

Lawyer (0:60) 

Lawyer (0:30) 

FF-49—FF-50; 
GX 328 

FF-51—FF-52; 
GX 329 

2,115 
FF-53 124 2018 

Movie Credits 
(0:30) 

Movie Credits 
(0:15) 

FF-54—FF-57; 
GX 330 

FF-58—FF-59; 
GX 331 

10,867 
FF-60 & FF-81 721 2018, 2019 

Game Show 
(0:30) 

Game Show 
(0:15) 

FF-61; GX 59 

FF-62; GX 356 

10,514 
FF-63 & FF-80 214 2018, 2019 

Court Reporter
(0:15) FF-64; GX 348 2,860 

FF-65 & FF-78 126 2018, 2019 

Crossword 
(0:15) FF-66; GX 326 4,382 

FF-67 & FF-79 327 2018, 2019 

Big Kick
(0:60) 

Big Kick
(0:30) 

FF-68; GX 349 

FF-69; GX 327 

2,811 
FF-70 139 2018 

20 Appendix B is attached with additional examples of Intuit’s advertising in various 
tax seasons. 
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https://vimeo.com/706546359/7930d70cff
https://vimeo.com/706547982/219f69515e
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Ad Fact / Video 
Exhibit 

Times Run 
(at least) 

Nets. Run On 
(at least) 

TY(s) Run 
(at least) 

Spelling Bee
(0:30) 

Spelling Bee
(0:15) 

FF-71; GX 350 
& GX 351 

FF-72; GX 332 

7,759 
FF-73 & FF-82 322 2018, 2019 

Auctioneer 
(0:30) 

Auctioneer 

FF-100; GX 200 

FF-101— 
10.157 

FF-87 & FF-103 670 2020, 2021 

(0:15) FF-102; GX 202 
Dance Workout FF-105— 

(0:30) 
Dance Workout 

FF-106; GX 206 
FF-107— 

17,897 
FF-88 & FF-109 714 2020, 2021 

(0:15) FF-108; GX 208 
Dog Show

(0:15) 
FF-111— 

FF-112; GX 204 
14,994 

FF-89 & 113 685 2020, 2021 

Total: 84,356 

Regarding the “Spelling Bee” ad, 

FF-74. 

FF-74. And 

. See GX 340 ( ) at CC-00006849 (“ 

).”)(emphasis in the original). 

Reflecting on this campaign on a September 20, 2019 episode of the podcast 

“Renegade Thinkers Unite,” Mary Ann Somers, then-SVP and Chief Growth Officer of 

Intuit’s consumer group, said:  

[T]he key insight for us was, when you start talking about 
free, that’s what people hear. They hear free. You can say a 
lot of other things, but what they hear is free. … We wanted 
to really let people know this was free, really free, free, free. 

https://vimeo.com/706551936/406e3cb75c
https://vimeo.com/706559819/a7e605c277
https://vimeo.com/706535706/a04fa96b0e
https://vimeo.com/706538678/8fc21bae5b
https://vimeo.com/706526500/4185f45e82
https://vimeo.com/706537437/27eb3a1f86
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That was a reflection of the innovation and the decision that 
we made on the product. We wanted that to show up in the
campaign in a playful way, simple-minded, engaging. We
measure advertising like many other people where we are 
tracking it during the season. … We looked at it and it 
started to really do well and that’s when we started to 
realize we were onto something really big here. 

FF-159 & GX 148 (Sommers Dep.) at 46:8-48:1. 

From November 1, 2018 to April 18, 2022, Intuit aired ads in the “Free, Free, Free, 

Free” campaign at least 84,356 times across at least 721 television networks. This 

included networks in every state in the country. GX 342 (Shiller Dec.) ¶¶ 41, 45, 50, 55, 

61, 70, 75, 85, 87, 89, 91, 93, 107, 110, 113, 134, 140, 145. 

Another Intuit commercial, which ran through at least March 27, 2022, is notable. 

In the “Steven / Spit Take” ad, a voiceover converses with a man having coffee at his 

breakfast table:  

VOICEOVER: Steven, did you know that TurboTax is free no 
matter how you want to file? 

STEVEN: I don’t believe that. 

VOICEOVER: It’s true. Anyone with a simple tax return can
get help from an expert, for free. 

STEVEN: That can’t be true. 

VOICEOVER: It is and with TurboTax Live our experts will 
even do your taxes for you for free. 

OTHER MAN: Honestly, that sounds amazing. 

VOICEOVER: For a limited time TurboTax is free for simple 
returns no matter how you file. 

FF-116—FF-117 (emphasis added); GX 309; see also FF-114—FF-115 & GX 307. This ad 

ran at least 13,341 times across at least 637 television networks in 2021 and 2022, 

including during the live broadcast of the Oscars on March 27, 2022. FF-118; GX 343 

(Evans Dec.) ¶ 7. 

https://vimeo.com/706557797/9ef68608d4
https://vimeo.com/706557234/966456640c
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b. Online Ads 

Intuit has also made free claims online in paid search engine results, social 

media, and email. 

In paid search ads, for example, Intuit placed the following ad in the Google 

results for the search term “free file taxes ONLINE”: 

Figure 2 

FF-83. This ad, observed on July 10, 2020, touts “100% Free Online Tax Filing.” 

In the ad below, placed on the Google search results for the term “free file,” 

Intuit boasts: “E-file Your Taxes For Free.” 

Figure 3 

FF-84. 
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In this ad on Bing from 2021, placed on the search results for the term “Turbo tax 

free file program,” Intuit offers “Free Fed. Filing With TurboTax®. Get Your Biggest 

Refund Guaranteed!”: 

Figure 4 

FF-93. 

Intuit has also run ads on social media, including Facebook and TikTok. In an ad 

found on TikTok on January 11, 2021 (depicted below), Intuit posted a version of its 

Dance Workout television ad, with the caption: “What it feels like to file your taxes for 

free, aka the TurboTax #FreeFreeDance Free those hips!” FF-92. 

Figure 5 
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In this Facebook ad, which was active through at least April 18, 2022, Intuit 

presented viewers with all capital, large-font, bold lettering: “FREE $0 $0 $0.” FF-119— 

FF-120. In smaller, fainter print underneath, the ad states “Simple tax returns only.” 

FF-119. 

Figure 6 

See also FF-90, FF-91, FF-94, FF-95, FF-121—FF-131 (additional examples of ads). 

2. TurboTax’s Home Page Contributes to the Net Impression of
Intuit’s “Free” Advertising Campaign by Misleading Consumers
into Believing They Can File Their Taxes for Free Using
TurboTax 

When consumers who see Intuit’s advertisements visit the TurboTax website, the 

website’s home page has made additional false and deceptive “free” claims. A screen 

Intuit used on its website, for TY 2020, is pictured below. FF-85—FF-86. 
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Here, Intuit’s website emphasizes “FREE Guaranteed,” “$0 Fed. $0 State. $0 to File.” as 

well as “File for $0,” FF-85, when in truth, only about one-third of taxpayers can use 

TurboTax for free, FF-15. 

A screen Intuit used on its website for TY 2021, is pictured below. GX 342 (Shiller 

Dec.) ¶ 190. 

Figure 8 
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Again, Intuit’s website emphasizes “FREE,” “$0,” and “File for $0,” GX 342 (Shiller 

Dec.) ¶ 190, even though most consumers cannot prepare and file their taxes for free 

using TurboTax, FF-15. See also FF-45—FF-47, FF-75—FF-76, FF-96—FF-99; RX 5, 9 & 10 

(additional examples of TurboTax website advertising claims). 

Thus, Intuit bombards consumers with the message that they can file their taxes 

for “free.” Intuit baits consumers with false and deceptive ads and then compounds the 

deception with more false claims online. 

3. Intuit’s Purported Disclaimers 

In many of its video and online advertisements, Intuit uses variations of the same 

purported disclaimer: that TurboTax is only free for consumers with “simple tax 

returns.”  

Intuit’s advertising disclaimers have taken the form of small faint print shown 

briefly at the bottom of the screen at the end of its television commercials—which Intuit 

also uses online—without an accompanying audio disclaimer. In more recent ads, Intuit 

also audibly directs consumers to its website for “details” or directs consumers to “see if 

you qualify.” Two examples of Intuit’s advertising disclaimers appear below: 

Figure 9 
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This screen was displayed to consumers for just a few seconds at the end of 

commercials aired as part of the “Free, Free, Free, Free” campaign in TY 2018. E.g., 

FF-52; GX 342 (Shiller Dec.) ¶ 156; GX 300. With a magnifying glass and screen stop, one 

might read this fine print disclaimer that the free offer was available only for “simple 

U.S. returns,” but while the screen is dominated by “turbotaxfree” in large print, an 

announcer stated: “That’s right, TurboTax Free is free. Free, free free free.” E.g., FF-51; 

GX 300. No audio of the short purported disclaimer was provided. See, e.g., FF-51; see 

also, e.g., GX 326, GX 327, GX 332. 

Figure 10 

This screen was displayed to consumers for just a few seconds at the end of 

commercials aired as part of the “Free, Free, Free, Free” campaign in TY 2021. E.g., 

FF-112; GX 342 (Shiller Dec.) ¶ 157; GX 204. Like the ad above, this ad’s unreadable fine 

print was overwhelmed by “Intuit turbotax Free Edition” in large bold text and the 

announcer’s statement: “That’s right, TurboTax Free Edition is free. See details at 

turbotax.com.” E.g., FF-111; GX 204. The announcer did not read the fine print 

disclaimer regarding “simple U.S. returns only.” See, e.g., FF-111; see also, e.g., GX 200, 

GX 204, GX 206. While some recent Intuit ads have included the phrase “simple 

https://vimeo.com/706546359/7930d70cff
https://vimeo.com/706547982/219f69515e
https://vimeo.com/706551936/406e3cb75c
https://vimeo.com/706559819/a7e605c277
https://vimeo.com/706537437/27eb3a1f86
https://vimeo.com/706538678/8fc21bae5b
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returns” in the voiceover, see, e.g., GX 307, as discussed in more detail in Part III.D.1., 

the term is inscrutable. 

Intuit used similar disclaimers on its website and in search ads. Intuit’s website 

“disclaimers” have principally taken the form of a hyperlink on some permutation of 

the words “see why it’s free” or “simple tax returns only.” See supra Figures 7 & 8.21 The 

hyperlink typically presents consumers with a pop-up that possibly sheds some light on 

the limitations of TurboTax Free Edition. FF-47. For example, for TY 2018, the TurboTax 

home page contained the following screen, which mimicked the “free, free free free” ad 

campaign, FF-45: 

Figure 11 

  

 

 

 

  

 

   

  

 

 

 

   
  

  
  

 

Recently, Intuit has begun adding disclaimers in small print at the bottom of pages, 

requiring consumers to scroll to find the relevant information. See, e.g., RX 9.  

21 Recently, Intuit has also begun to add the phrase “see if you qualify” to its “simple 
tax returns” disclaimers. See, e.g., RX 9. However, as its own survey revealed, adding 
the phrase “see if you qualify” is unlikely to have a material impact on consumers. RX 
1017 (Hauser Report), ¶ 91. 
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In search ads, Intuit has at times relied on similar “simple” disclaimers, though 

they often do not appear in the headline of the search ad. See, e.g., GX 194. Social media 

advertising at times similarly employs the term “simple returns.” See supra Figure 6. 

As discussed in detail in Part III.D.2., Intuit’s purported disclaimers are insufficient and 

do not change the misimpressions caused by Intuit’s ad campaigns. 

D. Effects of TurboTax’s Marketing Communications on Consumers 

1. Novemsky Survey 

Complaint Counsel engaged Professor Nathan Novemsky, Ph.D., a professor of 

consumer psychology and marketing at Yale University (GX 304), to evaluate the effects 

of Intuit’s “free” TurboTax claims on consumers. FF-142-49. In connection with this 

engagement, Professor Novemsky designed and supervised an online consumer 

perception survey. Professor Novemsky, who has conducted, supervised, or evaluated 

hundreds of surveys, including many related to consumer behavior and information 

processing, relied on best practices in the design of the perception survey to minimize 

the possibility of bias and avoid potential demand artifacts. See, e.g., GX 303 (Novemsky 

Report) at ¶¶ 5 & 57-59. In designing the survey, Professor Novemsky determined that 

a perception survey, rather than a copy test, was the appropriate design to examine 

Intuit’s extensive advertising campaign. Id. at ¶ 30. He concluded that a test/control 

design would not accurately measure the cumulative effect of Intuit’s marketing 

campaign, and that the wide dissemination of Intuit’s false claims would make it 

unlikely to find an appropriate control group for a copy test design, a hypothesis that 

was born out in preliminary testing. Id. at ¶¶ 32-33. 

Based on his consumer perception survey and his expertise as a cognitive 

psychologist, Professor Novemsky opined that consumers not eligible for the Free 

Edition have the misimpression that they can file their taxes for free with TurboTax. FF-

142-49 (citing GX 303 (Novemsky Expert Report) at ¶¶ 8, 69 & Figure 1. According to 

Professor Novemsky’s consumer perception survey, ineligible consumers who had not 
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used TurboTax in the previous three years believed, at a rate of 52.7%, that they could 

use TurboTax for free. Id. 72.3% of these taxpayers identify Intuit’s TurboTax 

advertisements and its website as playing a role in forming their misimpression. Id. at 

¶¶ 9, 77, 79 & Figure 2.  

Professor Novemsky also opined that a substantial portion of the respondents 

have the misimpression that their returns meet TurboTax’s definition of a “simple U.S. 

return.” Id. ¶¶ 10, 83. This opinion was based, in part, on Professor Novemsky’s 

consumer perception survey, which showed that 55% of consumers ineligible for Free 

Edition who had not used TurboTax in the previous three years had the misimpression 

that they had a “simple U.S. return.” Id. ¶¶ 10, 85 & Figure 3. And Professor Novemsky 

further opined that Intuit’s placement of a fuller disclaimer behind a “simple returns” 

hyperlink made it unlikely that consumers would reach the disclaimer. GX 749 

(Novemsky Rebuttal Report) at ¶227 According to Professor Novemsky, consumers are 

cognitive misers and are unlikely to click on such a hyperlink or conduct further 

research when they think they know what a “simple return” is and are under a 

preexisting misimpression that they have one. Id. at ¶¶ 223 & 227. 

Intuit has engaged four experts in an attempt to attack Professor Novemsky’s 

survey and to marshal evidence in support of its defense.22 However, Intuit’s criticisms 

of Professor Novemsky’s survey are incorrect and baseless.23 Moreover, Intuit’s experts 

provide no direct evidence that consumers were not deceived by its advertising, relying 

instead on a collection of unreliable and irrelevant evidence, speculation, and logical 

fallacies.24 In considering much of the expert materials put forth by Intuit, the 

22 Intuit’s experts are Professor John Hauser, Professor Peter Golder, Ms. Rebecca Kirk
Fair, and Mr. Bruce Deal. Professor Novemsky addresses expert opinions set forth by 
Intuit’s experts in his rebuttal report. GX 749 (Novemsky Rebuttal Report). In addition, 
Complaint Counsel has retained Dr. Erez Yoeli to address some of Intuit’s expert 
materials. See GX 743 (Yoeli Rebuttal Report). 

23 GX 749 (Novemsky Rebuttal Report), § III. 
24 See GX 749 (Novemsky Rebuttal Report) §§ IV–VIII, GX 743 (Yoeli Rebuttal Report)

§§ IV–VI. 
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Commission drew similar conclusions, finding that “[c]onclusory statements by experts 

that consumers were not deceived based on … peripheral evidence are similarly 

inadequate.” In re Intuit Inc., 2023 FTC LEXIS 18, *31 (Jan. 31, 2023). 

2. Intuit’s Marketing Research 

is consistent with and corroborates the results of 

Professor Novemsky’s consumer perception survey. FF-150. 

FF-150; see GX 460, p. 28; GX 340 

( ) at CC-00006857 ( 

) & CC-00006883 

(“ ”). 

See GX 460, p. 28. 

” GX 303 (Novemsky Expert Report) 

¶ 97 26 

25 

26 According to Professor Novemsky: 
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. See GX 460, p. 28. 

Additionally, 

FF-151; see GX 460, p. 8. This 

market research “ 

.” GX 303 (Novemsky Expert Report) ¶ 98 (citing GX 460). 

” GX 303 
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(Novemsky Expert Report) ¶ 98 (citing GX 460, pp. 9–10). 

3. Consumer Complaints and Testimony 

Deposition testimony offered by consumers in this matter, FF-133-41, consumer 

complaints received through the Consumer Sentinel Network (“Sentinel”),27 FF-132, 

and consumer feedback received by Intuit itself provide further evidence of deception, 

FF-160-61. 

Counsel for Intuit deposed 16 consumers that complained about TurboTax.28 Of 

those deposed, 11 consumers began using TurboTax because they thought or hoped 

GX 303 (Novemsky Expert Report) ¶ 97 n. 128 (citing GX 460). 
27 Sentinel receives reports submitted directly to the Federal Trade Commission by 

consumers, as well as reports submitted and shared by data contributors such as the
Better Business Bureau. See ftc.gov/enforcement/consumer-sentinel-network (last 
visited Feb. 10, 2023). 

28 Though Intuit only took 16 consumer depositions, Intuit issued deposition
testimony subpoenas to 66 consumers. Six consumers did not appear for their 
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that they could use it for free.29 Ten consumers testified that the cost of the tax filing 

services was important to them.30 Nine consumers remembered Intuit’s free 

advertising,31 including how “ubiquitous” the free advertising was,32 with one 

consumer testifying that the free advertising was “the key message that brought me to 

TurboTax in the first place.”33 At least ten consumer deponents did not understand 

Intuit’s eligibility criteria for Free Edition.34 For example, when asked about who was 

eligible for TurboTax’s free product, one consumer testified that they “ha[d] no idea 

unless it told me — Unless TurboTax explicitly told me ‘You qualify for free,’ I would 

have no idea … So I am putting my trust in them to do that” and that the phrase simple 

tax returns “has no connotation to me because I don’t understand what is and is not a 

simple tax return.”35 

depositions, and Intuit withdrew 42 subpoenas. Two depositions were canceled and 
never rescheduled. 

29 GX 138 (Adamson Dep.) at 42: 7-16, 56:11-15 & 57:14-17; GX 125 (Beck Dep.) at 55:8-
14; GX 128 (Benbrook Dep.) at 55:11-20; GX 124 (Bodi Dep.) at 31:23-33:14; GX 139 
(Derscha Dep.) at 76:1-21; GX 122 (DeRyke Dep.) at 15:25-16:9; GX 137 (DuKatz Dep.) at
27:9-28:5, 82:16-83:24; GX 142 (Keahiolalo Dep.) at 76:21-77:11); GX 123 (Lee Dep.) at
53:17-54:18); GX 135 (Phyfer Dep.) at 79:19-81:5, 88:24-90:2 & 104:4-105:7; GX 130 (Tew
Dep.) at 52:24-54:20. 

30 GX 138 (Adamson Dep.) 56:16-19; GX 125 (Beck Dep.) at 15:3-16, 27:16-19 & 30:8-14); 
GX 128 (Benbrook Dep.) at 22:9-12; GX 139 (Derscha Dep.) at 41:1-6 & 88:20-23); GX 132 
(Dougher Dep.) at 17:4-7 & 41:24 -42:12; GX 137 (DuKatz Dep.) at 74:14-75:2 & 80:23-
82:8); GX 134 (Hobson Dep.) at 20:17-22; GX 142 (Keahiolalo Dep.) at 42:11-16, 61:9-19 &
77:5-11; GX 135 (Phyfer Dep.) at 54:4-13, 103:13-18 & 109:8-13; GX 130 (Tew Dep.) at
53:11-54:3. 

31 GX 125 (Beck Dep.) at 22:3-23:10, 30:8-14 & 55:8-24; GX 128 (Benbrook Dep.) at 53:3-
55:7; GX 139 (Derscha Dep.) 58:15-59:19; 88:8-19; GX 137 (DuKatz Dep.) at 29:8-31:8 &
93:13-94:6; GX 142 (Keahiolalo Dep.) at 25:16 – 24, 26:16-19, 32:19-33:6 & 42:11-16; GX 
123 (Lee Dep.) at 53:17-54:18); GX 135 (Phyfer Dep.) at 79:19-81:5); GX 141 (Robinson
Dep.) at 40:13-41:6; GX 136 (Schulte Dep.) at 14:19-15:19. 

32 GX 138 (Adamson Dep.) at 55:22-56:19. 
33 GX 125 (Beck Dep.) at 55:8-15. 
34 GX 138 (Adamson Dep.) at 44:4-12 & 58:19-59:7; GX 131 (Bansal Dep.) at 15:15-21; 

GX 128 (Benbrook Dep.) at 27:22-28:3 & 31:1-15; GX 139 (Derscha Dep.) at 47:20-48:3; GX 
132 (Dougher Dep.) at 35:2-36:21; GX 137 (DuKatz Dep.) at 18:10-19:19, 56:4-22 & 63:16-
64:2; GX 142 (Keahiolalo Dep.) at 37:20-38:4; GX 135 (Phyfer Dep.) at 66:7-67:5, 75:9-76:8 
& 92:20-93:6; GX 141 (Robinson Dep.) at 41:21-42:3 & 58:4-59:5); GX 136 (Schulte Dep.) at
70:4-18. 

35 See GX 137 (DuKatz Dep.) at 56:4-22.  
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One consumer testified that they spent between 30 and 45 minutes entering their 

tax information on TurboTax before learning they could not file for free,36 while others 

testified that by the time they realized they would have to pay to file their taxes they 

did not want to switch providers.37 One consumer described it the following ways: 

I’d already spent the time. It’s like if you were – Let’s say 
you ordered something from IKEA and you were building,
like, a wardrobe, and you spent four hours on the wardrobe,
and then you realize that you have to go buy another piece
to do it -- to complete it. You’re going to go buy that piece.
You’re not just going to, like, throw it in the dumpster. Like, 
it has to be done now.38 

It would be like if you bought a plane ticket, you got on an
airplane, they flew you across the country, and then to leave
the airplane, they were like, “Actually, it’s $100 to leave the 
airplane. Otherwise we’re just going to fly you back.” And
you’re like, “But I already paid for my vacation, like for my 
hotel and stuff,” and they’re like, “You’re going to have to 
pay the $100 to get out of the airplane.” So that's the way 
that I would phrase that.39 

Some consumers also testified that disclaimers on the TurboTax website were not 

“obvious”40 and, in discussing Intuit’s disclaimers that were behind a hyperlink, that “it 

is highly unlikely that people will click through to an external link.”41 

No fewer than 228 complaints recorded in Sentinel between January 1, 2016 and 

March 28, 2022 go to the core of Count One of the Complaint. FF-132. Of the 228 

complaints, 44 were recorded between January 1, 2021 and March 28, 2022, and 26 were 

recorded between November 1, 2021 and March 28, 2022. Id. Of the 26 complaints 

referenced above: (a) 26 of 26 consumers indicated that they believed or TurboTax 

communicated that filing taxes with TurboTax would be free; (b) 22 of 26 consumers 

36 GX 138 (Adamson Dep.) at 58:13-18. 
37 GX 124 (Bodi Dep.) at 33:1-8; GX 139 (Derscha Dep.) at 57:8-20; GX 137 (DuKatz 

Dep.) at 80:23-82:8. 
38 GX 137 (DuKatz Dep.) at 80:9-17. 
39 GX 137 (DuKatz Dep.) at 81:16-15. 
40 GX 125 (Beck Dep.) at 35:25-36:15. 
41 GX 135 (Phyfer Dep.) at 67:23-68:2. 
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mentioned advertising about a free TurboTax option; and (c) 20 of 26 consumers 

indicated they were charged for or paid for TurboTax. Id. 

Moreover, Intuit’s internal 
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4.  Intuit’s Internal Marketing Strategy Reveals a Recognition of the 
Effect of its TurboTax Free Campaign on Consumers  

Intuit’s internal marketing strategy documents reflect a  recognition of the  

impression its  “free” TurboTax  ads  leave with  consumers.  FF 152-56.  

 

 

 

 

GX 145 (Berger Dep.)  125:1-127-18, at CC-00002850–52.  

 

  

 

  

 

 

  

 

 

The fact that “free” is  compelling and attracts customers is not new  to Intuit. FF-

156;  
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Similarly, creative briefs, presentations and other advertising strategy documents 

prepared for Intuit by advertising agency Wieden+Kennedy, GX 869 (Wieden+Kennedy 

Certification of Records of Regularly Conducted Activity), at ¶ 7, also show 

FF-157. For example, 
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While Intuit and several of its executives, including Cathleen Ryan, Senior Vice 

President Marketing, claim that 

, much of Intuit’s TurboTax advertising was 

not at all targeted. Instead, Intuit engaged in mass marketing of TurboTax via television 

and other channels. While this approach certainly reached simple filers, it predictably 

reached a much broader audience including millions of consumers ineligible for 

TurboTax Free Edition. See FF-17-131 & Appendix B. 

III. Argument 

The preponderance of the evidence42 shows that Intuit’s “free” advertising is 

deceptive in violation of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a). Intuit’s free 

claims—widely disseminated across multiple media—are textbook deception, meeting 

each of the three elements: First, “there must be a representation … that is likely to 

mislead the consumer.” Deception Policy Statement, at 176. Intuit has represented, 

42 “It is well established that the preponderance of the evidence standard governs
Federal Trade Commission [ ] enforcement actions.” In re POM Wonderful LLC, 2012 
FTC LEXIS 106, *463–65 (May 17, 2012) (citing cases). 
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expressly, prominently, and repeatedly, that consumers can file their taxes for free 

using TurboTax. But TurboTax has not been free for about two-thirds of consumers in 

recent years. Second, “the act or practice must be considered from the perspective of the 

reasonable consumer.” Deception Policy Statement, at 177. Reasonable consumers take 

away one overarching message from Intuit’s “free” advertising: “TurboTax is free.” See, 

e.g., FF-74 & GX 341, at INTUIT-FFA-FTC-000210402. Third, “the representation … or 

practice must be material.” Deception Policy Statement, at 182. The cost of something— 

especially whether it is free—is undoubtedly material. The weight of the evidence and 

black letter law provide an ample basis for entry of a cease and desist order in this 

matter. 

A. Intuit Has Represented that Consumers Can File Their Taxes for Free 
Using TurboTax; That Representation Is Likely to Mislead Consumers 

1. Intuit Has Repeatedly and Continuously Made Its “Free” 
Representation Through Its Nationwide, Multi-Year, Multi-
Channel “Free” TurboTax Advertising 

First, the evidence shows that Intuit did, in fact, represent that consumers can file 

their taxes for free using TurboTax.  

“In cases of express claims, the representation itself establishes the meaning.” See 

Deception Policy Statement, at 176. In 2015, Intuit told the audience of Super Bowl 

XLIX: “[Y]ou can file on TurboTax for absolutely nothing.” FF-25. In 2018, Intuit told 

consumers: “At least your taxes are free.” E.g., FF-31. In 2019, Intuit’s message to 

consumers was: “Free free, free free, free free! … That’s right, TurboTax free is free. 

Free, free free free.” FF-51. In 2020, Intuit told consumers Googling “free file taxes 

ONLINE” that the “TurboTax® Official Site” offered “100% Free Online Tax Filing.” 

FF-83. And in 2021, Intuit told TikTok users that the energetic dance of its “Dance 

Workout” ad was: “What it feels like to file your taxes for free, aka the TurboTax 

#FreeFileDance.” FF-92. These are a few among many similar ads. See Appendix B 

(additional examples of deceptive adverting). Intuit proliferated “free” claims on TV, on 
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its website, in online search results, on social media, and in other online advertising. 

The representation and meaning are clear: consumers can file their taxes for free using 

TurboTax. 

Even if “free” were considered to be an implied claim, the meaning of the 

TurboTax ads and other marketing communications can be determined “through an 

examination of the representation itself.” Deception Policy Statement, at 176; see also 

FTC v. Fleetcor Techs., Inc., No. 1:19-cv-5727, 2022 WL 3273286, at *6, *9 (N.D. Ga. Aug. 9, 

2022); Fanning v. FTC, 821 F.3d 164, 170 (1st Cir. 2016); In re Stouffer Foods Corp., 118 

F.T.C. 746, 798 (1994); Kraft, Inc. v. FTC, 970 F.2d 311, 319 (7th Cir. 1992) (“when 

confronted with claims that are implied, yet conspicuous, extrinsic evidence is 

unnecessary because common sense and administrative experience provide the 

Commission with adequate tools to makes its findings”). The Court may also find 

deception “based on the ‘net impression’ created by a representation.” In re Pom 

Wonderful LLC, 155 F.T.C. 1, 12 (2013), aff’d 777 F.3d 478 (D.C. Cir. 2015); FTC v. 

Stefanchik, 559 F.3d 924, 928 (9th Cir. 2009) (quoting FTC v. Cyberspace.com LLC, 453 F.3d 

1196, 1200 (9th Cir. 2006)). The meaning and net impression of the representation in 

Intuit’s “free” ads is clear, in no small part because in many ads, Intuit repeats the key 

word endlessly. For example: 

Figure 14 
DANCE WORKOUT INSTRUCTOR: 
And free! Free, free. And free, and free. 
And freeeeeeeeee. And free, and free, 
and free, and free, and free. And free. 
And free, free. And free. 

VOICEOVER: That’s right, TurboTax
Free Edition is free. See details at 
TurboTax.com. 

FF-105; GX 342 (Shiller Dec.) ¶ 137–40; GX 206; see also, e.g., GX 200, GX 326, GX 327, GX 

332. 

https://vimeo.com/706538678/8fc21bae5b
https://vimeo.com/706559819/a7e605c277
https://vimeo.com/706546359/7930d70cff
https://vimeo.com/706547982/219f69515e
https://vimeo.com/706551936/406e3cb75c
https://vimeo.com/706551936/406e3cb75c
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Such ads require no complicated parsing to decipher. No extrinsic evidence is 

needed to divine the message conveyed by the ads. Intuit agrees that its ads “speak for 

themselves.” Answer ¶¶ 5, 24, 26; see Fleetcor, 2022 WL 3273286, at *6, *9; Telebrands, 140 

F.T.C. at 290; Novartis, 127 F.T.C. at 680. There is nothing to read between the lines, 

because the lines contain the likes of “freeeeeeeeee,” and “free, and free, and free, and 

free, and free.” Intuit’s message is comically obvious—and indeed the comedic 

simplicity is part of Intuit’s appeal to consumers through these ads. They are catchy, 

funny, simple, and omnipresent during tax season. They are also deceptive. Thus, even 

with regard to implied claims, the plain meaning, common sense, and administrative 

experience allow the Court to determine the unmistakable meaning of Intuit’s ads: that 

TurboTax is free. See also Kraft, 970 F.2d at 319; see also Deception Policy Statement, at 

176. 

But even despite the well-established rule that it is not “necessary for the 

Commission to conduct a survey of the viewing public before it [can] determine that the 

commercials had a tendency to mislead,” FTC v. Colgate-Palmolive Co., 380 U.S. 374, 391– 

92 (1965), see also Fleetcor, 2022 WL 3273286, at *9, in fact, survey evidence supports the 

Complaint. As described above in Part II.D.1., a consumer perception survey conducted 

by Professor Novemsky, an expert in the psychology of judgment and decision-making, 

shows that “taxpayers who do not qualify to use TurboTax Free Edition under Intuit’s 

criteria have the misimpression that they can file their income taxes for free using 

TurboTax.” GX 303 (Novemsky Report) ¶ 8; see also id. ¶ 66 & Figure 1 at CC-00006531; 

FF-145. Ineligible consumers who had not used TurboTax in the previous three years 

believed, at a rate of 52.7%, that they could use TurboTax for free. GX 303 (Novemsky 

Report) ¶ 8; see also id. ¶ 69 & Figure 1 at CC-00006531; FF-146. A vast majority of these 

taxpayers identify Intuit’s TurboTax advertisements and its website as playing a role in 

forming their misimpression. GX 303 (Novemsky Report) ¶¶ 9, 77, 79 & Figure 2 at CC-

00006534; FF-146. The Commission also received numerous complaints about Intuit, 
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including its “free” claims. FF-132. Moreover, Professor Novemsky’s findings are 

further corroborated by the deposition testimony of multiple consumers, FF-133-41, 

Intuit’s , FF-150-51, Intuit’s 

FF-160-61, Intuit’s internal , FF-152-56, and multiple 

prepared for Intuit by its advertising agency. FF-157.  

2. Intuit’s “Free” Representation Is Likely to Mislead Consumers 

Despite Intuit’s express representation, TurboTax is not free for around two-

thirds of consumers. See FF-15. A representation is likely to mislead consumers if the 

express or implied message conveyed is false or lacks a reasonable basis. See Fleetcor, 

2022 WL 3273286, at *6, *13 (“where advertisements make certain promises, do not 

deliver on those promises, and thus are false, the advertisements have a tendency to 

deceive customers”) (citing cases); FTC v. Pantron I Corp., 33 F.3d 1088, 1096 (9th Cir. 

1994). Representing to all consumers that they can file their taxes for free using 

TurboTax is false and lacks a reasonable basis for most people, because most people 

have tax situations that are not covered by TurboTax Free Edition. See FF-15. 

Intuit has contended that its marketing is not deceptive because many taxpayers 

can and do file for free with Free Edition. But the fact that a claim is true for some 

consumers does not render it free of deception. “A material practice that misleads a 

significant minority of reasonable consumers is deceptive.” Deception Policy Statement, 

at 177 n.20. Here, more than a significant minority is likely to be misled—TurboTax was 

not free for about two-thirds of taxpayers in recent years. See FF-15. In fact, survey 

evidence showed that of those two-thirds, for consumers without recent TurboTax 

experience more than half are misled. FF-146; GX 303 (Novemsky Report) at ¶¶ 8 & 69. 

Thus, most taxpayers are unable to file their taxes for free using TurboTax because they 

need to report income or wish to take tax credits or deductions that fall outside the 

scope of Intuit’s protean definition of “simple tax return.” 
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B. Intuit’s “Free” Representation Is Deceptive from the Perspective of
Reasonable Consumers 

Intuit’s representation that consumers can file their taxes for free using TurboTax 

is likely to mislead consumers acting reasonably under the circumstances. “The test is 

whether the consumer’s interpretation or reaction is reasonable.” Deception Policy 

Statement, at 177. A consumer’s belief, after being exposed to Intuit’s “free” 

representation, that they, too, can file their taxes for free using TurboTax is eminently 

reasonable. Intuit told consumers, for example: “At least your taxes are free.” FF-31. 

Here too, common sense and the preponderance of the evidence shows the 

reasonableness of consumers taking Intuit at its word when it inundated them with 

claims that TurboTax was “free.” 

If more were needed: “Advertising capable of being interpreted in a misleading 

way should be construed against the advertiser.” Resort Car Rental Sys., Inc. v. FTC, 518 

F.2d 962, 964 (9th Cir. 1975).43 Moreover, Intuit’s documents admit an understanding 

that consumers believe that “free” means “free.” See FF-74, FF-159(b) (as Intuit SVP 

Mary Ann Somers said: “You can say a lot of other things, but what they hear is free.”), 

& GX 341, at INTUIT-FFA-FTC-000210402. Intuit’s own documents, market research, 

and copy testing show that 

.44 FF-150. And Complaint Counsel is not required to show that every 

reasonable consumer would have been, or in fact was, misled. See Resort Car Rental, 518 

F.2d at 964; Stefanchik, 559 F.3d at 929; Kraft, Inc., 970 F.2d at 319. Intuit’s “free” 

representation can and should reasonably be interpreted as applying to everyone it 

reaches. 

43 See also Deception Policy Statement, at 178 (“To be considered reasonable, the
interpretation or reaction does not have to be the only one. When a seller’s 
representation conveys more than one meaning to reasonable consumers, one of which
is false, the seller is liable for the misleading interpretation.”). 

44 
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In addition, at least one of TurboTax’s competitors, Cash App Taxes (formerly 

Credit Karma Tax), has offered an online tax preparation and filing service at no charge 

to all consumers for five years.45 As such, it is perfectly reasonable for consumers to 

believe Intuit’s express and ubiquitous claim: free means free. 

Further, many online products and services are routinely offered to consumers 

completely free of charge—e.g., Google, Facebook, streaming audio and video content 

by YouTube and Spotify, online games—again leading consumers to reasonably 

conclude that free means free for Intuit’s online tax preparation products.46 Consumers 

facing the stress of filing their taxes reasonably credit Intuit’s straightforward 

representation that “[a]t least your taxes are free,” FF-31, as they look for options to 

make their taxes less burdensome. 

C. Intuit’s “Free” Claims Are Material 

Intuit’s representation that consumers can file their taxes for free using TurboTax 

is highly material. “A ‘material’ misrepresentation or practice is one which is likely to 

affect a consumer’s choice of or conduct regarding a product. In other words, it is 

information that is important to consumers.” Deception Policy Statement, at 182. 

Whether TurboTax is free is important to consumers.47 The Commission has long 

established that the offer of “free” products or services “is a promotional device 

frequently used to attract customers” that “has often been found to be a useful and 

valuable marketing tool.” Guide Concerning Use of the Word “Free” and Similar 

Representations, 16 C.F.R. § 251.1(a)(1); see also In re Book-of-the-Month Club, 48 F.T.C. 

45 See Cash App Taxes, cash.app/taxes (last visited Feb. 17, 2023); see also Answer ¶ 35. 
46 Cf. GX 302 (1st Novemsky Dec.) ¶ 27; FF-133(e). 
47 An advertising claim that TurboTax is “free” is a claim about the cost of TurboTax. 

Advertising claims about the cost of a product or service pertain to a central 
characteristic of the product or service, and therefore are presumptively material. 
Deception Policy Statement, at 182 n.55; FTC v. Commerce Planet, Inc., 878 F. Supp. 2d 
1048, 1068 (C.D. Cal. 2012), aff’d in part, vacated in part on other grounds, 815 F.3d 593 (9th 
Cir. 2016); FTC v. Johnson, 96 F. Supp. 3d 1110, 1121, 1142 (D. Nev. 2015); In re Thompson 
Med. Co., Inc., 104 F.T.C. 648, 816–17 (1984). 

stonnesen
Sticky Note
None set by stonnesen

stonnesen
Sticky Note
MigrationNone set by stonnesen

stonnesen
Sticky Note
Unmarked set by stonnesen

stonnesen
Sticky Note
None set by stonnesen

stonnesen
Sticky Note
MigrationNone set by stonnesen

stonnesen
Sticky Note
Unmarked set by stonnesen



 

   

  

  

     

   

  

  

 

  

    

 

   

 

 

 

  

 

 

   

    

   

    
 

   
 

PUBLIC
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 2/21/2023 | Document No. 606987 | PAGE Page 42 of 180 * PUBLIC *; 

1297, 1312 (1952) (“The word ‘free’ is a lure. It is the bait. It is a powerful magnet that 

draws the best of us against our will ‘to get something for nothing.’”), as modified, 50 

F.T.C. 778.48 “Because the purchasing public continually searches for the best buy, and 

regards the offer of ‘free’ merchandise or service to be a special bargain, all such offers 

must be made with extreme care so as to avoid any possibility that consumers will be 

misled or deceived.” 16 C.F.R. § 251.1(a)(2). For this reason, the Commission has 

consistently taken the position that “free” means free. See generally 16 C.F.R. 

§ 251.1(b)(1) (“Meaning of ‘Free’”); Book-of-the-Month Club, 48 F.T.C. at 1312. In other 

words, when a merchant advertises that a product or service is “free,” the purchasing 

public understands the word “free” to indicate that the consumer will pay nothing. 16 

C.F.R. § 251.1(b)(1). Companies may not make deceptive claims that products or 

services are “free” when that is not the case. See, e.g., FTC v. Triangle Media Corp., No. 18-

cv-1388, 2018 WL 6305675 (S.D. Cal. Dec. 3, 2018) (alleging that defendants deceptively 

represented that a product was free, just to charge consumers for it 18 days later), aff’d, 

765 F. App’x 184 (9th Cir. 2019); In re Synchronal Corp., 117 F.T.C. 724, 739 ¶¶ 36–37 

(1991) (alleging representatives told consumers that they would receive free products 

but ended up billing); Book-of-the-Month Club, 48 F.T.C. at 1312. 

Overall, claims that an item is free require a heightened standard of disclosure of 

all material terms, and all such offers must be made with extreme care to avoid any 

possibility that consumers will be misled or deceived. Thus, when a product or service 

is offered for free, all the terms and conditions of the offer should be made clear at the 

outset. See Guide Concerning Use of the Word “Free” and Similar Representations 16 

C.F.R. § 251.1(c) (“[C]onditions and obligations upon which receipt and retention of the 

‘Free’ item are contingent should be set forth clearly and conspicuously at the outset of 

48 Compare In re Book-of-the-Month Club, 48 F.T.C. at 1312 (quoted above) with GX 688 at 
CC-00014872 (Intuit’s advertising agency told Intuit: “Free is very compelling. It gets 
people’s attention. It’s a word that works very well for us. Let’s remind people how 
compelling that simple word can be.”). 
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the offer so as to leave no reasonable probability that the terms of the offer might be 

misunderstood. Stated differently, all of the terms, conditions and obligations should 

appear in close conjunction with the offer of ‘Free’ merchandise or service. For example, 

disclosure of the terms of the offer set forth in a footnote of an advertisement to which 

reference is made by an asterisk or other symbol placed next to the offer, is not regarded 

as making disclosure at the outset”); Johnson, 96 F. Supp. 3d at 1146 (holding that 

websites advertising “free” products were deceptive for failing to disclose negative 

option membership and upsells and reasoning that “[t]he mere fact that the sites 

contained disclosures in smaller print and described the upsells as ‘bonuses’ and trials 

at the bottom of the order pages, does not alter the deceptive net impression as to the 

cost and nature of the product because consumers would not be inclined to seek out this 

information”). Further, hidden or poorly disclosed costs or conditions are deceptive. 

FTC v. Willms, No. 11-cv-828, 2011 WL 4103542, at *6 (W.D. Wash. Sept. 13, 2011) 

(holding that the FTC was likely to prevail on the merits where “enrollment fees and 

recurring costs [were] poorly disclosed” when they appeared only after the consumer 

had seen the landing page and four additional webpages after that); see also United States 

v. Adteractive, Inc., 07-cv-5940 (N.D. Cal. Nov. 26, 2007) (GX 355) (consent case alleging 

that defendants deceptively advertised “free” merchandise without disclosing in their 

advertising or landing page that consumers had to accept and pay for a certain number 

of goods in order to be eligible for the “free” merchandise, which many consumers only 

discovered after spending significant time trying to qualify for the product); see also 

Book-of-the-Month Club, 48 F.T.C. at 1311 (“A seller may not make one representation in 

one part of his advertisement and withdraw it in another part since there is no 

obligation on the part of the customer to protect himself against such a practice by 

pursuing an advertisement to the bitter end.”). 

Finally, two additional presumptions weigh in favor of materiality. First, “the 

Commission presumes that express claims are material.” Deception Policy Statement, at 
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182. As discussed above, virtually all of Intuit’s “free” claims are express claims. 

Second, “when evidence exists that a seller intended to make an implied claim, the 

Commission will infer materiality.” Id. That is the case here, because: (1) Intuit had 

knowledge that consumers took away one overarching message from its “free” 

advertising: “TurboTax is free,” see, e.g., FF-74, FF-159 (as Intuit SVP Mary Ann Somers 

said: “We wanted to really let people know this was free, really free, free, free.”), & GX 

341, at INTUIT-FFA-FTC-000210402, and (2) the persistent nature with which it made its 

“free” claims, see In re Kraft, Inc., 114 F.T.C. 40, 137 (1991) (“We find it reasonable to 

infer from Kraft’s persistence in using the challenged ad copy … and in making only 

minor modifications, that Kraft believed this copy contributed to consumer purchases 

of Kraft Singles.”), aff’d, 970 F.2d 311 (7th Cir. 1992). 

D. Intuit’s Disclaimers Are Insufficient to Prevent a Finding of Deception 

Intuit has made many of its “free” claims without any qualification whatsoever. 

See, e.g., FF-83—FF-84. In other instances, in its ads and on its website, Intuit has 

provided “disclaimers” that it touts as cures to any possible deception in its “free” 

representations. Under black letter law, however, Intuit’s “disclaimers” are insufficient. 

They are too small, too faint, too silent, too hidden, and too inscrutable to alter the 

reasonable consumer’s interpretation of Intuit’s representations. Indeed, Intuit defined 

and redefined the critical meaning of its main purported disclaimer—“simple” 

returns—year after year.  

1. Intuit’s Video Advertising Disclaimers Are Insufficient to
Remedy the Deception of Its Express False Claim 

As set forth fully in Part II.C.3, Intuit’s advertising “disclaimers” have most 

frequently taken the form of small faint print shown briefly at the bottom of the screen 

at the end of its television commercials—which Intuit also uses online—usually without 

an accompanying audio disclaimer. See supra Figures 9 & 10. In more recent ads, Intuit 

also audibly directs consumers to its website for “details.” 
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Barely-readable purported “disclaimers” like these are wholly inadequate to 

correct the express false claim and deceptive net impression made by, for example, 

chanting “free, free, free, free” at consumers for the bulk of the ad. The “disclaimers”: 

1) Are frequently in writing only—not read by the voiceover, which 

talks over the screen with a marketing message.49 See Deception 

Policy Statement, at 180 (“Other practices of the company,” like 

speaking over a disclosure, “may direct consumers’ attention away 

from the qualifying disclosures.”); Enforcement Policy Statement in 

Regard to Clear and Conspicuous Disclosure in Television 

Advertising (Oct. 21, 1970) (hereinafter “TV Ad Policy Statement”), 

§ I.A50 (“The disclosure should be presented simultaneously in both 

the audio and video portions of the television advertisement.”). 

2) Are disproportionately small and not readable, unless paired with 

a magnifying glass and paused screen, compared to the prominent 

text emphasizing that the service is free. See Deception Policy 

Statement, at 180 (“Depending on the circumstances, accurate 

information in the text may not remedy a false headline because 

reasonable consumers may glance only at the headline. Written 

disclosures or fine print may be insufficient to correct a misleading 

representation”);51 TV Ad Policy Statement, § I.B (“The video 

49 In some ads, a voiceover simply says “See details at turbotax.com,” but referring
consumers to Intuit’s website to try to discern the true cost is not sufficient, In re ECM 
Biofilms, Inc., 160 F.T.C. 652, 734 n.75 (2015) (“It is well-established that an advertiser
cannot ‘cure the deception’ in one advertisement with different statements in another.”),
and in any event, is not effective because its website “disclaimers” are also insufficient,
see infra Part III.D.2. 

50 ftc.gov/system/files/documents/public_statements/288851/701021tvad-pr.pdf 
51 See also id. (“In evaluating such disclosures, the Commission recognizes that in

many circumstances, reasonable consumers do not read the entirety of an ad or are
directed away from the importance of the qualifying phrase by the acts or statements of
the seller.”). 
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portion of the disclosure must contain letters of sufficient size so 

that it can be easily seen and read on all television sets ….”).52 

3) Are often in faint type and a font color similar to the background 

color. See Deception Policy Statement, at 180 (“Qualifying 

disclosures must be legible and understandable.”); TV Ad Policy 

Statement, § I.C (“The video portion of the disclosure should 

contain letters of a color or shade that readily contrast with the 

background.”). 

4) Appear for just a few seconds, when the commercials aired in 15-, 

30-, and 60-second versions. TV Ad Policy Statement, § I.E (“The 

video portion of the disclosure should appear on the screen for a 

sufficient duration to enable it to be completely read by the 

viewer.”). 

Even if consumers could find and read—or hear—Intuit’s “disclaimer,” it would 

also require them to understand the term “simple U.S. returns”—which they do not. 

What “simple” means is subject to Intuit’s reinterpretation nearly every tax season. See 

supra Part II.B. Moreover, though extrinsic evidence is not needed, Colgate-Palmolive, 380 

U.S. at 391–92; Kraft, 970 F.2d at 319, Deception Policy Statement, at 176, Professor 

Novemsky’s survey also speaks to the inadequacy of the “simple” disclaimer. A 55% 

majority of people who did not have a “simple” tax return, as defined by Intuit, and 

had not used TurboTax in the last three years, thought that their tax return was indeed 

“simple.” GX 303 (Novemsky Expert Report) ¶¶ 10, 85 & Figure 3. As discussed supra 

Part III.D.1., Professor Novemsky opines that consumers are cognitive misers and are 

unlikely to conduct further research when they think they know what a “simple return” 

52 See also Cyberspace.com, 453 F.3d at 1200 (fine print disclaimer no defense if net 
impression is still misleading); FTC v. Grant Connect, LLC, 827 F. Supp. 2d 1199, 1214, 
1220-21 (D. Nev. 2011), vacated in part on other grounds, 763 F.3d 1094 (9th Cir. 2014). 
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is and are under a preexisting misimpression that they have one. FF-148; GX 749 

(Novemsky Rebuttal Report) at ¶¶ 223 & 227. 

Illegible, inadequate disclaimers cannot cure misrepresentations. See Deception 

Policy Statement, at 180; see also Fleetcor, 2022 WL 3273286, at *9 & n.6 (“Courts … across 

the country have determined that, where a disclaimer is buried in fine print and is 

without accentuation, it is insufficient to alter the net impression.”) (citing cases); 

Cyberspace.com, 453 F.3d at 1200 (“A solicitation may be likely to mislead by virtue of the 

net impression it creates even though the solicitation also contains truthful 

disclosures.”). This is especially true when the claim in question is that something is 

“free.” Book-of-the-Month Club, 48 F.T.C. at 1312 (“The astute advertiser well knows that 

once the average mind has received the impression conveyed by the meaning of the 

word ‘free’ it can never be completely eradicated by any other words of explanation or 

contradiction.” (emphasis added)); cf. FTC v. Mary Carter Paint Co., 382 U.S. 46, 47 (1965) 

(describing the word “free” as “commercially exploitable”). Disclaimers must be 

“prominent and unambiguous to change the apparent meaning and leave an accurate 

impression.” Removatron Int’l Corp. v. FTC, 884 F.2d 1489, 1497 (1st Cir. 1989). Intuit’s 

“disclaimers” are not prominent. They are also ambiguous. The fact that Intuit, at its 

sole discretion, changes the meaning of “simple returns” over tax years compels this 

conclusion. Thus, Intuit’s advertising “disclaimers” fail to correct the falsities and 

misimpressions that Intuit’s ads leave with consumers. 

2. Intuit’s Website and Online Disclaimers Are Insufficient to 
Remedy the Deception of Its Express False Claim 

Intuit’s website and other online ads repeat the express false “free” claims. Any 

purported “disclaimers” are similarly inadequate to correct the express false claims and 

deceptive net impression made by its “free” advertising. For example, some search and 

social media advertisements include the term “simple tax returns only” or some 

permutation thereof in small print. See, e.g., supra Figure 6 & GX 194. Intuit’s website 
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“disclaimers” have principally taken the form of a hyperlink on some permutation of 

the words “see why it’s free” or “simple tax returns only.” See, e.g., supra Figures 7, 8 & 

11. 

Purported website “disclaimers” appearing behind hyperlinks are wholly 

inadequate to correct the express false claim and deceptive net impression made by 

Intuit’s ads and the prominent “Free, free free free” claim on the website. The 

“disclaimers”: 

1) Are usually hidden behind a hyperlink over the words “See why 

it’s free” (in recent years the hyperlink has used the inscrutable 

phrase “simple tax returns”), even though the eligibility 

requirements of the “free” offer are integral to the “free” claim— 

consumers had to decide to click on the hyperlink to trigger a pop 

up explaining the limitations, which is insufficient. See .com 

Disclosures: How to Make Effective Disclosures in Digital 

Advertising (Mar. 2013),53 at 10 (“Disclosures that are an integral 

part of a claim or inseparable from it should not be communicated 

through a hyperlink. Instead, they should be placed on the same 

page and immediately next to the claim, and be sufficiently 

prominent so that the claim and the disclosure are read at the same 

time, without referring the consumer somewhere else to obtain this 

important information. This is particularly true for cost information or 

certain health and safety disclosures.” (emphasis added)).54 As 

53 ftc.gov/business-guidance/resources/com-disclosures-how-make-effective-
disclosures-digital-advertising 

54 See also id. at 14 (“Some consumers may not read information in pop-up windows or
interstitials because they immediately close the pop-ups or move to the next page in
pursuit of completing their intended tasks, or because they don’t associate information
in a pop-up window or on an interstitial page to a claim or product they haven’t 
encountered yet.”). 
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Professor Novemsky opines, consumers are unlikely to click on 

such a hyperlink or conduct further research when they think they 

know what a “simple return” is and are under a preexisting 

misimpression that they have one. FF-148; GX 749 (Novemsky 

Rebuttal Report) at ¶¶ 223 & 227. 

2) Are dramatically less prominent than the advertising claims on the 

page, e.g., “FREE.” See Deception Policy Statement, at 180 (“Other 

practices of the company may direct consumers’ attention away 

from the qualifying disclosures.”).55 

3) Again use the phrase “simple tax returns” which is anything but 

simple and changes regularly.56 

Intuit has updated its website from tax year to tax year, but it has, until recently, 

hidden the truth about eligibility for TurboTax Free Edition behind a hyperlink. See, e.g., 

FF-47. Consumers who are not eligible for TurboTax Free Edition do not learn they are 

ineligible until they have already invested significant time and effort into creating an 

account and inputting their sensitive personal and financial information into TurboTax. 

GX 342 (Shiller Dec.) ¶ 185; see also supra Part II.D. 3. & FF-139-40; GX 631 at CC-

00013297. 

“[Respondent] expressly, repeatedly, and prominently made the … claims to 

potential customers over a long period of time. It is well-established that an advertiser 

cannot ‘cure the deception’ in one advertisement with different statements in another.” 

In re ECM Biofilms, Inc., 160 F.T.C. 652, 734 n.75 (2015). That is especially true when the 

second set of disclaimers is as flawed as those on Intuit’s website. Thus, Intuit’s website 

55 Intuit employees responsible for overseeing the marketing and marketing strategy 
for TurboTax Free Edition included “guaranteed”

See supra note 15. 
56 See also supra Part II.C.3 & n.21 regarding Intuit’s recent use of the ineffective phrase 

“see if you qualify.” 
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“disclaimers” are inadequate as a matter of law. See, e.g., Fleetcor, 2022 WL 3273286, at 

*10 (“the Court concludes as a matter of law that the tiny, inscrutable print of the 

disclaimers does not cure the net impression of the representations in the ads cited”). 

3. Telling Consumers the Truth After They Have Begun Doing 
Their Taxes on TurboTax Is Insufficient to Remedy the
Deception of Intuit’s Express False Claim 

The fact that consumers learn that TurboTax Free Edition is not free for them 

prior to purchasing a paid version of TurboTax cannot cure the deception. “[P]oint-of-

sale material will not necessarily correct a deceptive representation or omission. Thus, 

when the first contact between a seller and a buyer occurs through a deceptive practice, 

the law may be violated even if the truth is subsequently made known to the 

purchaser.” Deception Policy Statement, at 180 & n.37; see also FTC v. OMICS Grp. Inc., 

374 F. Supp. 3d 994, 1010 (D. Nev. 2019), aff’d 827 F. App’x 653 (9th Cir. 2020); Fleetcor, 

2022 WL 3273286, at *12 (“post-hoc disclosures cannot cure earlier misleading 

representations”) (citing cases). “Misleading door openers,” like Intuit’s, are illegal. 

Resort Car Rental, 518 F.2d at 964 (“The Federal Trade Act is violated if [Respondent] 

induces the first contact through deception, even if the buyer later becomes fully 

informed before entering the contract.”); see, e.g., In re Encyc. Britannica, Inc., 87 F.T.C. 

421, 495-97, 531 (1976), aff’d, 605 F.2d 964 (7th Cir. 1979), as modified, 100 F.T.C. 500 

(1982); see also In re Grolier, Inc., 99 F.T.C. 379, 383 (1982), aff’d, 699 F.2d 983 (9th Cir. 

1983), as modified, 104 F.T.C. 639 (1984); FTC v. Gill, 71 F. Supp. 2d 1030, 1044 (C.D. Cal. 

1999) (“because each representation must stand on its own merit, even if other 

representations contain accurate, non-deceptive information, th[e] argument [that later 

disclaimers cured advertising misrepresentations] fails”), aff’d, 265 F.3d 944 (9th Cir. 

2001). This is simply a matter of law. Moreover, as several consumer deponents 

explained, even if they discover the deception, once have spent time filling out their tax 

information, they may feel that the switching costs of moving to another provider are 
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too high. See supra Part II.D.3. & FF-139-40. See also, e.g., GX 749 (Novemsky Rebuttal 

Report) ¶ 205.  

E. The Proposed Cease and Desist Order Is Necessary and Appropriate 

The proposed cease and desist order is necessary and appropriate to address 

Intuit’s deception. Without a cease and desist order, Intuit will be free to continue 

deceiving consumers about the cost of TurboTax. 

The proposed cease and desist order first makes findings that the Court can and 

should make given the preponderance of the evidence in the factual record, including: 

• That Intuit made express “free” claims about TurboTax; 

• That those claims were likely to mislead reasonable consumers acting 

reasonably under the circumstances; 

• That Intuit is not free for most U.S. taxpayers—for multiple years it was 

not free for about two-thirds of taxpayers; 

• That those claims were inconsistent with the meaning of “free”; 

• That those claims were material to consumers; and 

• That Intuit’s purported disclaimers do not cure reasonable consumers’ 

understanding of Intuit’s “free” claims. 

The conduct provisions of the proposed cease and desist order track the 

Commission’s guidance in its Guide Concerning Use of the Word “Free” and Similar 

Representations, 16 C.F.R. § 251.1, which has been in place since 1971.57 It would require 

Intuit to cease and desist from advertising any product or service as “free” unless it was 

truly free to all consumers. It contains an exception allowing Intuit to represent goods 

or services as “free,” even where they are not free for all consumers, if Intuit clearly and 

57 Compare proposed Order § I and Guide Concerning Use of the Word “Free” and 
Similar Representations 16 C.F.R. 251.1(c) (“[C]onditions and obligations upon which
receipt and retention of the ‘Free’ item are contingent should be set forth clearly and 
conspicuously at the outset of the offer so as to leave no reasonable probability that the
terms of the offer might be misunderstood.”). The Guide Concerning Use of the Word 
Free superseded an older trade practice rule on use of the word “free,” released by the 
Commission on December 3, 1953. See 36 Fed. Reg. 21,517. 
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conspicuously discloses all the relevant terms, conditions, and obligations. The 

proposed cease and desist order would vindicate not only the Free Guides, but also 

Section 5 of the FTC Act itself, as well as the Deception Policy Statement, the .com 

Disclosures, and the TV Ad Policy Statement by requiring Intuit to come into 

compliance with longstanding principles of consumer protection law. Like any other 

marketer that engages in illegal conduct, Intuit should be required to follow the law. 

It is also appropriate that the proposed cease and desist order cover Intuit’s 

potential false and deceptive marketing beyond TurboTax. TurboTax is not free for 

most U.S. taxpayers. Given its deception, Intuit should be barred from making similar 

deceptive claims for all products or services it offers.58 As the courts have held 

repeatedly, the FTC “’is not limited to prohibiting the illegal practice in the precise form 

in which it is found to have existed in the past.’” FTC v. Grant Connect, LLC, 763 F.3d 

1094, 1105 (9th Cir. 2014) (quoting FTC v. Ruberoid Co., 343 U.S. 470, 473 (1952)). “And 

those ‘caught violating’ the FTC Act ‘must expect some fencing in.’” Grant Connect, LLC, 

763 F.3d at 1105 (quoting FTC v. Nat’l Lead Co., 352 U.S. 419, 431 (1957)); see also Fleetcor, 

2022 WL 3273286, at *48–*49. 

Opposing the issuance of a Commission order against it, on May 4, 2022, Intuit 

filed a Motion to Withdraw Matter from Adjudication, arguing that a settlement it has 

reached with the states and D.C. obviates the need for further Commission action. That 

is not correct. Intuit’s settlement with the states allows for “Space-Constrained 

Advertisements” in which Intuit need only disclose that “eligibility requirements 

apply” and provide a hyperlink to more fulsome disclosures. Injunctive Relief § III.B. 

This contradicts the black letter law principles articulated in the .com Disclosures, at 10, 

among other FTC sources. The state settlement also allows for visual-only disclosures in 

“Space-Constrained Video Advertisements,” allowing the audio portion to disclose only 

58 

. See GX 638 at CC-00013620-00013622. 
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“that not all taxpayers qualify”—and not even that in a video of 8 seconds or less, as is 

often the case for social media video posts. Plus this entire provision sunsets after ten 

years. Injunctive Relief § III.B. This contradicts the black letter law principles articulated 

in the Deception Policy Statement, at 180, and the TV Ad Policy Statement, among other 

FTC sources. The state settlement defines “Space-Constrained Advertisements” as any 

“that has space, time, format, size, or technological restrictions that limit Intuit from 

being able to make the disclosures required by this Assurance.” Definitions § J. The 

state settlement allows hyperlinks to disclosures on Intuit’s website, without specifying 

that information integral to the claim cannot be hidden behind a hyperlink. Injunctive 

Relief § III.D. Finally, the state settlement only provides monetary relief for “Covered 

Consumer[s]” harmed from 2016 to 2018. If the Court enters the proposed cease and 

desist order, the Commission may then seek “the refund of money” and other relief for 

additional consumers harmed by Intuit’s “dishonest or fraudulent” conduct. 15 U.S.C. 

§ 57b(a) & (b). 

The state settlement provisions are inadequate, allow ongoing deception and 

harm, and in so doing, undermine consumer welfare. They allow Intuit to continue 

marketing in much the same way it has been, other than by running “Free, free, free, 

free” ads, which were notoriously egregious and hence, are specifically barred. The 

state settlement would allow Intuit to continue using the deceptive and ever-changing 

phrase “simple tax returns” as a purported disclaimer. Intuit argues that “the settlement 

affords the public all of the material relief the FTC seeks to obtain through this action,” 

Mot. at 1, but as explained above, that is not the case. 

Intuit has also argued that there is no “cognizable danger of recurrent violation,” 

United States v. W. T. Grant Co., 345 U.S. 629, 633 (1953), because its marketing practices 

have improved and will improve further after Intuit’s multistate settlement. E.g., 

Summary Decision Opp. at 25. But “[t]he existence of past violations may give rise to an 

inference that there will be future violations; and the fact that the defendant is currently 
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complying with the … laws does not preclude an injunction.” SEC v. Murphy, 626 F.2d 

633, 655 (9th Cir. 1980).  

In predicting the likelihood of future violations, a court must 
assess the totality of the circumstances surrounding the
defendant and his violations, and it considers factors such as 
the degree of scienter involved; the isolated or recurrent 
nature of the infraction; the defendant’s recognition of the
wrongful nature of his conduct; the likelihood, because of
defendant’s professional occupation, that future violations
might occur; and the sincerity of his assurances against 
future violations. 

Id. Evidence shows that Intuit acted with scienter, knowing the message that its ads 

conveyed to consumers. See supra Parts II.D.2. & II.D.4. Its deceptive advertising ran for 

years, only changing under substantial scrutiny. See W. T. Grant, 345 U.S. 629, 632 n.5 

(“It is the duty of the courts to beware of efforts to defeat injunctive relief by 

protestations of repentance and reform, especially when abandonment seems timed to 

anticipate suit, and there is probability of resumption.”). Indeed, Intuit chose to begin 

pulling its arguably most egregious commercials only after meeting with the FTC Chair. 

GX 352. Intuit has no contrition whatsoever. Intuit’s sincerity is questionable 

considering years of only incremental change. 

Intuit has made, is making, and will be able to continue making, notwithstanding 

the state settlement, the false express claim that TurboTax is free. It is not free for most 

U.S. taxpayers. Intuit must modify its claims to avoid deception; and if Intuit proposes 

to do so through disclaimers in its advertising, it must use valid disclaimers that clearly 

and conspicuously tell consumers the full extent of the material limitations on their 

ability to use TurboTax for free. The Court should enter the proposed cease and desist 

order against Intuit. 

F. Intuit’s Defenses Are Meritless 

Finally, Intuit’s defenses fail as a matter of law. 

First Defense—Mootness. “The party asserting mootness has the heavy burden 

of establishing that there is no effective relief remaining for a court to provide.” Tinoqui-
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Chalola Council of Kitanemuk & Yowlumne Tejon Indians v. U.S. Dep’t of Energy, 232 F.3d 

1300, 1303 (9th Cir. 2000). Intuit has not done so. See supra Part III.E. 

Second Defense—Overbroad and Vague Relief. This is not an affirmative 

defense. See NR Grp. 3 Contractors, Inc. v. Grp. 3 Contractors, LLC, No. 17-cv-21945, 2017 

WL 7792718, at *4 (S.D. Fla. Sept. 26, 2017). It is an allegation that Complaint Counsel 

has not met its burden in seeking the proposed order, which is addressed supra Part 

III.E. 

Third Defense—The Commission Did Not Vote In Favor of the Final 

Complaint. Contrary to Intuit’s belief, the Commission did vote in favor of the final 

Complaint. See https://www.ftc.gov/news-events/news/press-releases/2022/03/ftc-

sues-intuit-its-deceptive-turbotax-free-filing-campaign (vote was three to one). 

Fourth Defense—Laches/Estoppel. The government is not subject to these 

defenses. See Heckler v. Community Health Servs. of Crawford County, 467 U.S. 51, 60-61 

(1984); see also United States v. Summerlin, 310 U.S. 414, 416 (1940); In re Rentacolor, Inc., 103 

F.T.C. 400, 418 (1984) (“[N]either equitable estoppel nor laches is a defense to an action 

brought by the government in the public interest.”). 

Fifth Defense—Statute of Limitations. There is no statute of limitations 

applicable in Part 3 litigation. See, e.g., 15 U.S.C. § 57b(d) (three-year statute of 

limitations for claims under Section 19(a), not Section 5 actions).  

Sixth through Tenth Defenses—Constitutional Defenses. Knowing that it can’t 

genuinely defend years of deceptive advertising, Intuit desperately focuses its attack on 

the Commission, adjudicative proceedings, and the Commissioners themselves. These 

affirmative defenses can be disposed of as a matter of law even if the Court assumes 

that the factual averments they are based on are true. 

• Prejudgment. As the Commission has already ruled in this matter, “the 

prejudgment argument asserted is without merit.” In re Intuit Inc., 2023 

FTC LEXIS 18, *49 (Jan. 31, 2023). First, Intuit did not avail itself of the 
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procedural mechanisms in 16 C.F.R. § 4.17 to seek the disqualification of a 

Commissioner. Further, congress specifically vested the FTC “both with 

the ‘power to act in an accusatory capacity’ and with the ‘responsibility of 

ultimately determining the merits of the charges so presented.’” Cinderella 

Career & Finishing Schools, Inc. v. FTC, 425 F.3d 583, 590 (D.C. Cir. 1970). 

While it is impermissible for the Commission to adjudge a particular case 

in advance of hearing it, voting in the affirmative to issue a complaint 

cannot constitute prejudgment. Id. Similarly, the Commission has the 

authority, acting in the public interest, to alert the public to alleged or 

suspected violations of the law by, for example, issuing factual press 

releases when the FTC has reason to believe that a respondent is engaged 

in violations of the FTC Act. Id. The Supreme Court has observed that 

adjudicators are presumed to be unbiased unless the challenger produces 

evidence to overcome that presumption. Schweiker v. McClure, 456 U.S. 

188, 195 (1982). Objectors like Intuit must produce at least some evidence 

showing that they are being deprived of a fair adjudication. It is not 

enough that the adjudicators also conducted an investigation and issued a 

complaint. 

• Dual functions. The Supreme Court has rejected the idea that the 

combination of investigative/prosecutorial and adjudicative functions 

“necessarily creates an unconstitutional risk of bias in administrative 

adjudication” that offends due process. Withrow v. Larkin, 421 U.S. 35, 47 

(1975); see also id. at 56 (no due process violation). In keeping with that 

binding decision, courts have recognized that “[t]he combination of 

investigative and judicial functions within an agency has been upheld 

against due process challenges, both in the context of the FTC and other 

agencies.” Gibson v. FTC, 682 F.2d 554, 560 (5th Cir. 1982); see Richardson v. 
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Perales, 402 U.S. 389, 410 (1971) (rejecting challenge to Social Security 

Administration ALJs who both investigate and decide claims). 

• Nondelegation. Under the nondelegation doctrine, Congress may not 

delegate powers which are strictly and exclusively legislative.” Gundy v. 

United States, 139 S. Ct. 2116, 2123 (2019) (plurality). By contrast, the 

federal government’s decision to enforce the laws is a matter over which 

the “Executive Branch has exclusive authority and absolute discretion.” 

United States v. Nixon, 418 U.S. 683, 693 (1974); accord Heckler v. Chaney, 470 

U.S. 821, 835 (1985). A Commission decision whether to pursue an 

enforcement action in federal court or in Part 3 constitutes a “forum 

choice” that is a classic exercise of prosecutorial discretion, which is an 

executive function and not a legislative one. See Hill v. SEC, 114 F. Supp. 

3d 1297, 1313 (N.D. Ga. 2015), vacated on other grounds, 825 F.3d 1236 (11th 

Cir. 2016). Far from forum shopping, the FTC is correctly adhering to the 

existing statutory scheme to ensure Intuit’s compliance with the FTC Act 

while preserving the possibility of consumer redress available under 

Section 19. This is precisely what the Supreme Court recently described as 

a “coherent enforcement scheme.” AMG Cap. Mgmt., LLC v. FTC, 141 S. Ct. 

1341, 1349 (2021).  

• Separation-of-Powers. The Supreme Court upheld the constitutionality of 

the FTC’s removal protections over 85 years ago and has declined 

multiple times since then to alter that holding, which remains binding. 

Humphrey’s Executor v. United States, 295 U.S. 602, 625 (1935). Moreover, 

whatever the constitutionality of those removal protections may be, that 

issue has no bearing on the validity of any cease-and-desist order issued 

in connection with these proceedings. This is because all of the 

participating Commissioners have been “properly appointed.” Collins v. 

stonnesen
Sticky Note
None set by stonnesen

stonnesen
Sticky Note
MigrationNone set by stonnesen

stonnesen
Sticky Note
Unmarked set by stonnesen

stonnesen
Sticky Note
None set by stonnesen

stonnesen
Sticky Note
MigrationNone set by stonnesen

stonnesen
Sticky Note
Unmarked set by stonnesen



 

 

 

 

  

   

 

 

  

 

  

 
 
 

 
  

  
 

 
 

 
  

Yellen, 141 S. Ct. 1761, 1787–28 & n.23 (2021) (even unconstitutional 

removal restrictions do not “strip [an officer] of the power to undertake 

the other responsibilities of his office”) (citing Seila Law LLC v. CFPB, 140 

S. Ct. 2183, 2207–11 (2020)). 

IV. Conclusion 

The preponderance of the evidence shows that Intuit made false representations 

regarding a material fact that are likely to mislead consumers acting reasonably under 

the circumstances. That material fact is whether TurboTax is in fact free. The Court 

should find Intuit liable on Count I of the Complaint and issue the proposed final cease 

and desist order. 

Respectfully submitted, 

Dated: February 17, 2023 /s/ Roberto Anguizola 
Roberto Anguizola, IL Bar No. 6270874 
Rebecca Plett, VA Bar No. 90988 
James Evans, VA Bar No. 83866 
Sara Tonnesen, MD Bar No. 1312190241 
Federal Trade Commission 
600 Pennsylvania Ave., NW, CC-6316 
Washington, DC 20580 
(202) 326-3284 / ranguizola@ftc.gov 
(202) 326-3664 / rplett@ftc.gov  
(202) 326-2026 / james.evans@ftc.gov 
(202) 326-2879 / stonnesen@ftc.gov  
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COMPLAINT COUNSEL’S PRETRIAL 
1PROPOSED FINDINGS OF FACT 0F 

In support of Complaint Counsel’s Pretrial Brief, Complaint Counsel submits the 

following pretrial proposed findings of fact. 2 
1F 

I. The Parties 

1. The Federal Trade Commission (“FTC”) is an independent agency of the 

United States Government created by the FTC Act, 15 U.S.C. §§ 41-58. The FTC enforces 

Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), which prohibits unfair or deceptive acts or 

practices in or affecting commerce. 

2. Respondent Intuit Inc. is a Delaware corporation with its principal office 

or place of business at 2700 Coast Ave., Mountain View, California 94043. (Compl. ¶ 1; 

Answer ¶ 1.) It advertises, markets, promotes, distributes, and sells TurboTax, an online 

tax preparation service. (Answer ¶ 2.) Intuit’s TurboTax dominates the market for 

online tax preparation services. In May 2021, TurboTax’s share of sales in the United 

States was 73%, three percentage points higher than in July 2020 and ten percentage 

points higher than in April 2019.  (GX 342 (Shiller Dec.), ¶ 10 & GX 289). 

II. TurboTax Services 

3. TurboTax software services are part of Intuit’s “Consumer segment” and 

“are designed to enable customers to prepare and file their federal and state income tax 

returns.” (GX 288 at 8.) 

1 Pursuant to Rule 3.46(a), Complaint Counsel expects to file proposed findings of fact,
conclusions of law, and order within 21 days of the closing of the hearing record.  These 
preliminary pretrial proposed findings of fact are submitted to assist the trier of fact to 
understand the evidence developed before the evidentiary hearing and in connection
with Complaint Counsel’s Pretrial Brief. 

2 References to the existing pretrial record are abbreviated as follows: 
FF – Complaint Counsel’s Pretrial Proposed Findings of Fact 
Dep. – Transcript of Deposition 
GX – Complaint Counsel’s Government Exhibit 
RX – Respondent’s Exhibit 
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4.  

that involves, in part, growing Intuit’s customer base by offering free 

services to consumers . 

(Answer ¶¶ 9–10.) 

5. further involves “brand loyalty,” or retention of 

consumers who previously filed their taxes for free in a free version of TurboTax 

returning to TurboTax in subsequent years when they are no longer eligible for the free 

version, and paying Intuit for a paid version of TurboTax. (See 
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that, over time, as our customers with simple returns need more capabilities as their 

financial situations change (for example owning a home, having a child, managing 

investments), they have loved our products and services so much that they will choose 

our paid TurboTax offerings to prepare and file their returns.”); GX 484 (Screenshot of 

TurboTax Free Edition disclaimer and addressing the question “How does TurboTax 

make any money?”). 

6. Since TY 2017, Intuit has called the free version of TurboTax “TurboTax 

Free Edition.” (Answer ¶ 13.) In TY 2016, Intuit called the free version of TurboTax 

“TurboTax Federal Free Edition.” (Id.) Intuit has never offered a product called 

TurboTax Free. (Id. ¶ 32.) 

7. TurboTax Free Edition is available only to consumers with “simple” tax 

returns, as defined by Intuit. (Answer ¶¶ 14–18.) Other consumers must upgrade to 

paid versions of TurboTax to file their taxes with TurboTax. (See, e.g., GX 261 (showing 

TY 2020 screenshot for consumers reporting self-employment income and listing 

“Deluxe” for $49 and “Self-Employed” for $99); GX 275 (telling consumers wishing to 

claim the educator expenses deduction in TY 2021 they can “claim this credit by 

upgrading to TurboTax Deluxe” for $39).) 

8. Intuit’s definition of “simple tax return” has changed over time. (See 

Compl. ¶¶ 15–17; Answer ¶¶ 15–17; Shiller Dec. ¶¶ 127, 197.) 
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9. In 2017 and 2018, when consumers filed their taxes for Tax Year (“TY”) 

2016 and 2017 (i.e., taxes filed in 2017 for income earned in 2016, and taxes filed in 2018 

for income earned in 2017), Intuit defined a “simple” tax return as a return that can be 

filed using a 1040A or 1040EZ tax form. (Compl. ¶ 15; Answer ¶ 15.) 

10. In 2019 and 2020, when consumers filed tax returns for TY 2018 and 2019, 

Intuit defined a “simple” tax return as a return that can be filed on a Form 1040, with no 

attached schedules. (Compl. ¶ 16; Answer ¶ 16.) 

11. In 2021, when consumers filed their taxes for TY 2020, Intuit defined a 

“simple” tax return as one that can be filed on a Form 1040, with no attached schedules, 

except to claim unemployment income. (Compl. ¶ 17; Answer ¶ 17.) 

12. In 2022, when consumers filed their taxes for TY 2021, Intuit defined a 

“simple” tax return as one that can be filed on a Form 1040, with certain attached 

schedules to cover distinct tax situations, including student loan interest. (See Answer 

¶ 18; Shiller Dec. ¶ 197 (“A simple tax return is Form 1040 only. Situations covered by 

TurboTax Free Edition . . . [1.] W-2 income[, 2.] Limited interest and dividend income 

reported on a 1099-INT or 1099 DIV[, 3.] Claiming the standard deduction[, 4.] Earned 

Income Tax Credit (EIC)[, 5.] Child tax credits[, 6.] Student Loan Interest deduction[.] 

Situations not covered by TurboTax Free Edition . . . [1.] Itemized deductions[, 2.] 

Unemployment income reported on a 1099-G[, 3.] Business or 1099-NEC income[, 4.] 

Stock sales[, 5.] Rental property income[, 6.] Credits, deductions and income reported 

on schedules 1-3”).) Reporting unemployment income is not one of those tax situations. 

(Shiller Dec. ¶ 197.) 

13. Consumers who receive income reported through certain types of IRS 

Form 1099, for example a 1099-MISC, including consumers who receive independent 

contractor or small business income are not eligible for TurboTax Free Edition. (See 

GX 221 (showing independent contractor hard stop in TY 2018), GX 239 (showing self-
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employment hard stop in TY 2019), GX 261 (showing self-employment hard stop in TY 

2020), GX 279 (showing self-employment hard stop in TY 2021).) 

14. From at least TY 2018 through TY 2020, consumers who claimed the 

student loan interest deduction were not eligible for TurboTax Free Edition, regardless 

of their income. (See GX 223 (showing student loan interest deduction hard stop in TY 

2018), GX 241 (showing student loan interest deduction hard stop in TY 2019), GX 263 

(showing student loan interest hard stop in TY 2020).) 

15. Most consumers cannot file for free with TurboTax. (See Shiller Dec. 

¶¶ 215-17 (calculating based on IRS-reported data, that, in TY 2018, 69.54% of returns 

filed were not “Returns that filed Form 1040 with no Sched ules 1-6 or Schedule A 

attached”) & GX 336; Shiller Dec. ¶¶ 215, 218-19 (calculating, based on IRS-reported 

data, that, in TY 2019, 63.43% of returns filed were not “Returns that filed Form 1040 

with no Schedules 1-6 or Schedule A attached”) & GX 337; 

. 

III. Intuit’s Advertising Practices 

A. Overview 

16. Intuit’s tax preparation products and services, including TurboTax, “have 

a significant and distinct seasonal pattern as sales and revenue from [them] are typically 

concentrated in the period from November through April.” (GX 288 at 10.) 

17. Intuit has promoted TurboTax through long running, extensive and 

ongoing multichannel advertising and marketing communications campaigns that 

represent that consumers can file for free using TurboTax. (See Appendix B 

(Compendium of TurboTax Free Ads); see, e.g., GX 321 at 0:51–0:56 (“Okay, so maybe 

that’s not exactly how it went down, but you can file on TurboTax for absolutely 
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nothing.”); GX 300 at 0:26 (“That’s right. TurboTax Free is free. Free, free free free.”); 

Shiller Dec. ¶ 117 (“What it feels like to file your taxes for free, aka the TurboTax 

#FreeFreeDance”).  There is no question that Intuit’s “free” advertisements ran in 

heavy rotation.

 Between September 30, 2020, and March 11, 2022, Intuit aired at least 35,194 

TurboTax free-themed television advertisements nationwide, reaching an estimated 7.5 

billion views. GX 750 (Novemsky Rebuttal Report Errata) at ¶ 42 & GX 768. When Intuit 

committed to pulling the “free, free, free” advertising on March 24, 2022 (after meeting 

with FTC Chair Lina Khan), removing the ads required “Intuit to coordinate with over 

100 advertising partners.” GX 438 (Declaration of Cathleen Ryan in Support of Intuit’s 

Opposition to Plaintiff’s Emergency Motion for Temporary Restraining Order and 

Preliminary Injunction) at ¶¶ 16, 23. 

18. 

19. 

20. 
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21. 

22. 

23. 

24. 

B. Super Bowl Ads 

1. 2015 Super Bowl Ad 

25. A true and correct copy of the 2015 TurboTax Super Bowl ad, “Boston Tea 

Party,” is at GX 321. The following is a true and correct transcription of the words 

spoken in the ad (Shiller Dec. ¶ 24): 

[commotion, music, and shouting] 

FIRST REVOLUTIONARY: No taxation without represent . . . 

FIRST BRITISH SOLDIER: Yes, yes, we hear you on the tax 
thing. 

SECOND BRITISH SOLDIER:  But what if it were free to file 
your taxes? 

SECOND REVOLUTIONARY: Like, free free? 

SECOND BRITISH SOLDIER: Yes, yes. You’d pay nothing. 
Not a thing. No thing. 

THIRD REVOLUTIONARY: Well alight then! 
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[music] 

FOURTH REVOLUTIONARY: Alright then! 

THIRD BRITISH SOLDIER: Cheers! 

WOMAN: Alright then. 

FOURTH BRITISH SOLDIER: Alright then. 

GEORGE WASHINGTON: Alright then. Back it up! 

VOICEOVER: Okay, so maybe that’s not exactly how it went
down, but you can file on TurboTax for absolutely nothing.
Intuit TurboTax. It’s amazing what you’re capable of. 

26. A disclaimer shown at 0:56 in the ad reads, “TurboTax Federal Free 

Edition is for simple U.S. returns only. Offer may end without notice. See offer details at 

TurboTax.com. Screen image simulated.” (GX 321 at 0:56.) 

27. This ad aired during the 2015 Super Bowl game. (Shiller Dec. ¶¶ 21-22.) 

2. 2016 Super Bowl Ad 

28. A true and correct copy of the 2016 TurboTax Super Bowl ad, “Never a 

Sellout” is at GX 323. The following is a true and correct transcription of the words 

spoken in the ad (Shiller Dec. ¶ 28): 

INTERVIEWER: Sir Anthony Hopkins, every actor at some 
point considers selling out. 

SIR ANTHONY HOPKINS: I would never tarnish my name 
by selling you something.  

Now, if I were to tell you to go to turbotax.com, it’s because 
TurboTax Absolute Zero lets you file your taxes for free. 

INTERVIEWER: You’re . . . you’re not selling anything. 

HOPKINS: It’s free. There’s nothing to sell.  Come here, 
TurboTax.com. [dog jumps on his lap]. Such a good girl, 
TurboTax.com. 

29. The disclaimer shown at 0:18 in the ad says, “Screen simulated. TurboTax 

Federal Free Edition is for simple US returns only. Offer may end without notice. See 

offer details at TurboTax.com.” (GX 323 at 0:18.) 

30. This ad aired during the 2016 Super Bowl game. (Shiller Dec. ¶¶ 25-26.) 
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C. TurboTax Ads in TY 2017 

1. TurboTax Video Ads 

a. Fish 

31. A true and correct copy of the 15-second “Fish” ad is at GX 325. The 

following is a true and correct transcription of the words spoken in the ad (Shiller Dec. 

¶ 32): 

[swordfish screaming] 

MAN: At least your taxes are free. 

[all three men laugh] 

VOICE OVER: Intuit TurboTax. 

32. A disclaimer shown at 0:03 in the ad reads, “Dramatization. AbsoluteZero 

product only. For simple U.S. returns. Offer may end without notice, customer must file 

taxes before offer ends to file for free. See offer details at TurboTax.com.” (GX 325 at 

0:03.) 

33. A true and correct copy of the 30-second “Fish” ad is at GX 324. The 

following is a true and correct transcription of the words spoken in the ad (Shiller Dec. 

¶ 30): 

[grunting] 

MAN IMPALED BY SWORDFISH: [swordfish screaming] 
Aww, man. My lucky shirt. 

MAN WITH FISHING POLE: At least your taxes are free. 

MAN CARRYING BEVERAGES: [seeing man impaled by 
swordfish] What happened? 

MAN WITH FISHING POLE: It’s his lucky shirt 

MAN CARRYING BEVERAGES: Well, with TurboTax 
AbsoluteZero, at least your taxes are free. 

MAN WITH FISHING POLE: That’s what I said! 

[all three men laugh] 

VOICEOVER: Intuit TurboTax. 
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34. A disclaimer shown at 0:04 in the ad reads, “Dramatization. For simple 

U.S. returns. Offer may end without notice, customer must file taxes before offer ends to 

file for free. See offer details at TurboTax.com.” (GX 324 at 0:04.) 

35. 

b. Guzman 

36. A true and correct copy of the 15-second “Guzman” ad is at GX 344. 

37. A disclaimer shown at 0:05 in the ad reads, “Screen simulated. 

AbsoluteZero product only. For simple U.S. returns. Offer may end without notice, 

customer must file taxes before offer ends to file for free. See offer details at 

TurboTax.com.” (GX 344 at 0:05.) 

38. 

c. Cruise 

39. A true and correct copy of the 30-second “Cruise” ad is at GX 345. 

40. 

d. Baby 

41. A true and correct copy of the 15-second “Baby” ad is at GX 346. 

42. 

e. Anthem Launch 

43. A true and correct copy of the 45-second “Anthem Launch” ad is at 

GX 347. 

44. 
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D. TurboTax Ads in TY 2018 

1. TurboTax Website 

45. During TY 2018, the TurboTax home page included the following visual 

(Shiller Dec. ¶ 79): 

46. During TY 2018, the TurboTax home page included the following visual 

(Shiller Dec. ¶ 79): 
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47. In TY 2018, clicking on the hyperlinked text “See why it’s free” in the 

images at paragraphs 45 and 46 above caused the following pop-up to appear (Shiller 

Dec. ¶ 80): 

2. Video Ads 

48. 

a. Lawyer 

49. A true and correct copy of the 60-second “Lawyer” ad is at GX 328. The 

following is a true and correct transcription of the words spoken in the ad (Shiller Dec. 

¶ 56):  
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LAWYER: Free free free free free free free free free free. Free 
free. Free free free free. Free free free. Free free free free free. 
Free free free free free free free free. 

SECOND LAWYER: Free! Free! 

JUDGE: Free free. Free. 

LAWYER:  Free free free. Free free free free free free free free 
free. Free free free free free free free! Free free free free free. 
Free free free free. Free free free free free free! 

JUROR: (applauding) Free. 

OTHER JURORS: Free. Free. Free. Free. Free. [gavel] 

UNIDENTIFIED VOICES: Free free free. 

VOICEOVER: That’s right. TurboTax Free is free. Free, free 
free free. 

50. The disclaimer shown at 0:57 in the ad says, “Free Edition product only. 

For simple U.S. returns. Offer subject to change. See details at turbotax.com.” (See 

GX 328 at 0:57.) 

51. A true and correct copy of the 30-second “Lawyer” ad is at GX 329. The 

following is a true and correct transcription of the words spoken in the ad (Shiller Dec. 

¶ 59): 

LAWYER: Free free free free free free free free free. Free free 
free. Free free free. Free free free free free. Free free free free 
free free free free. Free free free free free free! 

JUROR: (applauding) Free! 

OTHER JURORS: Free. Free. [gavel] Free. 

UNIDENTIFIED VOICES: Free free free. 

VOICEOVER: That’s right. TurboTax Free is free. Free, free free free. 

52. The disclaimer shown at 0:26 in the ad says, “Free Edition product only. 

For simple U.S. returns. Offer subject to change. See details at turbotax.com.” (See 

GX 300 at 0:26.) 
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53. The “Lawyer” ads appeared throughout the United States at least 2,115 

times on at least 124 television networks between November 1, 2018, and April 18, 2019. 

(Shiller Dec. ¶¶ 60-61.) 

b. Movie Credits 

54. A true and correct copy of a 30-second “Movie Credits” (“Credits 

Commercial”) ad is at GX 299. The following is a true and correct transcription of the 

words spoken in the ad (Shiller Dec. ¶ 64): 

[music plays] 

MAN: Free. Free free free. 

[explosion] 

[music plays] 

VOICEOVER: That’s right. TurboTax Free is free. Free, free 
free free. 

55. The disclaimer shown at 0:28 in the ad says, “Start now at turbotax.com[.] 

Free Edition product only. For simple U.S. returns. Offer subject to change. See details 

at turbotax.com.” (See GX 299 at 0:28.) 

56. A true and correct copy of a 30-second “Movie Credits” ad is at GX 330. 

The following is a true and correct transcription of the words spoken in the ad (Shiller 

Dec. ¶ 66): 

[music plays] 

MAN: Free. Free free free. 

[explosion] 

[music plays] 

VOICEOVER: That’s right. TurboTax Free is free. Free, free 
free free. 

57. The disclaimer shown at 0:28 in the ad says, “Free Edition product only. 

For simple U.S. returns. Offer subject to change. See details at turbotax.com.” (See 

GX 330 at 0:28.) 
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58. A true and correct copy of the 15-second “Movie Credits” ad is at GX 331. 

The following is a true and correct transcription of the words spoken in the ad (Shiller 

Dec. ¶ 68): 

[music plays] 

MAN: Free. Free free free. 

[explosion, music plays] 

VOICEOVER: That’s right. TurboTax Free is free. Free, free 
free free. 

59. The disclaimer shown at 0:12 in the ad says, “Free Edition product only. 

For simple U.S. returns. Offer subject to change.  (See 

GX 331 at 0:12.) 

60. The “Movie Credits” ads appeared th

 See details at turbotax.com.”

roughout the United States at least 

4,651 times on at least 195 television networks between November 1, 2018, and April 18, 

2019. (Shiller Dec. ¶¶ 69-70.) 

c. Game Show 

61. A true and correct copy of the 30-second “Game Show” (“Investigational 

Hearing Video Exhibit”) ad is at GX 59. In this ad, the word “free” is repeated over 40 

times. 

62. A true and correct copy of the 15-second “Game Show” ad is at GX 356. 

63. The “Game Show” ads appeared throughout the United States at least 

5,858 times on at least 140 television networks between November 1, 2018, and April 18, 

2019. (Shiller Dec. ¶¶ 54-55.) 

d. Court Reporter 

64. A true and correct copy of a 15-second “Court Reporter” ad is at GX 348. 

65. The “Court Reporter” ad appeared throughout the United States at least 

1,358 times on at least 112 television networks between November 1, 2018, and April 18, 

2019. (Shiller Dec. ¶¶ 40-41.) 
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e. Crossword 

66. A true and correct copy of the 15-second “Crossword” ad is at GX 326. 

67. The “Crossword” ad appeared throughout the United States at least 1,187 

times on at least 55 television networks between November 1, 2018, and April 18, 2019. 

(Shiller Dec. ¶¶ 45-46.) 

f. Football/”Big Kick” 

68. A true and correct copy of the 60-second “Big Kick” ad is at GX 349.  

69. A true and correct copy of the 30-second “Big Kick” ad is at GX 327. 

70. The Football/“Big Kick” ads appeared throughout the United States at 

least 2,811 times on at least 139 television networks between November 1, 2018, and 

April 18, 2019. (Shiller Dec. ¶¶ 49-50.) 

g. Spelling Bee 

71. True and correct copies of two 30-second “Spelling Bee” ads are at GX 350 

and GX 351. 

72. A true and correct copy of the 15- second “Spelling Bee” ad is at GX 332. 

73. The “Spelling Bee” ads appeared throughout the United States at least 

5,141 times on at least 313 television networks between November 1, 2018, and April 18, 

2019. (Shiller Dec. ¶¶ 74-75.) 

74.  

stonnesen
Sticky Note
None set by stonnesen

stonnesen
Sticky Note
MigrationNone set by stonnesen

stonnesen
Sticky Note
Unmarked set by stonnesen



  

 

 

 

 

 

  

 

 

  

    

 

  

   

 

  

Appendix A to the PUBLIC Filing of Complaint Counsel's Pretrial Brief
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 2/21/2023 | Document No. 606987 | PAGE Page 79 of 180 * PUBLIC *; 

E. TurboTax Ads in TY 2019 

1. TurboTax Website 

75. During TY 2019, the TurboTax home page included the following visual 

(Shiller Dec. ¶ 95): 

76. Clicking on the orange “File for $0” brought consumers to a screen to 

create an account and linked the Terms and Privacy Policy. (Shiller Dec. ¶ 97.) 

2.  Video Ads  

77.  

a. Court Reporter 

78. The “Court Reporter” ad appeared throughout the United States at least 

1,502 times on at least 126 television networks between November 1, 2019, and July 15, 

2020. (Shiller Dec. ¶¶ 84-85.) 

b. Crossword 

79. The “Crossword” ad appeared throughout the United States at least 3,195 

times on at least 327 television networks between November 1, 2019, and July 15, 2020. 

(Shiller Dec. ¶¶ 86-87.) 
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c. Game Show 

80. The “Game Show” ads appeared throughout the United States at least 

4,656 times on at least 214 television networks between November 1, 2019, and July 15, 

2020. (Shiller Dec. ¶¶ 88-89.) 

d. Movie Credits 

81. The “Movie Credits” ads appeared throughout the United States at least 

6,216 times on 721 at least television networks between November 1, 2019, and July 15, 

2020. (Shiller Dec. ¶¶ 90-91.) 

e. Spelling Bee 

82. The “Spelling Bee” ads appeared throughout the United States at least 

2,618 times on at least 322 television networks between November 1, 2019, and July 15, 

2020. (Shiller Dec. ¶¶ 92-93.) 

3. Paid Search 

83. In TY 2019, Intuit placed an ad on the Google results page for the search 

term “free file taxes ONLINE.” (Shiller Dec. ¶ 99.) 
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84. In TY 2019, Intuit placed a TurboTax ad on the Google results page for the 

search term “free file.” (Shiller Dec. ¶ 101.) 

F. TurboTax Ads in TY 2020 

1. TurboTax Website 

85. During TY 2020, the TurboTax home page included the following 

advertisement (Shiller Dec. ¶ 125): 
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86. In TY 2020, clicking on the hyperlinked text “simple tax returns” in the 

image at paragraph 85 above caused the following pop-up to appear (Shiller Dec. 

¶ 127): 

2. Video Ads 

a. Auctioneer 

87. Intuit aired “Auctioneer” ads depicting a cattle auction throughout the 

United States at least 8,281 times on at least 670 television networks between November 

1, 2020, and May 17, 2021. (Shiller Dec. ¶¶ 106-07.) 

b. Dance Workout 

88. Intuit aired “Dance Workout” ads depicting a group exercise class 

throughout the United States at least 9,909 times on 714 television networks between 

November 1, 2020, and May 17, 2021. (Shiller Dec. ¶¶ 109-10.) 
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c. Dog Show 

89. Intuit aired “Dog Show” ads depicting a dog show throughout the United 

States at least 10,435 times on 685 television networks between November 1, 2020, and 

May 17, 2021. (Shiller Dec. ¶¶ 112-13.) 

3. Social Media Ads 

90. The following ad was active on Facebook on February 11, 2021 (Shiller 

Dec. ¶ 114): 
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91. A version of the “Dance Workout” ad was also active on Facebook on 

February 11, 2021 (Shiller Dec. ¶ 116): 
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92. A TurboTax ad was active on TikTok on January 11, 2021 (Shiller Dec. 

¶ 117): 

4. Paid Search 

93. In TY 2020, Intuit placed a TurboTax ad on the Bing results page for the 

search term “Turbo tax free file program” (Shiller Dec. ¶ 118): 
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94. In TY 2020, Intuit placed a TurboTax ad on the Google results page search 

term “filing taxes” (Shiller Dec. ¶ 119): 
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95. In TY 2020, Intuit placed a TurboTax ad on the Google results page for the 

search term “IRS taxes for free” (Shiller Dec. ¶ 121): 
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G. TurboTax Ads in TY 2021 

1. TurboTax Website 

96. During TY 2021, the TurboTax home page included the following visual 

(Shiller Dec. ¶ 187): 
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97. In TY 2021, clicking on the hyperlinked text “simple tax returns” in the 

image at paragraph 96 above caused the following pop-up to appear (Shiller Dec. 

¶ 188): 
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98. On April 18, 2022, the TurboTax home page displayed the following 

visual (Shiller Dec. ¶ 189): 
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99. In TY 2021, the “Products & Pricing” screen appeared as follows (Shiller 

Dec. ¶ 181): 
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2. Video Ads 

a. Auctioneer 

100. A true and correct copy of the 30-second “Auctioneer” ad that aired in 

2021 is at GX 200. The following is a true and correct transcription of the words spoken 

in the “Auctioneer” ad (Shiller Dec. ¶ 132): 

AUCTIONEER: And free, and free, and free, and free, and 
free. Now a bidder and free! Now give me another bidder and 
free and a free here and a free free free a free free free. Now a 
bidder and free! Now give me another bidder and free, and a
free free free. And free, and free here, and free there, and free 
free and free. Make it Free. Free! 

VOICEOVER: That’s right. TurboTax Free Edition is Free. See 
details at TurboTax.com. 

101. A true and correct copy of the 15-second “Auctioneer” ad that aired in TY 

2021 is at GX 202. A true and correct copy of screenshots of GX 202 taken at three-

minute intervals is at GX 203. The following is a true and correct transcription of the 

words spoken in the “Auctioneer” ad (Shiller Dec. ¶ 130): 

AUCTIONEER: And free, and free, and free, and free, and 
free. Now a bidder and free! Now give me another bidder and 
free and a free here and a free free free a free free free. Now a 
bidder and free! Now give me another bidder and free, and a
free free free. And free, and free here, and free there, and free 
free and free. Make it Free. Free! 

VOICEOVER: That’s right. TurboTax Free Edition is Free. See 
details at TurboTax.com. 

102. The disclaimer shown at the end of the ad reads, “TurboTax Free Edition 

is for simple U.S. returns only. See if you qualify at turbotax.com. Offer subject to 

change.” (GX 203.) 

103. The “Auctioneer” ads appeared throughout the United States at least 1,876 

times on at least 86 television networks between November 1, 2021, and April 18, 2022. 

(Shiller Dec. ¶¶ 133-34.) 

104. As of March 28, 2022, the 30-second version of the “Auctioneer” ad 

(GX 200) had more than 5.6 million views on YouTube. (Shiller Dec. ¶ 129.) 
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b. Dance Workout 

105. A true and correct copy of the 30-second “Dance Workout” ad is at 

GX 206. The following is a true and correct transcription of the words spoken in GX 206 

(Shiller Dec. ¶ 138): 

DANCE WORKOUT INSTRUCTOR: And free! Free, free. 
And free, and free. And freeeeeeeeee. And free, and free, 
and free, and free, and free. And free. And free, free. And 
free. 
VOICEOVER: That’s right, TurboTax Free Edition is free. See 
details at TurboTax.com. 

106. The disclaimer shown at the end of the ad reads, “TurboTax Free Edition 

is for simple U.S. returns only. See if you qualify at turbotax.com. Offer subject to 

change.” (GX 206 at 0:34.) 

107. A true and correct copy of the 15-second “Dance Workout” ad is at 

GX 208. The following is a true and correct transcription of the words spoken in GX 208 

(Shiller Dec. ¶ 136): 

DANCE WORKOUT INSTRUCTOR: Free! And free! And 
free! And free! Free. And free, and free. Free free. And free, 
and free, and free, and free, and free.  

VOICEOVER: That’s right, TurboTax Free Edition is free. See 
details at TurboTax.com. 

108. The disclaimer shown at the end of the ad reads, “TurboTax Free Edition 

is for simple U.S. returns only. See if you qualify at turbotax.com. Offer subject to 

change.” (GX 209.) 

109. The “Dance Workout” ads appeared throughout the United States at least 

7,988 times on at least 623 television networks between November 1, 2021, and April 18, 

2022. (Shiller Dec. ¶¶ 139-40.) 

110. As of March 28, 2022, the 30-second version of the “Dance Workout” ad 

(GX 206)) had been viewed more than 11.3 million times on YouTube. (Shiller Dec. 

¶ 135.) 
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c. Dog Show 

111. A true and correct copy of the 15-second “Dog Show” ad is at GX 204. The 

following is a true and correct transcription of the words spoken in the “Dog Show” ad 

(Shiller Dec. ¶ 143.): 

DOG SHOW JUDGE: Free (pointing at Dog 1), free (pointing 
at Dog 2), Free! (pointing at winning Dog 3). 

WINNING DOG HANDLER: Free! Free! (shrieking 
excitedly) 

VOICEOVER: That’s right, TurboTax Free Edition is free. See 
details at TurboTax.com. 

112. The disclaimer shown at the end of the ad reads, “TurboTax Free Edition 

is for simple U.S. returns only. See if you qualify at turbotax.com. Offer subject to 

change.” (GX 205.) 

113. The “Dog Show” ads appeared throughout the United States at least 

4,559 times on at least 499 television networks between November 1, 2021, and April 18, 

2022. (Shiller Dec. ¶¶ 144-45.) 

d. Steven/Spit Take 

114. A true and correct copy of the 14-second “Steven/Spit Take” ad is at 

GX 307. The following is a true and correct transcription of the words spoken in the 14-

second “Steven/Spit Take” ad (Shiller Dec. ¶ 149): 

VOICEOVER: “Steven, did you know that a TurboTax Live
expert can do your simple tax return for you? 

Steven: “Umm” 
VOICEOVER: “For free. It is true. For limited time TurboTax 
is free for simple returns even when an expert files for you.” 

115. Wording in the middle of screen shown at the end of the ad reads, “Intuit 

TurboTax Live. File FREE, even when an expert files for you.” The disclaimer at the 
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bottom of the screen reads, “For simple tax returns only. See if you qualify at 

turbotax.com. Must file by 3/31 for free offer. Offer subject to change.” (GX 308.) 

116. A true and correct copy of the 28-second “Steven/Spit Take” ad is at 

GX 309. The following is a true and correct transcription of the words spoken in the 28-

second “Steven/Spit Take” ad (Shiller Dec. ¶ 153): 

VOICEOVER: “Steven, did you know that TurboTax is free
no matter how you want to file?” 

Steven: “I don’t believe that.” 

VOICEOVER: “It’s true. Anyone with a simple tax return
can get help from an expert, for free.” 

Steven: “That can’t be true.” 

VOICEOVER: “It is and with TurboTax Live our experts will 
even do your taxes for you for free.” 

Other man: “Honestly, that sounds amazing.” 

VOICEOVER: “For a limited time TurboTax is free for simple
returns no matter how you file.” 

117. Wording in the middle of screen shown at the end of the ad reads, “Intuit 

TurboTax Live.” The disclaimer at the bottom of the screen reads, “For simple tax 

returns only. See if you qualify at turbotax.com. Must file by 2/15 for free offer. Offer 

subject to change.” (GX 310.) 

118. The “Steven/Spit Take” ads appeared throughout the United States at 

least 13,341 times on at least 637 television networks between November 1, 2021, and 

April 18, 2022.  (Shiller Dec. ¶¶ 154-55.) In addition, the ad ran during the live broadcast 

of the Oscars on March 27, 2022. (Evans Dec. ¶ 7.) 
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3. Social Media and Online Ads 

119. On March 27, 2022, Intuit displayed a TurboTax ad on Facebook that said, 

“America’s #1 Free Tax Prep Provider,” with a 10-second video and a screen stating, 

“FREE $0 $0 $0.” (Shiller Dec. ¶ 159): 

120. The ad referenced in paragraph 119 above was still displayed on Facebook 

on April 18, 2022. (Shiller Dec. ¶ 160). 
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121. On March 30, 2022, the following two ads were displayed on the Apple 

News application (Shiller Dec. ¶ 161): 

122. The ads referenced in paragraph 121 above appeared repeatedly on the 

Apple News application between March 20 and April 18, 2022. (Shiller Dec. ¶ 162.) 
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123. On April 7, 2022, Intuit displayed the following TurboTax ads on Reddit 

(Shiller Dec.  ¶ 169): 
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124. On April 8, 2022, Intuit displayed the following TurboTax ads on Reddit 

(Shiller Dec.  ¶ 170): 
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125. On April 14, 2022, the following TurboTax ad appeared on the webpage of 

the Milwaukee Journal Sentinel, jsonline.com/travel/ (Shiller Dec. ¶ 171): 
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4.  Paid Search  

126.  In TY 2021, Intuit placed  TurboTax ads  on the Bing  results page for the  

search term “file my taxes for free” (Shiller Dec.  ¶¶ 163-65):   
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127. In TY 2021, Intuit placed TurboTax ads on the Google results page for the 

search term “file my taxes for free” (Shiller Dec. ¶¶ 166, 168): 
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128. In TY 2021, Intuit placed TurboTax ads on the Google results page for the 

search term “free tax filing” (Shiller Dec. ¶ 167): 

129. After April 18, 2022 (Tax Day), Intuit continued placing TurboTax paid 

search ads on search result pages for the search term “file tax extension” (Shiller Dec. 

¶ 204): 
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130. After April 18, 2022 (Tax Day), Intuit continued placing TurboTax paid 

search ads on the Google search results page for the search term “File a Tax Extension 

For Free” (Shiller Dec. ¶ 205): 
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5. Email Marketing 

131. On April 18, 2022, Intuit distributed the following email (Shiller Dec. 

¶ 172): 
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IV. Effects of TurboTax’s Marketing Communications on Consumers 

A. Consumer Sentinel Network Complaints 

132. Consumer Sentinel Network (“Sentinel”), the FTC’s consumer complaint 

database, had received no fewer than 228 complaints between January 1, 2016 and 
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March 28, 2022 that pertain to Count One of the Complaint. See Complaint Counsel’s 

Reply to Respondent Intuit Inc.’s Supplemental Response to the Statement of Material 

Facts As to Which There Is No Genuine Issue for Trial (filed Sep. 30, 2022) at p. 3 & 

Attachment A (summarizing GX 502-03 (Sentinel Complaints received Jan. 1, 2016 to 

Mar. 28, 2022)); see also GX 504 (Sentinel Complaints received Mar. 29, 2022 to Aug. 31, 

2022).  Of the 228 complaints, 44 were recorded between January 1, 2021 and March 28, 

2022, and 26 were recorded between November 1, 2021 and March 28, 2022. Id. Of the 26 

complaints referenced above: (a) 26 of 26 consumers indicated that they believed or 

TurboTax communicated that filing taxes with TurboTax would be free; (b) 22 of 26 

consumers mentioned advertising about a free TurboTax option; and (c) 20 of 26 

consumers indicated they were charged for or paid for TurboTax. Id. 

B. Consumer Depositions 

133. Counsel for Intuit deposed 16 consumers that complained about 

3TurboTax.2F 

134. Of those deposed, 11 consumers began using TurboTax because they 

thought or hoped that they could use it for free. (GX 138 (Adamson Dep.) at 42: 7-16, 

56:11-15 & 57:14-17; GX 125 (Beck Dep.) at 55:8-14; GX 128 (Benbrook Dep.) at 55:11-20; 

GX 124 (Bodi Dep.) at 31:23-33:14; GX 139 (Derscha Dep.) at 76:1-21; GX 122 (DeRyke 

Dep.) at 15:25-16:9; GX 137 (DuKatz Dep.) at 27:9-28:5, 82:16-83:24); GX 142 (Keahiolalo 

Dep.) at 76:21-77:11; GX 123 (Lee Dep.) at 53:17-54:18; GX 135 (Phyfer Dep.) at 79:19-

81:5, 88:24-90:2 & 104:4-105:7; GX 130 (Tew Dep.) at 52:24-54:20). 

135. Ten consumers testified that the cost of the tax filing services was 

important to them. (GX 138 (Adamson Dep.) at 56:16-19; GX 125 (Deposition Transcript 

Beck) at 15:3-16, 27:16-19 & 30:8-14; GX 128 (Benbrook Dep.) at 22:9-12; GX 139 (Derscha 

Dep.) at 41:1-6 & 88:20-23; GX 132 (Dougher Dep.) at 17:4-7 & 41:24 -42:12; GX 137 

3 Though Intuit only took 16 consumer depositions, Intuit issued deposition testimony 
subpoenas to 66 consumers. Six consumers did not appear for their depositions, and 
Intuit withdrew 42 subpoenas. Two depositions were canceled and never rescheduled. 
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(DuKatz Dep.) at 74:14-75:2 & 80:23-82:8; GX 134 (Hobson Dep.) at 20:17-22; GX 142 

(Keahiolalo Dep.) at 42:11-16, 61:9-19 & 77:5-11; GX 135 (Phyfer Dep.) at 54:4-13, 103:13-

18 & 109:8-13; GX 130 (Tew Dep.) at 53:11-54:3). 

136. Nine consumers remembered Intuit’s free advertising, (GX 125 (Beck 

Dep.) at 22:3-23:10, 30:8-14 & 55:8-24; GX 128 (Benbrook Dep.) at 53:3-55:7; GX 139 

(Derscha Dep.) at 58:15-59:19; 88:8-19; GX 137 (DuKatz Dep.) at 29:8-31:8 & 93:13-94:6; 

GX 142 (Keahiolalo Dep.) at 25:16–24, 26:16-19, 32:19-33:6 & 42:11-16; GX 123 (Lee Dep.) 

at 53:17-54:18; GX 135 (Phyfer Dep.) at 79:19-81:5; GX 141 (Robinson Dep.) at 40:13-41:6; 

GX 136 (Schulte Dep.) at 14:19-15:19), including how “ubiquitous” the free advertising 

was, (GX 138 (Adamson Dep.) at 55:22-56:19), with one consumer testifying that the free 

advertising was “the key message that brought me to TurboTax in the first place.” (GX 

125 (Beck Dep.) at 55:8-15). 

137. At least ten consumer deponents did not understand Intuit’s eligibility 

criteria for Free Edition. (GX 138 (Adamson Dep.) at 44:4-12 & 58:19-59:7; GX 131 

(Bansal Dep.) at 15:15-21; GX 128 (Benbrook Dep.) at 27:22-28:3 & 31:1-15; GX 139 

(Derscha Dep.) at 47:20-48:3; GX 132 (Dougher Dep.) at 35:2-36:21; GX 137 (DuKatz 

Dep.) at 18:10-19:19, 56:4-22 & 63:16-64:2; GX 142 (Keahiolalo Dep.) at 37:20-38:4; GX 135 

(Phyfer Dep.) at 66:7-67:5, 75:9-76:8 & 92:20-93:6; GX 141 (Robinson Dep.) at 41:21-42:3 & 

58:4-59:5); GX 136 (Schulte Dep.) at 70:4-18.) 

138. For example, when asked about who was eligible for TurboTax’s free 

product, one consumer testified that they “ha[d] no idea unless it told me — Unless 

TurboTax explicitly told me ‘You qualify for free,’ I would have no idea … So I am 

putting my trust in them to do that” and that the phrase simple tax returns “has no 

connotation to me because I don’t understand what is and is not a simple tax return.” 

(See GX 137 (DuKatz Dep.) at 56:4-22.) 

139. One consumer testified that they spent between 30 and 45 minutes 

entering their tax information on TurboTax before learning they could not file for free, 
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(GX 138 (Adamson Dep.) at 58:13-18), while others testified that by the time they 

realized they would have to pay to file their taxes they did not want to switch 

providers.  (GX 124 (Bodi Dep.) at 33:1-8; GX 139 (Derscha Dep.) at 57:8-20; GX 137 

(DuKatz Dep.) at 80:23-82:8). 

140. One consumer described it the following ways: 

I’d already spent the time.  It’s like if you were – Let’s say
you ordered something from IKEA and you were building,
like, a wardrobe, and you spent four hours on the wardrobe,
and then you realize that you have to go buy another piece
to do it -- to complete it.  You’re going to go buy that piece.
You’re not just going to, like, throw it in the dumpster.  Like, 
it has to be done now. (GX 137 (DuKatz Dep.) at 80:9-17). 

… 

It would be like if you bought a plane ticket, you got on an
airplane, they flew you across the country, and then to leave
the airplane, they were like, “Actually, it’s $100 to leave the
airplane.  Otherwise we’re just going to fly you back.”  And 
you’re like, “But I already paid for my vacation, like for my 
hotel and stuff,” and they’re like, “You’re going to have to 
pay the $100 to get out of the airplane.” So that's the way 
that I would phrase that. (GX 137 (DuKatz Dep.) at 81:16-15). 

141. Some consumers also testified that disclaimers on the TurboTax website 

were not “obvious,” (GX 125 (Beck Dep.) at 35:25-36:15), and, in discussing Intuit’s 

disclosures that were behind a hyperlink, that “it is highly unlikely that people will 

click through to an external link.” (GX 135 (Phyfer Dep.) at 67:23-68:2.) 

C. Novemsky Survey and Expert Opinions 

142. Complaint Counsel engaged Professor Nathan Novemsky, Ph.D., a 

professor of consumer psychology and marketing at Yale University (GX 304), to 

evaluate the effects of Intuit’s “free” TurboTax claims on consumers. GX 303 

(Novemsky Report). 

143. In connection with this engagement, Professor Novemsky designed and 

supervised an online consumer perception survey. Professor Novemsky, who has 

conducted, supervised, or evaluated hundreds of surveys, including many related to 
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consumer behavior and information processing, relied on best practices in the design of 

the perception survey to minimize the possibility of bias and avoid potential demand 

artifacts. See, e.g., GX 303 (Novemsky Report) at ¶¶ 5 & 57-59. 

144. In designing the survey, Professor Novemsky determined that a 

perception survey, rather than a copy test, was the appropriate design to examine 

Intuit’s extensive advertising campaign. Id. at ¶ 30. He concluded that a test/control 

design would not accurately measure the cumulative effect of Intuit’s marketing 

campaign, and that the wide dissemination of Intuit’s false claims would make it 

unlikely to find an appropriate control group for a copy test design, a hypothesis that 

was born out in preliminary testing. Id. at ¶¶ 32-33. 

145. Based on his consumer perception survey and his expertise as a cognitive 

psychologist, Professor Novemsky opined that consumers not eligible for the Free 

Edition have the misimpression that they can file their taxes for free with TurboTax. GX 

303 (Novemsky Expert Report) at ¶¶ 8, 69 & Figure 1 

146. According to Professor Novemsky’s consumer perception survey, 

ineligible consumers who had not used TurboTax in the previous three years believed, 

at a rate of 52.7%, that they could use TurboTax for free. Id. 72.3% of these taxpayers 

identify Intuit’s TurboTax advertisements and its website as playing a role in forming 

their misimpression. Id. at ¶¶ 9, 77, 79 & Figure 2.  

147. Professor Novemsky also opined that a substantial portion of the 

respondents have the misimpression that their returns meet TurboTax’s definition of a 

“simple U.S. return.” Id. ¶¶ 10 & 83.  This opinion was based, in part, on Professor 

Novemsky’s consumer perception survey, which showed that 55% of consumers 

ineligible for Free Edition who had not used TurboTax in the previous three years had 

the misimpression that they had a “simple U.S. return.” Id. ¶¶ 10, 85 & Figure 3. 

148. Professor Novemsky further opined that Intuit’s placement of a fuller 

disclaimer behind a “simple returns” hyperlink made it unlikely that consumers would 
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reach the disclaimer. GX 749 (Novemsky Rebuttal Report) at ¶227 According to 

Professor Novemsky, consumers are cognitive misers and are unlikely to click on such a 

hyperlink or conduct further research when they think they know what a “simple 

return” is and are under a preexisting misimpression that they have one. Id. at ¶¶ 223 & 

227. 

149. Intuit engaged four experts in an attempt to attack Professor Novemsky’s 

survey and to marshal evidence in support of its defense.3F 

4 However, Intuit’s criticisms 

of Professor Novemsky’s survey are incorrect and baseless. (GX 749 (Novemsky 

Rebuttal Report), § III). Moreover, Intuit’s experts provide no direct evidence that 

consumers were not deceived by its advertising, relying instead on a collection of 

unreliable and irrelevant evidence, speculation, and logical fallacies. (See GX 749 

(Novemsky Rebuttal Report) §§ IV–VIII, GX 743 (Yoeli Rebuttal Report) §§ IV–VI). 

D.  Intuit’s Marketing Research  

150.   is consistent  with and corroborates the  

results of Professor Novemsky’s consumer perception survey. GX 303 (Novemsky 

Expert Report) ¶¶ 97-98; GX 749 (Novemsky Rebuttal Report) at p. 16 (citing GX 460 

(“ ”) INTUIT-FTC-PART3-000490565, p. 28; GX 160 (Rubin 

Dep.) at 84:3-93:5- (Nov. 29, 2022)).  See also GX 340 ( ). In fact, 

 RX 597 at p.21, 

. RX 595 at p.17. 

  See GX 460, p. 

28; GX 340 ( ) at CC-00006857 ( 

4 Intuit’s experts are Professor John Hauser, Professor Peter Golder, Ms. Rebecca Kirk 
Fair, and Mr. Bruce Deal. Professor Novemsky addresses expert opinions set forth by 
Intuit’s experts in his rebuttal report. GX 749 (Novemsky Rebuttal Report). In addition, 
Complaint Counsel retained Dr. Erez Yoeli as a rebuttal expert to address some of 
Intuit’s expert materials. See GX 743 (Yoeli Rebuttal Report). 
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 See GX 460, p. 28. 

GX 303 (Novemsky Expert Report) 

¶ 97 5F 

6

  See GX 460, p. 28.   

151. Additionally, 

see GX 460, p. 8.  

This market research 

5 
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6 According to Professor Novemsky: 

” 
GX 303 (Novemsky Expert  Report) ¶ 97 n. 128 (citing GX 460).  
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GX 303 (Novemsky Expert Report) ¶ 98 (citing GX 460). 

 GX 303 

(Novemsky Expert Report) ¶ 98 (citing GX 460, pp. 9–10). 

E. Intuit’s Marketing Strategy Admits the Effect of its TurboTax Free
Campaign on Consumers 

152. Intuit’s internal marketing strategy documents reflect a recognition of the 

impression its “free” TurboTax ads leave with consumers. 

153. 

. 
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156. Intuit’s realization of the fact that “free” is compelling and attracts 

customers is not new. See, e.g., GX 57 at CC- 00000646 ( 

); GX 403 at CC-00007485 

 & GX 145 

(Soukas Dep.) at 125:6-127:18; GX 410 at p. 1  & GX 145 (Berger Dep.) at 97:3-11, 104:25-

108:10; GX 457 at CC-00009340 (“ 

”) & GX 148 (Somers 

Dep.) at 84:21-85:10. 

157. Similarly, creative briefs, presentations and other advertising strategy 

documents prepared for Intuit by advertising agency Wieden+Kennedy, GX 869 

(Wieden+Kennedy Certification of Records of Regularly Conducted Activity), at ¶ 7, 

also show . For 

example, 

: 

• “ 
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158. While Intuit and several of its executives, including Cathleen Ryan, Senior 

Vice President Marketing, claim 

much of Intuit’s TurboTax advertising 
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was not at all targeted. Instead, Intuit engaged in mass marketing of TurboTax via 

television and other channels. See supra FF-17-131 & Appendix B. 

159. Mary Ann Somers, then the SVP and Chief Growth Officer of Intuit’s 

consumer group, was interviewed on the September 20, 2019 episode of the podcast 

“Renegade Thinkers Unite.” (GX 148 (Sommers Dep.) at 46:8-48:1; GX 357 (Transcript of 

Podcast featuring Ms. Somers); GX 358 (Audio recording of Podcast featuring Ms. 

Somers).) Ms. Somers made the following statements during the interview: 

a) “Here [at Intuit] we had an incredible marketing department and 

it’s a world-class marketing department. It’s a group that doesn’t 

toot their own horn so I’m going to toot it for them. Just an 

incredible group of people. We spend hundreds of millions of 

dollars in a very short amount of time to generate billions of dollars 

in a matter of months.” (GX 357 (transcript); GX 358 at 16:11–16:30 

(audio).) 

b) Regarding the TurboTax “free free free” campaign: “I’ll start with 

the part that really was the aha moment, and that was the insight. 

We know a lot about our free customer. We know what their 

journey is, a lot of things. But the key insight for us was, when you 

start talking about free, that’s what people hear. They hear free. 

You can say a lot of other things, but what they hear is free. We 

said, ‘Huh, well, if that’s the truth, then how do we create a 

campaign that builds upon that truth?’ And that’s the campaign 

that you saw. 

It was the idea that it’s multiple different situations and you don’t 

know as you first start to see the execution, what’s going on. We 

have one that’s a lawyer. That’s a very dramatic environment. We 

have one that’s a game show that’s kind of fun. We have a spelling 
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bee. We have all these different situations, and then the dialogue 

starts and everybody’s delivering, the actors and actresses are 

delivering the dialogue as if they’re delivering real words. But the 

real words are replaced all with free. And that was really important 

for us because we wanted it to reflect what the change was in our 

offering and we made a massive change this year. 

What we did is, first there was tax reform, so we defined our free 

product based on the 1040 tax reform as the government had 

defined it. And then what we did is, we decided this year that we 

were going to provide what’s called year on year transfer for free. 

So in the past, people were paying for some of those kinds of 

things, so the ability to pay zero to file their taxes, we were really 

making a major change in order to do that. 

We wanted to really let people know this was free, really free, free, 

free. That was a reflection of the innovation and the decision that 

we made on the product. We wanted that to show up in the 

campaign in a playful way, simple-minded, engaging. We measure 

advertising like many other people where we are tracking it during 

the season. We look at the overall ad track and we look at—Did the 

ad break through? Did people remember the ad then? Did you 

remember who the ad was from? So brand linkage. Did you get the 

key message, and then how did that impact your consideration? 

Just simple measures and metrics. We looked at it and it started to 

really do well and that’s when we started to realize we were onto 

something really big here.” (GX 357 (transcript); GX 358 at 26:06– 

28:30 (audio).) 
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c) “We have a history of being very effective with our ROI and really 

spending money smartly. Again, looking at the funnel altogether. 

Every different thing that we do from a TV ad to spending a lot on 

digital marketing and our performance media to get people to visit 

the site, see if that’s something as they’re shopping around, is our 

product one that’s right for them? And then going from visits to 

logins, from logins to starts, from starts to completions. That’s 

really how we look at all our different vehicles playing a role in 

that full-funnel view.” (GX 357 (transcript); GX 358 at 31:04–31:36 

(audio).) 

F. Intuit’s Internal Complaint Tracking 

160. Intuit’s internal 
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Id. at CC-00007563.  
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Compendium of TurboTax Free Ads 

In re: Intuit Inc., Docket No. 9408 

Year (in TY) Advertising 
Channel Exhibit Number Description of Advertising Express Claim Included in 

Advertising 
Estimated 

Impressions 

Number of 
Times Aired on 

Live TV 
TY21 Search GX 194 TY21 April 7 Google search "free tax 

filing" 
"TurboTax Free Edition  - $0 Fed. $0 
State. $0 To File." (not available) (not available) 

TY21 Search GX 195 
TY21 April 18 Google search "file my 
taxes for 
free" 

"TurboTax Free Edition  - $0 Fed. $0 
State. $0 To File." (not available) (not available) 

TY21 Search GX 496 TY21 Google search "file tax 
extension" 

"File An Extension For Free - 
TurboTax Free Tax Filing" (not available) (not available) 

TY21 Search GX 497 TY21 Google search "File a Tax 
Extension For Free" 

"File An Extension For Free - 
TurboTax Free Tax Filing" (not available) (not available) 

TY21 Search GX 666 TY21 Screenshot of Bing search for 
"tax extension 2022" 

“File An Extension For Free - 
TurboTax Free Tax Filing” (not available) (not available) 

TY21 Website GX 201 TY21 Tax Extension Start for Free 
Products & Pricing "FREE $0 Fed $0 State $0 to File" (not available) (not available) 

TY21 Website GX 482 TY21 Products & Pricing after login “File for $0 with Free Edition” 
&”FREE $0 Fed $0 State $0 to File” (not available) (not available) 

TY21 Website GX 483 TY21 March 31 Homepage “FREE $0 Fed. $0 State. $0 to File.” (not available) (not available) 

TY21 Website GX 485 TY21 April 18 Homepage "FREE $0 Fed. $0 State. $0 to File." (not available) (not available) 

TY21 Website GX 486 TY21 March 26 Homepage 
"File FREE with America's #1 free tax 
prep provider" &"FREE $0 Fed $0 
State $0 to File" 

(not available) (not available) 

TY21 Website GX 487 TY21 April 7 Homepage 
"File FREE with America's #1 free tax 
prep provider" &"FREE $0 Fed $0 
State $0 to File" 

(not available) (not available) 

TY21 Website GX 488 TY21 April 18 Homepage 
"File FREE with America's #1 free tax 
prep provider" &"FREE $0 Fed $0 
State $0 to File" 

(not available) (not available) 

TY21 Website GX 489 TY21 March 31 Homepage "Last chance to file for FREE" & "$0" (not available) (not available) 

TY21 Website GX 490 TY21 March 31 Homepage (Spanish) "Ultima oportunidad de persentar tus 
impuestos GRATIS" & "$0" (not available) (not available) 

TY21 Website GX 491 TY21 April 7 Free Edition landing 
page "FREE $0 Fed $0 State $0 to File" (not available) (not available) 

TY21 Website GX 492 TY21 April 18 Free Edition landing 
page "FREE $0 Fed $0 State $0 to File" (not available) (not available) 

TY21 Website GX 667 2022 Products & Pricing page “File for $0 with Free Edition.” & 
“FREE $0 Fed $0 State $0 to File” (not available) (not available) 

TY21 Website RX 10 
Current (08/22) version of the 
TurboTax Products & Pricing page 
with tax situations selected 

"FREE $0 Fed $0 State $0 To File" (not available) (not available)
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In re: Intuit Inc., Docket No. 9408 

Year (in TY) Advertising 
Channel Exhibit Number Description of Advertising Express Claim Included in 

Advertising 
Estimated 

Impressions 

Number of 
Times Aired on 

Live TV 
TY20 Website GX 183 TY20 Homepage "FREE Guaranteed $0 Fed. $0 State. 

$0 to File." (not available) (not available) 

TY20 Website RX 138 TY20 Wayback Products & Pricing 
Page (DuKatz Deposition) 

"FREE guaranteed $0 Fed $0 State 
$0 To File" (not available) (not available) 

TY20 Website RX 19 TY20 TurboTax Homepage "FREE Guaranteed. $0 Fed. $0 
State. $0 to File." (not available) (not available) 

TY19 Video (Television) GX 816 29s-turbotax-free-game-show-
2078365.mp4 “Free, free, free. Free.” 1,219,647,192 4,732 

TY19 Video (Television) GX 815 29s-turbotax-free-credits-
2086368.mp4 "Free! Free, free free." 1,053,174,105 4,393 

TY19 Video (Television) GX 820 30s-turbotax-free-edition-crossword-
2707516.mp4 "Free, free, free. Free!" 683,227,939 2,669 

TY19 Video (Television) GX 821 30s-turbotax-free-spelling-bee-
2047136.mp4 "Free. Free free." 637,108,520 2,589 

TY19 Video (Television) GX 811 15s-turbotax-free-stenographer-
2047051.mp4 "Free free free free." 381,551,772 1,745 

TY19 Video (Television) GX 300 
2020 “Courtroom/Lawyer” 
Advertisement (Video) (INTUIT-FFA-
FTC-000528222) 

"Free free free, free free free 
freefreefree." (not available) (not available) 

TY19 Video (Television) GX 691 Free Lawer 15 Second Video 
AdQTTX1604H.mp4 (WK00000001) "Free free free free free" (not available) (not available) 

TY19 Video (Television) GX 692 Free Lawyer 15 Second Video 
QTTX1606H.mp4 (WK00000002) "Free free free free free" (not available) (not available) 

TY19 Video (Television) GX 693 Free Spelling Bee 15 Second Video 
QTTX1607H.mp4 (WK00000003) “Free. F-R-E-E. Free” (not available) (not available) 

TY19 Video (Television) GX 694 Free Spelling Bee 15 Second Video 
QTTX1609H.mp4 (WK00000004) “Free. F-R-E-E. Free” (not available) (not available) 

TY19 Video (Television) GX 695 Free Game Show 15 Second Video 
QTTX1610H.mp4 (WK00000005) "Freefree. Frrreee." (not available) (not available) 

TY19 Video (Television) GX 696 Free Crossword 15 Second 
QTTX1613H.mp4 (WK00000006) “Free, free, free, free.” (not available) (not available) 

TY19 Video (Television) GX 697 Free Crossword 15 Second 
QTTX1615H.mp4 (WK00000007) “Free, free, free, free.” (not available) (not available) 

TY19 Video (Television) GX 698 Free Credits 15 Second 
QTTX1616H.mp4 (WK00000008) "Free! Free, free free." (not available) (not available) 

TY19 Video (Television) GX 699 Free Credits 15 Second 
QTTX1618H.mp4 (WK00000009) "Free! Free, free free." (not available) (not available) 

TY19 Video (Television) GX 700 Free Spelling Bee 30 Second 
QTTX1782H.mp4 (WK00000010) "Free. Free free. (not available) (not available)
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In re: Intuit Inc., Docket No. 9408 

Year (in TY) Advertising 
Channel Exhibit Number Description of Advertising Express Claim Included in 

Advertising 
Estimated 

Impressions 

Number of 
Times Aired on 

Live TV 
TY19 Video (Television) GX 701 Free Game Show 30 Seconds 

QTTX1785H.mp4 (WK00000011) “Free, free, free. Free.” (not available) (not available) 

TY19 Video (Television) GX 702 Free Crossword 30 Seconds 
QTTX1788H.mp4 (WK00000012) "Free, free, free. Free!" (not available) (not available) 

TY19 Video (Television) GX 703 Auctioneer 30 Seconds 
QTTX1873H.mp4 (WK00000013) “And free and free and free and free” (not available) (not available) 

TY19 Email GX 171 TY19 March Marketing Email "FREE guaranteed. $0 Fed $0 State 
$0 To File" (not available) (not available) 

TY19 Email GX 172 TY19 July Marketing Email "FREE guaranteed. $0 Fed. $0 State. 
$0 To File." (not available) (not available) 

TY19 Email GX 383 TY19 Email Free Guaranteed 
(Schulte Deposition) 

"FREE Guaranteed $0 Fed. $0 State. 
$0 To File." (not available) (not available) 

TY19 Email GX 386 TY19 Email Free Guaranteed 
(Adamson Deposition) 

"FREE guaranteed | $0 Fed $0 State 
$0 To File" (not available) (not available) 

TY19 Search GX 167 TY19 Google search "file taxes for 
free" 

"TurboTax Free Edition | File For 
Free Now & Next Year." (not available) (not available) 

TY19 Search GX 168 TY19 Google search "free file taxes 
ONLINE" 

"TurboTax Official Site - 100% Free 
Online Tax Filing." (not available) (not available) 

TY19 Search GX 169 TY19 Google search "free file taxes" "TurboTax Free Edition - $0 Fed. $0 
State. $0 To File." (not available) (not available) 

TY19 Search GX 170 TY19 Google search "free file" "TurboTax Free Tax Filing - E-File 
Your Taxes For Free." (not available) (not available) 

TY19 Website GX 166 TY19 Homepage "FREE Guaranteed. $0 Fed. $0 
State. $0 To File." (not available) (not available) 

TY19 Website GX 240 
TY19 Student Loan Interest Hard 
Stop (Video) (showing Products & 
Pricing page) 

"FREE guaranteed $0 Fed $0 State 
$0 To File" (not available) (not available) 

TY19 Website RX 8 
Tax Year 2019 TurboTax Products & 
Pricing page (showing 
recommendation of Free Edition) 

"FREE guaranteed $0 Fed $0 State 
$0 To File" (not available) (not available) 

TY18/19 Video (Television) GX 348 15-second "Court Reporter" ad 
(INTUIT-FFA-FTC-000528219) "Free free free, free free. (not available) (not available) 

TY18/19 Video (Television) GX 350 30-second "Spelling Bee" ad (INTUIT-
FFA-FTC-000169122) "Free. Free free. (not available) (not available) 

TY18/19 Video (Television) GX 351 30-second "Spelling Bee" ad (INTUIT-
FFA-FTC-000528221) "Free. Free free." (not available) (not available) 

TY18/19 Video (Television) GX 356 15-second "Game Show" ad (INTUIT-
FFA-FTC-000528223) "Freefree. Frrreee." (not available) (not available) 

TY18/19 Video (Television) GX 59 "Game Show" Video Advertising TY 
18/19 "Free, free, free, free." (not available) (not available) 

TY18 Video (Television) GX 804 29s-turbotax-free-game-show-
2078365.mp4 “Free, free, free. Free.” 925,633,755 6,566
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In re: Intuit Inc., Docket No. 9408 

Year (in TY) Advertising 
Channel Exhibit Number Description of Advertising Express Claim Included in 

Advertising 
Estimated 

Impressions 

Number of 
Times Aired on 

Live TV 
TY18 Video (Television) GX 803 29s-turbotax-free-credits-

2086368.mp4 "Free! Free, free free." 790,578,683 5,132 

TY18 Video (Television) GX 807 30s-turbotax-free-spelling-bee-
2047136.mp4 "Free. Free free." 625,314,603 3,884 

TY18 Video (Television) GX 802 29s-turbotax-field-goal-2047340.mp4 “Free, free, free. Freefree.” 578,530,624 3,372 

TY18 Video (Television) GX 805 29s-turbotax-free-lawyer-
2048041.mp4 "Free free free free free" 418,228,918 2,341 

TY18 Video (Television) GX 806 30s-turbotax-free-edition-crossword-
2707516.mp4 "Free, free, free. Free!" 324,453,055 2,268 

TY18 Video (Television) GX 800 15s-turbotax-free-stenographer-
2047051.mp4 "Free free free free." 256,160,221 1,352 

TY18 Video (Television) GX 299 2019 “Credits” Advertisement (Video) 
(INTUIT-FFA-FTC-000169121) "Free! Free, free free." (not available) (not available) 

TY18 Video (Television) GX 326 
TY 2018 Crossword Kantar (Video) 
(20577093_TV_Everything is 
Free Legalese) 

"Free, free, free, free." (not available) (not available) 

TY18 Video (Television) GX 327 TY 2018 Big Kick Kantar (Video) 
(20480082 TV Time to Get Free) "Free, free, free. Freefree." (not available) (not available) 

TY18 Video (Television) GX 328 60-second “Lawyer” ad  [INTUIT-FFA-
FTC-000169120] 

"Free free free, free free free 
freefreefree." (not available) (not available) 

TY18 Video (Television) GX 329 30-second “Lawyer” ad  [INTUIT-FFA-
FTC-000528222] 

"Free free free, free free free 
freefreefree." (not available) (not available) 

TY18 Video (Television) GX 330 
30-second “Movie Credits” ad  
volume 2 [INTUIT-FFA-FTC-
000528226] 

"Free! Free, free free." (not available) (not available) 

TY18 Video (Television) GX 331 15-second “Movie Credits” ad 
[INTUIT-FFA-FTC-000528225 "Free! Free, free free." (not available) (not available) 

TY18 Video (Television) GX 332 TY 2018 Spelling Bee Kantar (Video) "Free. F-R-E-E. Free" (not available) (not available) 

TY18 Video (Television) GX 349 60-second "Big Kick" ad (INTUIT-FFA-
FTC-000169119) "Free, free, free, free." (not available) (not available) 

TY18 Video (Television) GX 669 

31 second Game Show ad 
(QTTX12353HFreeGameShow30sH 
D2019.mp4) (INTUIT-FFA-FTC-
000169118) 

“Free, free, free. Free.” (not available) (not available) 

TY18 (on 
information and 

belief) 
Video (Television) GX 670 

30 second Big Kick ad 
(QTTX12233H_Free_Big_Kick_HD_3 
0_1920x1080.mp4) (INTUIT-FFA-
FTC-000528218) 

“Free, free, free. Freefree.” (not available) (not available)

 FTC Docket No. 9408 20 



February 17, 2023 

 

  

  

Appendix B to the PUBLIC Filing of Complaint Counsel's Pretrial Brief
Compendium of TurboTax Free Ads FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 2/21/2023 | Document No. 606987 | PAGE Page 142 of 180 * PUBLIC *; 

In re: Intuit Inc., Docket No. 9408 

Year (in TY) Advertising 
Channel Exhibit Number Description of Advertising Express Claim Included in 

Advertising 
Estimated 

Impressions 

Number of 
Times Aired on 

Live TV 
TY18 (on 

information and 
belief) 

Video (Television) GX 671 

15 second Spelling Bee ad 
(QTTX12335H_Free_Spelling_Bee_ 
HD_15_1920x1080.mp4) (INTUIT-
FFA-FTC-000528220) 

“Free. F-R-E-E. Free” (not available) (not available) 

TY18 (on 
information and 

belief) 
Video (Television) GX 672 

15 second Crossword Ad 
(QTTX12455H_Free_Crossword_HD 
_15.mp4) (INTUIT-FFA-FTC-
000528224) 

“Free, free, free, free.” (not available) (not available) 

TY18 Video (Television) GX 716 Free Lawyer 30 Seconds 
QTTX12273H.mp4 (WK00000026) "Free free free free free" (not available) (not available) 

TY18 Video (Television) GX 717 Spelling Bee 30 Seconds 
QTTX12313H.mp4 (WK00000027) "Free. Free free." (not available) (not available) 

TY18 Video (Television) GX 718 Free Spelling Bee 15 Seconds 
QTTX12335H.mp4 (WK00000028) “Free. F-R-E-E. Free” (not available) (not available) 

TY18 Video (Television) GX 719 Free Game Show 30 Seconds 
QTTX12353H.mp4 (WK00000029) “Free, free, free. Free.” (not available) (not available) 

TY18 Video (Television) GX 720 Free Game Show 15 Seconds 
QTTX12375H.mp4 (WK00000030) "Freefree. Frrreee." (not available) (not available) 

TY18 Video (Television) GX 721 Free Credits 15 Seconds 
QTTX12435H.mp4 (WK00000031) "Free! Free, free free." (not available) (not available) 

TY18 Video (Television) RX 201 TY18 Lawyer (30 sec) "Free free free, free free free 
freefreefree." (not available) (not available) 

TY18 Email GX 378 TY 18 December Email Free 
Guaranteed (Schulte Deposition) 

"FREE, guaranteed $0 Fed. $0 State. 
$0 To File." (not available) (not available) 

TY18 Email GX 379 TY18 Jan Email Free Guaranteed 
(Schulte Deposition) 

"FREE guaranteed | $0 Fed $0 State 
$0 To File" (not available) (not available) 

TY18 Email GX 380 TY18 Feb Email Free Guarnateed 
(Schulte Deposition) 

"FREE guaranteed $0 Fed $0 State 
$0 To File" (not available) (not available) 

TY18 Email GX 381 TY18 Email Free Guaranteed 
(Schulte Deposition) 

"FREE guaranteed | $0 Fed $0 State 
$0 To File" (not available) (not available) 

TY18 Email GX 387 TY18 Email Free Guaranteed 
(Adamson Deposition) 

"YEP…WE'RE STILL FREE 
guaranteed $0 Fed. $0 State. $0 To 
File." 

(not available) (not available) 

TY18 Email RX 124 
TY18 April 11 Email "Completely 
Free, Guaranteed" (Phyfer 
Deposition) 

"We're Still Completely Free, 
Guaranteed" & "Yes, we're still totally 
FREE guaranteed $0 Fed. $0 State. 
$0 To File." 

(not available) (not available) 

TY18 Email RX 125 
TY18 April 11 Email "Completely 
Free, Guaranteed" (Phyfer 
Deposition) 

"We're Still Completely Free, 
Guaranteed" & "Yes, we're still totally 
FREE guaranteed $0 Fed. $0 State. 
$0 To File." 

(not available) (not available)
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Year (in TY) Advertising 
Channel Exhibit Number Description of Advertising Express Claim Included in 

Advertising 
Estimated 

Impressions 

Number of 
Times Aired on 

Live TV 

TY18 Email RX 126 
TY18 April 14 Email "Completely 
Free, Guaranteed" (Phyfer 
Deposition) 

"We're Still Completely Free, 
Guaranteed" & "Yes, we're still totally 
FREE guaranteed $0 Fed. $0 State. 
$0 To File." 

(not available) (not available) 

TY18 Email RX 127 TY18 April 15 Email "Tax Deadline is 
Here" (Phyfer Deposition) 

"Yes, we're still totally FREE 
guaranteed $0 Fed. $0 State. $0 To 
File." 

(not available) (not available) 

TY18 Email RX 128 
TY18 April 14 Email "Completely 
Free, Guaranteed" (Phyfer 
Deposition) 

"We're Still Completely Free, 
Guaranteed" & "Yes, we're still totally 
FREE guaranteed $0 Fed. $0 State. 
$0 To File." 

(not available) (not available) 

TY18 Email RX 129 TY18 April 15 Email "Tax Deadline is 
Here" (Phyfer Deposition) 

"Yes, we're still totally FREE 
guaranteed $0 Fed. $0 State. $0 To 
File." 

(not available) (not available) 

TY18 Website GX 163 & 164 Wayback Machine Screenshots of 
TY18 Homepage 

"Free, free free free. $0 Fed.$0 State. 
$0 To File." (not available) (not available) 

TY18 Website GX 165 
Wayback Machine Screenshots of 
TY18 Homepage - clicking on "See 
Why It's Free" 

"Is TurboTax Free Edition really free? 
Yes, we guarantee you'll pay nothing 
to file your simple federal and state 
taxes." 

(not available) (not available) 

TY18 Website RX 122 
TY18 Wayback Products & Pricing 
page (Depositions of Phyfer, Bodi, 
Adamson, Beck) 

"FREE guaranteed $0 Fed $0 State 
$0 To File" (not available) (not available) 

TY18 Website RX 133 "Free" Login page (Phyfer 
Deposition) 

"FREE Guaranteed $0 Fed. $0 State. 
$0 To File." (not available) (not available) 

TY18 Website RX 22 TY18 TurboTax Homepage "FREE Guaranteed. $0 Fed. $0 
State. $0 To File." (not available) (not available) 

TY17 Video (Television) GX 775 15s-turbotax-absolute-zero-guzman-
featuring-luis-guzmn-1689586.mp4 "At least my taxes are free." 842,168,939 4,198 

TY17 Video (Television) GX 777 29s-turbotax-cruise-1672400.mp4 "At least your taxes are free." 578,989,504 1,756 

TY17 Video (Television) GX 776 29s-turbotax-absolute-zero-fish-
1682138.mp4 "At least your taxes are free." 549,838,475 2,103 

TY17 Video (Television) GX 774 15s-turbotax-absolute-zero-baby-
1672974.mp4 "At least your taxes are free." 445,192,507 1,859 

TY17 Video (Television) GX 785 30s-turbotax-pez-espada-spanish-
1673035.mp4 

Spanish language ad: "Por lo menos 
tus taxes son gratis." Translation: "At 
least your taxes are free." 

111,352,640 477 

TY17 Video (Television) GX 786
 45s-turbotax-absolute-zero-hey-at-
least-your-taxes-are-free-
1671922.mp4 

"At least your taxes are free." 76,745,197 148 

TY17 Video (Television) GX 778 29s-turbotax-field-goal-2047340 "Free, free, free. Freefree." 3,270,607 1
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Year (in TY) Advertising 
Channel Exhibit Number Description of Advertising Express Claim Included in 

Advertising 
Estimated 

Impressions 

Number of 
Times Aired on 

Live TV 
TY17 Video (Television) GX 779 29s-turbotax-free-lawyer-

2048041.mp4 "Free free free free free." 2,109,314 1 

TY17 Video (Television) GX 324 30-second “Fish” [INTUIT-FFA-FTC-
000169116 "At least your taxes are free." (not available) (not available) 

TY17 Video (Television) GX 325 15-second “Fish” ad [INTUIT-FFA-
FTC-000528212] "At least your taxes are free." (not available) (not available) 

TY17 Video (Television) GX 344 15-second "Guzman" ad (INTUIT-
FFA-FTC-000528209) "At least my taxes are free." (not available) (not available) 

TY17 Video (Television) GX 345 30-second "Cruise" ad (INTUIT-FFA-
FTC-000169117) "At least your taxes are free." (not available) (not available) 

TY17 Video (Television) GX 346 15-second "Baby" ad (INTUIT-FFA-
FTC-000528210) "At least your taxes are free." (not available) (not available) 

TY17 Video (Television) GX 347 45-second "Anthem Launch" ad 
(INTUIT-FFA-FTC-000528211 

TY17 "File Your Taxes for $0" 
(Bansal Deposition) 

"At least your taxes are free." (not available) (not available) 

TY17 (on 
information and 

belief) 
Video (Television) GX 668 (not available) (not available) 

TY17 Email GX 371 "File your taxes for $0 with TurboTax 
Free Edition" (not available) (not available) 

TY17 Email GX 375 TY17 Email Absolute Zero (Schulte 
Deposition) 

"AbsoluteZero Guaranteed $0 Fed. 
$0 State. $0 To File." (not available) (not available) 

TY17 Email GX 376 TY17 Email File Free Today (Schulte 
Deposition) 

"AbsoluteZero Guaranteed $0 Fed $0 
State $0 To File" (not available) (not available) 

TY17 Email GX 377 TY17  Email Free Guaranteed 
(Schulte Deposition) 

"FREE guaranteed | $0 Fed $0 State 
$0 To File" (not available) (not available) 

TY17 Email RX 0003 TY17 Email Ad "File Your Taxes for 
Free) (Bansal Deposition) 

"File your taxes for $0 with TurboTax 
Free Edition" (not available) (not available) 

TY17 Radio GX 627 
QTTX1405 Free 2 Radio 30s 
2018_1.mp3 (INTUIT-FTC-PART3-
000000542) 

(not available) (not available) 

TY17 Radio GX 630 
QTTX1404 Free 1 Radio 30s 
2018_1.mp3 (INTUIT-FTC-PART3-
000000545) 

(not available) (not available) 

TY17 Website RX 23 TY17 TurboTax Homepage "AbsoluteZero GUARANTEED. $0 
Fed. $0 State. $0 To File." (not available) (not available) 

TY17 Website RX 25 

TY17 screenshot of the pop-up 
screen that 
appeared when users clicked the 
hyperlinked “see why it’s free” 

"AbsoluteZero GUARANTEED $0 
Fed $0 State $0 To File" (not available) (not available) 

TY16 Email GX 374 TY16 Email Absolute Zero (Schulte 
Deposition) 

"AbsoluteZero Guaranteed | $0 Fed 
$0 State $0 To File" (not available) (not available)
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Year (in TY) Advertising 
Channel Exhibit Number Description of Advertising Express Claim Included in 

Advertising 
Estimated 

Impressions 

Number of 
Times Aired on 

Live TV 
TY16 Email GX 389 TY16 Email Absolute Zero (Adamson 

Deposition) 
"AbsoluteZero $0 Fed $0 State $0 To 
File" (not available) (not available) 

TY16 Email GX 390 TY16 Email Refund in Pocket Free 
(Adamson Deposition) 

"Put your refund in your pocket for 
FREE" (not available) (not available) 

TY16 Website RX 24 TY16 TurboTax Homepage "AbsoluteZero $0 Fed. $0 State. $0 
To File." (not available) (not available) 

TY15 Video (Television) GX 323 
2016 Super Bowl ad "Never A 
Sellout” (adage.com) 30-second 
Video (Video) 

"TurboTax Absolute Zero let’s you file 
your taxes for free. . . It's free. 
There's nothing to sell." 

(not available) (not available) 

TY15 Email GX 388 TY15 Email Absolutely Free 
(Adamson Deposition) 

"AbsoluteZero $0 Fed $0 State $0 To 
File" (not available) (not available) 

TY14 Video (Television) GX 321 
2015 Super Bowl ad “Boston Tea 
Party” (adage.com) 60-second Video 
(Video) 

"You'd pay nothing. Not a thing. No 
thing" (not available) (not available) 

TY14 Video (Television) RX 200 TY14 Boston Tea Party (60 sec) "You'd pay nothing. Not a thing. No 
thing" (not available) (not available) 

Unknown Radio GX 617 
QTTX0178000 Free Radio 2 
REV2_30_DIGITAL_Full Mix.mp3 
(INTUIT-FTC-PART3-000000532) 

(not available) (not available) 

Unknown Radio GX 618 
QTTX0177000 Free Radio 1 
REV2_30_DIGITAL_Full Mix.mp3 
(INTUIT-FTC-PART3-000000533) 

(not available) (not available)
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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the matter of: 

Intuit Inc., 
a corporation, 

Respondent. 

Docket No. 9408 

[Proposed] INITIAL DECISION AND ORDER 

On March 28, 2022, the Federal Trade Commission issued a Complaint in the 

above-entitled proceeding, charging Respondent with violations of Section 5(a) of the 

Federal Trade Commission Act, 15 U.S.C. § 45(a). An Answer was filed by the 

Respondent on April 14, 2022. The administrative hearing (also referred to herein as the 

“trial” or “administrative trial”) in the instant case began on March 27, 2023 and 

concluded on April __, 2023.  By Order dated _________, 2023, the hearing record was 

closed. 

Having reviewed the hearing record, including live testimony, deposition and 

investigational hearing transcripts, declarations, and exhibits submitted by both parties, 

and the parties’ proposed findings of fact and conclusions of law, replies to proposed 

findings of fact and conclusions of law, post-trial briefs, and reply briefs, the Court 

makes the following Findings, and issues the following Order: 

Findings 

1. Respondent Intuit Inc. is a Delaware corporation with its principal office 

or place of business at 2700 Coast Ave., Mountain View, California 94043. 

2. The Commission has jurisdiction over the subject matter of this 

proceeding and over the Respondent, and the proceeding is in the public interest. 

3. Respondent has advertised, marketed, promoted, distributed, and sold 

online tax preparation products and services, including TurboTax. 
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4. The acts and practices of Respondent alleged in this complaint have been 

in or affecting commerce, as “commerce” is defined in Section 4 of the Federal Trade 

Commission Act. 

5. Respondent advertises, markets, promotes, distributes, and sells 

TurboTax, the most widely used tax preparation service in the country, that enables 

users to prepare and file their income tax returns online. 

6. Respondent makes express and implied claims that TurboTax is “free.” 

7. Much of Respondent’s advertising for TurboTax conveys the message that 

consumers can file their taxes for free using TurboTax, even going so far as to air 

commercials in which almost every word spoken is the word “free.” 

8. The price of a product or service, including whether a product or service is 

free, is a central characteristic of such a product or service, and is material to consumers. 

9. In truth, TurboTax is only free for some users, based on the complexity of 

their tax returns. Approximately two-thirds of American taxpayers are ineligible to file 

their taxes for free using TurboTax.  Those consumers will need to upgrade to a paid 

TurboTax service to complete and file their taxes using TurboTax. 

10. Therefore, because TurboTax is not free for many consumers, Intuit’s 

claims about a free offer are inconsistent with the meaning of “free.” 

11. Many of Respondent’s TurboTax ads contain a fine print disclaimer at the 

end of the commercial informing consumers that the offer is limited to consumers with 

“simple tax returns” or “simple U.S. returns only.” 

12. These disclaimers are inadequate to cure the misrepresentation that 

consumers can file their taxes for free using TurboTax, when in truth, in numerous 

instances Intuit does not permit consumers to file their taxes for free using TurboTax. 

13. Given this advertising, consumers acting reasonably are misled that the 

TurboTax products and services Respondent advertises as free are, in fact, free for 

them—that they can file their taxes for free using TurboTax. 
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14. [If it pleases the Court, insert additional facts developed during the trial 

and set forth in the Preliminary Pretrial Proposed Findings of Fact attached as 

Appendix A to Complaint Counsel’s Pretrial Brief] 

15. Thus, in numerous instances in connection with the advertising, 

marketing, promotion, offering for sale, or sale of online tax preparation products or 

services, Respondent represented, directly or indirectly, expressly or by implication, 

that consumers could file their taxes for free using TurboTax. 

16. In truth, in numerous instances Respondent does not permit consumers to 

file their taxes for free using TurboTax. 

17. Therefore, the making of the representations as set forth in the Complaint 

in the above-entitled proceeding, and more fully described in the hearing record, 

constitute unfair or deceptive acts or practices in or affecting commerce in violation of 

Section 5(a) of the Federal Trade Commission Act. 

Definitions 

For the purposes of this Order, the following definitions apply: 

A. “Clearly and Conspicuously” means that a required disclosure is difficult 

to miss (i.e., easily noticeable) and easily understandable by ordinary consumers, 

including in all of the following ways: 

1) In any communication that is solely visual or solely audible, the 

disclosure must be made through the same means through which 

the communication is presented. In any communication made 

through both visual and audible means, such as a television 

advertisement, the disclosure must be presented simultaneously in 

both the visual and audible portions of the communication even if 

the representation requiring the disclosure is made in only one 

means. 
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2) A visual disclosure, by its size, contrast, location, the length of time 

it appears, and other characteristics, must stand out from any 

accompanying text or other visual elements so that it is easily 

noticed, read, and understood. 

3) An audible disclosure, including by telephone or streaming video, 

must be delivered in a volume, speed, and cadence sufficient for 

ordinary consumers to easily hear and understand it. 

4) In any communication using an interactive electronic medium, 

such as the Internet or software, the disclosure must be 

unavoidable. 

5) On a product label, the disclosure must be presented on the 

principal display panel. 

6) The disclosure must use diction and syntax understandable to 

ordinary consumers and must appear in each language in which 

the representation that requires the disclosure appears. 

7) The disclosure must comply with these requirements in each 

medium through which it is received, including all electronic 

devices and face-to-face communications. 

8) The disclosure must not be contradicted or mitigated by, or 

inconsistent with, anything else in the communication. 

9) When the representation or sales practice targets a specific 

audience, such as older adults, “ordinary consumers” includes 

reasonable members of that group. 

B. “Free” means that the consumer pays nothing for a good or service. 
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Provisions 

I. 
Prohibition Concerning “Free” Offers 

It is ordered that Respondent, Respondent’s officers, agents, employees, and 

attorneys, and all other persons in active concert or participation with them, who 

receive actual notice of this Order by personal service or otherwise, whether acting 

directly or indirectly, in connection with the advertising, marketing, promoting, or 

offering for sale of any goods or services, must not represent that a good or service is 

“Free” unless:  

A. Respondent offers the good or service for Free to all consumers; or 

B. All the terms, conditions, and obligations upon which receipt and 

retention of the “Free” good or service are contingent are set forth Clearly and 

Conspicuously at the outset of the offer so as to leave no reasonable probability that the 

terms of the offer might be misunderstood. 

C. Further, if the goods or services are not Free for a majority of U.S. 

taxpayers, such a fact is disclosed Clearly and Conspicuously at the outset of any 

disclosures required by II.B. 

II. 
Prohibited Misrepresentations 

It is further ordered that Respondent, Respondent’s officers, agents, employees, 

and attorneys, and all other persons in active concert or participation with them, who 

receive actual notice of this Order by personal service or otherwise, whether acting 

directly or indirectly, in connection with the advertising, marketing, promoting, or 

offering for sale of any goods or services, must not misrepresent or assist others in 

misrepresenting, expressly or by implication, any material fact, including:  

A. The cost of any of Respondent’s goods or services, including any 

TurboTax product or service; 
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B. That consumers can only file their taxes online accurately if they use a 

paid TurboTax product or service; 

C. That consumers can only claim a tax credit or deduction if they use a paid 

TurboTax product or service; and 

D. Any other fact material to consumers concerning any good or service, 

such as: the total costs; any refund policy; any material restrictions, limitations, or 

conditions; or any material aspect of its performance, efficacy, nature, or central 

characteristics. 

III. 
Acknowledgments of the Order 

It is further ordered that Respondent obtain acknowledgments of receipt of this 

Order: 

A. Respondent, within 10 days after the effective date of this Order, must 

submit to the Commission an acknowledgment of receipt of this Order sworn under 

penalty of perjury. 

B. For 20 years after the issuance date of this Order, Respondent must deliver 

a copy of this Order to: (1) all principals, officers, directors, and LLC managers and 

members; (2) all employees having managerial responsibilities for conduct related to the 

subject matter of the Order and all agents and representatives who participate in 

conduct related to the subject matter of the Order; and (3) any business entity resulting 

from any change in structure as set forth in the Provision titled Compliance Report[s] 

and Notices. Delivery must occur within 10 days after the effective date of this Order 

for current personnel. For all others, delivery must occur before they assume their 

responsibilities. 

C. From each individual or entity to which a Respondent delivered a copy of 

this Order, that Respondent must obtain, within 30 days, a signed and dated 

acknowledgment of receipt of this Order. 
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IV. 
Compliance Reports and Notices 

It is further ordered that Respondent make timely submissions to the 

Commission: 

A. One year after the issuance date of this Order, Respondent must submit a 

compliance report, sworn under penalty of perjury, in which Respondent must: 

1) Identify the primary physical, postal, and email address and 

telephone number, as designated points of contact, which 

representatives of the Commission, may use to communicate with 

Respondent; 

2) Identify all of Respondent’s businesses by all of their names, 

telephone numbers, and physical, postal, email, and Internet 

addresses; 

3) Describe the activities of each business, including the goods and 

services offered, the means of advertising, marketing, and sales; 

4) Describe in detail whether and how that Respondent is in 

compliance with each Provision of this Order, including a 

discussion of all of the changes the Respondent made to comply 

with the Order; and 

5) Provide a copy of each Acknowledgment of the Order obtained 

pursuant to this Order, unless previously submitted to the 

Commission. 

B. After the effective date of this Order, Respondent must submit a 

compliance notice, sworn under penalty of perjury, within 14 days of any change in the 

following: 

1) Any designated point of contact; or 

2) The structure of Respondent or any entity that Respondent has any 

ownership interest in or controls directly or indirectly that may 
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affect compliance obligations arising under this Order, including: 

creation, merger, sale, or dissolution of the entity or any subsidiary, 

parent, or affiliate that engages in any acts or practices subject to 

this Order. 

C. After the effective date of this Order, Respondent must submit notice of 

the filing of any bankruptcy petition, insolvency proceeding, or similar proceeding by 

or against Respondent within 14 days of its filing. 

D. Any submission to the Commission required by this Order to be sworn 

under penalty of perjury must be true and accurate and comply with 28 U.S.C. § 1746, 

such as by concluding: “I declare under penalty of perjury under the laws of the United 

States of America that the foregoing is true and correct. Executed on: _____” and 

supplying the date, signatory’s full name, title (if applicable), and signature. 

E. Unless otherwise directed by a Commission representative in writing, all 

submissions to the Commission pursuant to this Order must be emailed to 

DEbrief@ftc.gov or sent by overnight courier (not the U.S. Postal Service) to: Associate 

Director for Enforcement, Bureau of Consumer Protection, Federal Trade Commission, 

600 Pennsylvania Avenue NW, Washington, DC 20580. The subject line must begin: In 

re Intuit Inc., Docket No. 9408. 

V. 
Recordkeeping 

It is further ordered that Respondent must create certain records for 20 years 

after issuance of the Order, and retain each such record for 5 years. Specifically, 

Respondent must create and retain the following records: 

A. Accounting records showing the revenues from all goods or services sold, 

the costs incurred in generating those revenues, and resulting net profit or loss; 

B. Personnel records showing, for each person providing services in relation 

to any aspect of the Order, whether as an employee or otherwise, that person’s: name; 
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addresses; telephone numbers; job title or position; dates of service; and (if applicable) 

the reason for termination; 

C. Copies or records of all consumer complaints and refund requests, 

whether received directly or indirectly, such as through a third party, and any response; 

D. All records necessary to demonstrate full compliance with each provision 

of this Order, including all submissions to the Commission; and 

E. A copy of each unique Advertisement or other marketing material relating 

to TurboTax products or services. 

VI. 
Compliance Monitoring 

It is further ordered that, for the purpose of monitoring Respondent’s 

compliance with this Order: 

A. After the effective date, within 10 days of receipt of a written request from 

a representative of the Commission, Respondent must: submit additional compliance 

reports or other requested information, which must be sworn under penalty of perjury, 

and produce records for inspection and copying. 

B. For matters concerning this Order, representatives of the Commission are 

authorized to communicate directly with Respondent. Respondent must permit 

representatives of the Commission to interview anyone affiliated with Respondent who 

has agreed to such an interview. The interviewee may have counsel present. 

C. The Commission may use all other lawful means, including posing 

through its representatives as consumers, suppliers, or other individuals or entities, to 

Respondent or any individual or entity affiliated with Respondent, without the 

necessity of identification or prior notice. Nothing in this Order limits the Commission’s 

lawful use of compulsory process, pursuant to Sections 9 and 20 of the FTC Act, 15 

U.S.C. §§ 49, 57b-1. 
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VII. 
Order Effective Date 

It is further ordered that the final and effective date of this Order is the 60th day 

after this Order is served. This Order will terminate 20 years from the date of its 

issuance (which date may be stated at the end of this Order, near the Commission’s 

seal), or 20 years from the most recent date that the United States or the Commission 

files a complaint (with or without an accompanying settlement) in federal court alleging 

any violation of this Order, whichever comes later; provided, however, that the filing of 

such a complaint will not affect the duration of: 

A. Any Provision in this Order that terminates in less than 20 years; 

B. This Order if such complaint is filed after the Order has terminated 

pursuant to this Provision. 

Provided, further, that if such complaint is dismissed or a federal court rules that 

Respondent did not violate any provision of the Order, and the dismissal or ruling is 

either not appealed or upheld on appeal, then the Order will terminate according to this 

Provision as though the complaint had never been filed, except that the Order will not 

terminate between the date such complaint is filed and the later of the deadline for 

appealing such dismissal or ruling and the date such dismissal or ruling is upheld on 

appeal. 

Dated: _____________ 
D. Michael Chappell

Chief Administrative Law Judge 
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	I. The Parties
	1. The Federal Trade Commission (“FTC”) is an independent agency of the United States Government created by the FTC Act, 15 U.S.C. §§ 41-58. The FTC enforces Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), which prohibits unfair or deceptive acts or p...
	2. Respondent Intuit Inc. is a Delaware corporation with its principal office or place of business at 2700 Coast Ave., Mountain View, California 94043. (Compl.  1; Answer  1.) It advertises, markets, promotes, distributes, and sells TurboTax, an onl...

	II. TurboTax Services
	3. TurboTax software services are part of Intuit’s “Consumer segment” and “are designed to enable customers to prepare and file their federal and state income tax returns.” (GX 288 at 8.)
	4. Since at least 2016, Intuit has engaged in what it calls a “freemium” business strategy that involves, in part, growing Intuit’s customer base by offering free services to consumers to whom Intuit sells separate add-on products and services. (Answe...
	5. The “freemium” strategy further involves “brand loyalty,” or retention of consumers who previously filed their taxes for free in a free version of TurboTax returning to TurboTax in subsequent years when they are no longer eligible for the free vers...
	6. Since TY 2017, Intuit has called the free version of TurboTax “TurboTax Free Edition.” (Answer  13.) In TY 2016, Intuit called the free version of TurboTax “TurboTax Federal Free Edition.” (Id.) Intuit has never offered a product called TurboTax F...
	7. TurboTax Free Edition is available only to consumers with “simple” tax returns, as defined by Intuit. (Answer  14–18.) Other consumers must upgrade to paid versions of TurboTax to file their taxes with TurboTax. (See, e.g., GX 261 (showing TY 202...
	8. Intuit’s definition of “simple tax return” has changed over time. (See Compl.  15–17; Answer  15–17; Shiller Dec.  127, 197.)
	9. In 2017 and 2018, when consumers filed their taxes for Tax Year (“TY”) 2016 and 2017 (i.e., taxes filed in 2017 for income earned in 2016, and taxes filed in 2018 for income earned in 2017), Intuit defined a “simple” tax return as a return that can...
	10. In 2019 and 2020, when consumers filed tax returns for TY 2018 and 2019, Intuit defined a “simple” tax return as a return that can be filed on a Form 1040, with no attached schedules. (Compl.  16; Answer  16.)
	11. In 2021, when consumers filed their taxes for TY 2020, Intuit defined a “simple” tax return as one that can be filed on a Form 1040, with no attached schedules, except to claim unemployment income. (Compl.  17; Answer  17.)
	12. In 2022, when consumers filed their taxes for TY 2021, Intuit defined a “simple” tax return as one that can be filed on a Form 1040, with certain attached schedules to cover distinct tax situations, including student loan interest. (See Answer  1...
	13. Consumers who receive income reported through certain types of IRS Form 1099, for example a 1099-MISC, including consumers who receive independent contractor or small business income are not eligible for TurboTax Free Edition. (See GX 221 (showing...
	14. From at least TY 2018 through TY 2020, consumers who claimed the student loan interest deduction were not eligible for TurboTax Free Edition, regardless of their income. (See GX 223 (showing student loan interest deduction hard stop in TY 2018), G...
	15. Most consumers cannot file for free with TurboTax. (See Shiller Dec.  215-17 (calculating based on IRS-reported data, that, in TY 2018, 69.54% of returns filed were not “Returns that filed Form 1040 with no Sched ules 1-6 or Schedule A attached”...

	III. Intuit’s Advertising Practices
	A. Overview
	16. Intuit’s tax preparation products and services, including TurboTax, “have a significant and distinct seasonal pattern as sales and revenue from [them] are typically concentrated in the period from November through April.” (GX 288 at 10.)
	17. Intuit has promoted TurboTax through long running, extensive and ongoing multichannel advertising and marketing communications campaigns that represent that consumers can file for free using TurboTax. (See Appendix B (Compendium of TurboTax Free A...
	18. Intuit uses different advertising channels to advertise TurboTax, including direct response, holistic search marketing, display/social/mobile marketing, and brand advertising. (GX 156 at 25:22-26:4 & 29:6-15; 39:9-13.)
	19. Intuit uses the brand advertising channel to promote TurboTax, for example through TV, radio, audio, and video ads, advertising in traditional broadcast and cable-type environments. (Id. at 41:16-42:2.)
	20. Display marketing includes traditional web media, mobile app advertising, video advertising (for example, on YouTube), and “over-the-top” video advertising, which is video advertising not delivered through traditional broadcast or cable. Over-the-...
	21. Intuit also advertises TurboTax on social media platforms like Facebook, Instagram, Twitter, SnapChat, and TikTok. (Id. at 28:21-29:2.)
	22. Intuit uses holistic search marketing to advertise TurboTax. Holistic search marketing refers to a combination of paid search advertising, also called pay-per-click or PPC advertising, and search engine optimization, also called SEO. (Id. at 30:22...
	23. Intuit uses pay-per-click advertising to promote TurboTax by placing advertising on search engine result pages for queries that customers use to find products. (Id. at 31:8-14.)
	24. Intuit uses direct response marketing to promote TurboTax through push notifications and emails. (Id. at 40:13-24.)

	B. Super Bowl Ads
	1. 2015 Super Bowl Ad
	25. A true and correct copy of the 2015 TurboTax Super Bowl ad, “Boston Tea Party,” is at GX 321. The following is a true and correct transcription of the words spoken in the ad (Shiller Dec.  24):
	26. A disclaimer shown at 0:56 in the ad reads, “TurboTax Federal Free Edition is for simple U.S. returns only. Offer may end without notice. See offer details at TurboTax.com. Screen image simulated.” (GX 321 at 0:56.)
	27. This ad aired during the 2015 Super Bowl game. (Shiller Dec.  21-22.)

	2. 2016 Super Bowl Ad
	28. A true and correct copy of the 2016 TurboTax Super Bowl ad, “Never a Sellout” is at GX 323. The following is a true and correct transcription of the words spoken in the ad (Shiller Dec.  28):
	29. The disclaimer shown at 0:18 in the ad says, “Screen simulated. TurboTax Federal Free Edition is for simple US returns only.  Offer may end without notice. See offer details at TurboTax.com.” (GX 323 at 0:18.)
	30. This ad aired during the 2016 Super Bowl game. (Shiller Dec.  25-26.)


	C. TurboTax Ads in TY 2017
	1. TurboTax Video Ads
	a. Fish
	31. A true and correct copy of the 15-second “Fish” ad is at GX 325. The following is a true and correct transcription of the words spoken in the ad (Shiller Dec.  32):
	32. A disclaimer shown at 0:03 in the ad reads, “Dramatization. AbsoluteZero product only. For simple U.S. returns. Offer may end without notice, customer must file taxes before offer ends to file for free. See offer details at TurboTax.com.” (GX 325 ...
	33. A true and correct copy of the 30-second “Fish” ad is at GX 324. The following is a true and correct transcription of the words spoken in the ad (Shiller Dec.  30):
	34. A disclaimer shown at 0:04 in the ad reads, “Dramatization. For simple U.S. returns. Offer may end without notice, customer must file taxes before offer ends to file for free. See offer details at TurboTax.com.” (GX 324 at 0:04.)
	35. The “Fish” ad aired between January 17, 2018, and February 5, 2018. (GX 60 at 7.)

	b. Guzman
	36. A true and correct copy of the 15-second “Guzman” ad is at GX 344.
	37. A disclaimer shown at 0:05 in the ad reads, “Screen simulated. AbsoluteZero product only. For simple U.S. returns. Offer may end without notice, customer must file taxes before offer ends to file for free. See offer details at TurboTax.com.” (GX 3...
	38. The “Guzman” ad aired between January 31, 2018, and February 20, 2018. (GX 60 at 7.)

	c. Cruise
	39. A true and correct copy of the 30-second “Cruise” ad is at GX 345.
	40. The “Cruise” ad aired between January 7, 2018, and January 26, 2018. (GX 60 at 7.)

	d. Baby
	41. A true and correct copy of the 15-second “Baby” ad is at GX 346.
	42. The “Baby” ad aired between January 7, 2018, and January 26, 2018. (GX 60 at 7.)

	e. Anthem Launch
	43. A true and correct copy of the 45-second “Anthem Launch” ad is at GX 347.
	44. The “Anthem Launch” ad aired in TY 2017. (GX 61 at 3.)



	D. TurboTax Ads in TY 2018
	1. TurboTax Website
	45. During TY 2018, the TurboTax home page included the following visual (Shiller Dec.  79):
	46. During TY 2018, the TurboTax home page included the following visual (Shiller Dec.  79):
	47. In TY 2018, clicking on the hyperlinked text “See why it’s free” in the images at paragraphs 45 and 46 above caused the following pop-up to appear (Shiller Dec.  80):

	2. Video Ads
	48. In TY 2018, Intuit spent approximately 30% of its TurboTax marketing budget on television advertisements. (Answer  22.)
	a. Lawyer
	49. A true and correct copy of the 60-second “Lawyer” ad is at GX 328. The following is a true and correct transcription of the words spoken in the ad (Shiller Dec.  56):
	50. The disclaimer shown at 0:57 in the ad says, “Free Edition product only. For simple U.S. returns. Offer subject to change. See details at turbotax.com.” (See GX 328 at 0:57.)
	51. A true and correct copy of the 30-second “Lawyer” ad is at GX 329. The following is a true and correct transcription of the words spoken in the ad (Shiller Dec.  59):
	VOICEOVER: That’s right. TurboTax Free is free. Free, free free free.
	52. The disclaimer shown at 0:26 in the ad says, “Free Edition product only. For simple U.S. returns. Offer subject to change. See details at turbotax.com.” (See GX 300 at 0:26.)
	53. The “Lawyer” ads appeared throughout the United States at least 2,115 times on at least 124 television networks between November 1, 2018, and April 18, 2019. (Shiller Dec.  60-61.)

	b. Movie Credits
	54. A true and correct copy of a 30-second “Movie Credits” (“Credits Commercial”) ad is at GX 299. The following is a true and correct transcription of the words spoken in the ad (Shiller Dec.  64):
	55. The disclaimer shown at 0:28 in the ad says, “Start now at turbotax.com[.] Free Edition product only. For simple U.S. returns. Offer subject to change. See details at turbotax.com.” (See GX 299 at 0:28.)
	56. A true and correct copy of a 30-second “Movie Credits” ad is at GX 330. The following is a true and correct transcription of the words spoken in the ad (Shiller Dec.  66):
	57. The disclaimer shown at 0:28 in the ad says, “Free Edition product only. For simple U.S. returns. Offer subject to change. See details at turbotax.com.” (See GX 330 at 0:28.)
	58. A true and correct copy of the 15-second “Movie Credits” ad is at GX 331. The following is a true and correct transcription of the words spoken in the ad (Shiller Dec.  68):
	59. The disclaimer shown at 0:12 in the ad says, “Free Edition product only. For simple U.S. returns. Offer subject to change. See details at turbotax.com.” (See GX 331 at 0:12.)
	60. The “Movie Credits” ads appeared throughout the United States at least 4,651 times on at least 195 television networks between November 1, 2018, and April 18, 2019. (Shiller Dec.  69-70.)

	c. Game Show
	61. A true and correct copy of the 30-second “Game Show” (“Investigational Hearing Video Exhibit”) ad is at GX 59. In this ad, the word “free” is repeated over 40 times.
	62. A true and correct copy of the 15-second “Game Show” ad is at GX 356.
	63. The “Game Show” ads appeared throughout the United States at least 5,858 times on at least 140 television networks between November 1, 2018, and April 18, 2019. (Shiller Dec.  54-55.)

	d. Court Reporter
	64. A true and correct copy of a 15-second “Court Reporter” ad is at GX 348.
	65. The “Court Reporter” ad appeared throughout the United States at least 1,358 times on at least 112 television networks between November 1, 2018, and April 18, 2019. (Shiller Dec.  40-41.)

	e. Crossword
	66. A true and correct copy of the 15-second “Crossword” ad is at GX 326.
	67. The “Crossword” ad appeared throughout the United States at least 1,187 times on at least 55 television networks between November 1, 2018, and April 18, 2019. (Shiller Dec.  45-46.)

	f. Football/”Big Kick”
	68. A true and correct copy of the 60-second “Big Kick” ad is at GX 349.
	69. A true and correct copy of the 30-second “Big Kick” ad is at GX 327.
	70. The Football/“Big Kick” ads appeared throughout the United States at least 2,811 times on at least 139 television networks between November 1, 2018, and April 18, 2019. (Shiller Dec.  49-50.)

	g. Spelling Bee
	71. True and correct copies of two 30-second “Spelling Bee” ads are at GX 350 and GX 351.
	72. A true and correct copy of the 15- second “Spelling Bee” ad is at GX 332.
	73. The “Spelling Bee” ads appeared throughout the United States at least 5,141 times on at least 313 television networks between November 1, 2018, and April 18, 2019. (Shiller Dec.  74-75.)
	74. Consumer ad testing presented to Intuit in December 2018 showed that 73% of 250 survey respondents took away from the “Spelling Bee” ad the message: “That i (sic) can file my taxes for free.” (GX 340 at INTUIT-FFA-FTC-000169660.) The same presenta...



	E. TurboTax Ads in TY 2019
	1. TurboTax Website
	75. During TY 2019, the TurboTax home page included the following visual (Shiller Dec.  95):
	76. Clicking on the orange “File for $0” brought consumers to a screen to create an account and linked the Terms and Privacy Policy. (Shiller Dec.  97.)

	2. Video Ads
	77. In TY 2019, Intuit spent approximately 30% of its TurboTax marketing budget on television advertisements. (Answer  22.)
	a. Court Reporter
	78. The “Court Reporter” ad appeared throughout the United States at least 1,502 times on at least 126 television networks between November 1, 2019, and July 15, 2020. (Shiller Dec.  84-85.)

	b. Crossword
	79. The “Crossword” ad appeared throughout the United States at least 3,195 times on at least 327 television networks between November 1, 2019, and July 15, 2020. (Shiller Dec.  86-87.)

	c. Game Show
	80. The “Game Show” ads appeared throughout the United States at least 4,656 times on at least 214 television networks between November 1, 2019, and July 15, 2020. (Shiller Dec.  88-89.)

	d. Movie Credits
	81. The “Movie Credits” ads appeared throughout the United States at least 6,216 times on 721 at least television networks between November 1, 2019, and July 15, 2020. (Shiller Dec.  90-91.)

	e. Spelling Bee
	82. The “Spelling Bee” ads appeared throughout the United States at least 2,618 times on at least 322 television networks between November 1, 2019, and July 15, 2020. (Shiller Dec.  92-93.)


	3. Paid Search
	83. In TY 2019, Intuit placed an ad on the Google results page for the search term “free file taxes ONLINE.” (Shiller Dec.  99.)
	84. In TY 2019, Intuit placed a TurboTax ad on the Google results page for the search term “free file.” (Shiller Dec.  101.)


	F. TurboTax Ads in TY 2020
	1. TurboTax Website
	85. During TY 2020, the TurboTax home page included the following advertisement (Shiller Dec.  125):
	86. In TY 2020, clicking on the hyperlinked text “simple tax returns” in the image at paragraph 85 above caused the following pop-up to appear (Shiller Dec.  127):

	2. Video Ads
	a. Auctioneer
	87. Intuit aired “Auctioneer” ads depicting a cattle auction throughout the United States at least 8,281 times on at least 670 television networks between November 1, 2020, and May 17, 2021. (Shiller Dec.  106-07.)

	b. Dance Workout
	88. Intuit aired “Dance Workout” ads depicting a group exercise class throughout the United States at least 9,909 times on 714 television networks between November 1, 2020, and May 17, 2021. (Shiller Dec.  109-10.)

	c. Dog Show
	89. Intuit aired “Dog Show” ads depicting a dog show throughout the United States at least 10,435 times on 685 television networks between November 1, 2020, and May 17, 2021. (Shiller Dec.  112-13.)


	3. Social Media Ads
	90. The following ad was active on Facebook on February 11, 2021 (Shiller Dec.  114):
	91. A version of the “Dance Workout” ad was also active on Facebook on February 11, 2021 (Shiller Dec.  116):
	92. A TurboTax ad was active on TikTok on January 11, 2021 (Shiller Dec.  117):

	4. Paid Search
	93. In TY 2020, Intuit placed a TurboTax ad on the Bing results page for the search term “Turbo tax free file program” (Shiller Dec.  118):
	94. In TY 2020, Intuit placed a TurboTax ad on the Google results page search term “filing taxes” (Shiller Dec.  119):
	95. In TY 2020, Intuit placed a TurboTax ad on the Google results page for the search term “IRS taxes for free” (Shiller Dec.  121):


	G. TurboTax Ads in TY 2021
	1. TurboTax Website
	96. During TY 2021, the TurboTax home page included the following visual (Shiller Dec.  187):
	97.  In TY 2021, clicking on the hyperlinked text “simple tax returns” in the image at paragraph 96 above caused the following pop-up to appear (Shiller Dec.  188):
	98. On April 18, 2022, the TurboTax home page displayed the following visual (Shiller Dec.  189):
	99. In TY 2021, the “Products & Pricing” screen appeared as follows (Shiller Dec.  181):

	2. Video Ads
	a. Auctioneer
	100. A true and correct copy of the 30-second “Auctioneer” ad that aired in 2021 is at GX 200. The following is a true and correct transcription of the words spoken in the “Auctioneer” ad (Shiller Dec.  132):
	101. A true and correct copy of the 15-second “Auctioneer” ad that aired in TY 2021 is at GX 202. A true and correct copy of screenshots of GX 202 taken at three-minute intervals is at GX 203. The following is a true and correct transcription of the w...
	VOICEOVER: That’s right. TurboTax Free Edition is Free. See details at TurboTax.com.
	102. The disclaimer shown at the end of the ad reads, “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at turbotax.com. Offer subject to change.” (GX 203.)
	103. The “Auctioneer” ads appeared throughout the United States at least 1,876 times on at least 86 television networks between November 1, 2021, and April 18, 2022. (Shiller Dec.  133-34.)
	104. As of March 28, 2022, the 30-second version of the “Auctioneer” ad (GX 200) had more than 5.6 million views on YouTube. (Shiller Dec.  129.)

	b. Dance Workout
	105. A true and correct copy of the 30-second “Dance Workout” ad is at GX 206. The following is a true and correct transcription of the words spoken in GX 206 (Shiller Dec.  138):
	VOICEOVER: That’s right, TurboTax Free Edition is free. See details at TurboTax.com.
	106. The disclaimer shown at the end of the ad reads, “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at turbotax.com. Offer subject to change.” (GX 206 at 0:34.)
	107. A true and correct copy of the 15-second “Dance Workout” ad is at GX 208. The following is a true and correct transcription of the words spoken in GX 208 (Shiller Dec.  136):
	DANCE WORKOUT INSTRUCTOR: Free! And free! And free! And free! Free. And free, and free. Free free. And free, and free, and free, and free, and free.
	108. The disclaimer shown at the end of the ad reads, “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at turbotax.com. Offer subject to change.” (GX 209.)
	109. The “Dance Workout” ads appeared throughout the United States at least 7,988 times on at least 623 television networks between November 1, 2021, and April 18, 2022. (Shiller Dec.  139-40.)
	110. As of March 28, 2022, the 30-second version of the “Dance Workout” ad (GX 206)) had been viewed more than 11.3 million times on YouTube. (Shiller Dec.  135.)

	c. Dog Show
	111. A true and correct copy of the 15-second “Dog Show” ad is at GX 204. The following is a true and correct transcription of the words spoken in the “Dog Show” ad (Shiller Dec.  143.):
	112. The disclaimer shown at the end of the ad reads, “TurboTax Free Edition is for simple U.S. returns only. See if you qualify at turbotax.com. Offer subject to change.” (GX 205.)
	113. The “Dog Show” ads appeared throughout the United States at least 4,559 times on at least 499 television networks between November 1, 2021, and April 18, 2022. (Shiller Dec.  144-45.)

	d. Steven/Spit Take
	114. A true and correct copy of the 14-second “Steven/Spit Take” ad is at GX 307. The following is a true and correct transcription of the words spoken in the 14-second “Steven/Spit Take” ad (Shiller Dec.  149):
	VOICEOVER: “For free. It is true. For limited time TurboTax is free for simple returns even when an expert files for you.”
	115. Wording in the middle of screen shown at the end of the ad reads, “Intuit TurboTax Live. File FREE, even when an expert files for you.” The disclaimer at the bottom of the screen reads, “For simple tax returns only. See if you qualify at turbotax...
	116. A true and correct copy of the 28-second “Steven/Spit Take” ad is at GX 309. The following is a true and correct transcription of the words spoken in the 28-second “Steven/Spit Take” ad (Shiller Dec.  153):
	117. Wording in the middle of screen shown at the end of the ad reads, “Intuit TurboTax Live.” The disclaimer at the bottom of the screen reads, “For simple tax returns only. See if you qualify at turbotax.com. Must file by 2/15 for free offer. Offer ...
	118. The “Steven/Spit Take” ads appeared throughout the United States at least 13,341 times on at least 637 television networks between November 1, 2021, and April 18, 2022.  (Shiller Dec.  154-55.) In addition, the ad ran during the live broadcast ...


	3. Social Media and Online Ads
	119. On March 27, 2022, Intuit displayed a TurboTax ad on Facebook that said, “America’s #1 Free Tax Prep Provider,” with a 10-second video and a screen stating, “FREE $0 $0 $0.” (Shiller Dec.  159):
	120. The ad referenced in paragraph 119 above was still displayed on Facebook on April 18, 2022. (Shiller Dec.  160).
	121. On March 30, 2022, the following two ads were displayed on the Apple News application (Shiller Dec.  161):
	122. The ads referenced in paragraph 121 above appeared repeatedly on the Apple News application between March 20 and April 18, 2022. (Shiller Dec.  162.)
	123. On April 7, 2022, Intuit displayed the following TurboTax ads on Reddit (Shiller Dec.   169):
	124. On April 8, 2022, Intuit displayed the following TurboTax ads on Reddit (Shiller Dec.   170):
	125. On April 14, 2022, the following TurboTax ad appeared on the webpage of the Milwaukee Journal Sentinel, jsonline.com/travel/ (Shiller Dec.  171):

	4. Paid Search
	126. In TY 2021, Intuit placed TurboTax ads on the Bing results page for the search term “file my taxes for free” (Shiller Dec.  163-65):
	127. In TY 2021, Intuit placed TurboTax ads on the Google results page for the search term “file my taxes for free” (Shiller Dec.  166, 168):
	128. In TY 2021, Intuit placed TurboTax ads on the Google results page for the search term “free tax filing” (Shiller Dec.  167):
	129. After April 18, 2022 (Tax Day), Intuit continued placing TurboTax paid search ads on search result pages for the search term “file tax extension” (Shiller Dec.  204):
	130. After April 18, 2022 (Tax Day), Intuit continued placing TurboTax paid search ads on the Google search results page for the search term “File a Tax Extension For Free” (Shiller Dec.  205):

	5. Email Marketing
	131. On April 18, 2022, Intuit distributed the following email (Shiller Dec.  172):



	IV. Effects of TurboTax’s Marketing Communications on Consumers
	A. Consumer Sentinel Network Complaints
	132. Consumer Sentinel Network (“Sentinel”), the FTC’s consumer complaint database, had received no fewer than 228 complaints between January 1, 2016 and March 28, 2022 that pertain to Count One of the Complaint. See Complaint Counsel’s Reply to Respo...

	B. Consumer Depositions
	133. Counsel for Intuit deposed 16 consumers that complained about TurboTax.2F
	134. Of those deposed, 11 consumers began using TurboTax because they thought or hoped that they could use it for free. (GX 138 (Adamson Dep.) at 42: 7-16, 56:11-15 & 57:14-17; GX 125 (Beck Dep.) at 55:8-14; GX 128 (Benbrook Dep.) at 55:11-20; GX 124 ...
	135. Ten consumers testified that the cost of the tax filing services was important to them. (GX 138 (Adamson Dep.) at 56:16-19; GX 125 (Deposition Transcript Beck) at 15:3-16, 27:16-19 & 30:8-14; GX 128 (Benbrook Dep.) at 22:9-12; GX 139 (Derscha Dep...
	136. Nine consumers remembered Intuit’s free advertising, (GX 125 (Beck Dep.) at 22:3-23:10, 30:8-14 & 55:8-24; GX 128 (Benbrook Dep.) at 53:3-55:7; GX 139 (Derscha Dep.) at 58:15-59:19; 88:8-19; GX 137 (DuKatz Dep.) at 29:8-31:8 & 93:13-94:6; GX 142 ...
	137. At least ten consumer deponents did not understand Intuit’s eligibility criteria for Free Edition. (GX 138 (Adamson Dep.) at 44:4-12 & 58:19-59:7; GX 131 (Bansal Dep.) at 15:15-21; GX 128 (Benbrook Dep.) at 27:22-28:3 & 31:1-15; GX 139 (Derscha D...
	138. For example, when asked about who was eligible for TurboTax’s free product, one consumer testified that they “ha[d] no idea unless it told me — Unless TurboTax explicitly told me ‘You qualify for free,’ I would have no idea … So I am putting my t...
	139. One consumer testified that they spent between 30 and 45 minutes entering their tax information on TurboTax before learning they could not file for free, (GX 138 (Adamson Dep.) at 58:13-18), while others testified that by the time they realized t...
	140. One consumer described it the following ways:
	141. Some consumers also testified that disclaimers on the TurboTax website were not “obvious,” (GX 125 (Beck Dep.) at 35:25-36:15), and, in discussing Intuit’s disclosures that were behind a hyperlink, that “it is highly unlikely that people will cli...

	C. Novemsky Survey and Expert Opinions
	142. Complaint Counsel engaged Professor Nathan Novemsky, Ph.D., a professor of consumer psychology and marketing at Yale University (GX 304), to evaluate the effects of Intuit’s “free” TurboTax claims on consumers. GX 303 (Novemsky Report).
	143. In connection with this engagement, Professor Novemsky designed and supervised an online consumer perception survey. Professor Novemsky, who has conducted, supervised, or evaluated hundreds of surveys, including many related to consumer behavior ...
	144. In designing the survey, Professor Novemsky determined that a perception survey, rather than a copy test, was the appropriate design to examine Intuit’s extensive advertising campaign. Id. at  30. He concluded that a test/control design would no...
	145. Based on his consumer perception survey and his expertise as a cognitive psychologist, Professor Novemsky opined that consumers not eligible for the Free Edition have the misimpression that they can file their taxes for free with TurboTax. GX 303...
	146. According to Professor Novemsky’s consumer perception survey, ineligible consumers who had not used TurboTax in the previous three years believed, at a rate of 52.7%, that they could use TurboTax for free. Id. 72.3% of these taxpayers identify In...
	147. Professor Novemsky also opined that a substantial portion of the respondents have the misimpression that their returns meet TurboTax’s definition of a “simple U.S. return.” Id.  10 & 83.  This opinion was based, in part, on Professor Novemsky’s...
	148. Professor Novemsky further opined that Intuit’s placement of a fuller disclaimer behind a “simple returns” hyperlink made it unlikely that consumers would reach the disclaimer. GX 749 (Novemsky Rebuttal Report) at 227 According to Professor Nove...
	149. Intuit engaged four experts in an attempt to attack Professor Novemsky’s survey and to marshal evidence in support of its defense.3F  However, Intuit’s criticisms of Professor Novemsky’s survey are incorrect and baseless. (GX 749 (Novemsky Rebutt...

	D. Intuit’s Marketing Research
	150. Intuit’s own marketing research is consistent with and corroborates the results of Professor Novemsky’s consumer perception survey. GX 303 (Novemsky Expert Report)  97-98; GX 749 (Novemsky Rebuttal Report) at p. 16 (citing GX 460 (“TY20 Campaig...
	151. Additionally, Intuit’s copy testing shows that “[t]he promise of a free offer was enticing for many viewers – and differentiated from other brands within the category – which likely contributed to the intrigue to want to trial.” see GX 460, p. 8....

	E. Intuit’s Marketing Strategy Admits the Effect of its TurboTax Free Campaign on Consumers
	152. Intuit’s internal marketing strategy documents reflect a recognition of the impression its “free” TurboTax ads leave with consumers.  Intuit’s FY’19 GTM (“Go-To-Market”) White Paper (GX 428) is a good example of this. As Intuit Director of Market...
	153. The FY’19 GTM White Paper admits that: “In every case, the viewer cannot miss the message, that filing your taxes with TurboTax Free is “Free. Free free free, free.” GX 428 at CC-00007711.
	154. The FY’19 GTM White Paper admits the message communicated by Intuit to consumers, including Latinos, is “you can file for free” with TurboTax. GX 428 at CC-00007740 (emphasis in the original).
	155. The FY’19 GTM White Paper admits the TurboTax “FREE offering and messaging” is “clear and compelling” and designed to “raise heads and drive traffic and acquisition” across multiple media channels including “digital, mobile, social.” GX 428 at CC...
	156. Intuit’s realization of the fact that “free” is compelling and attracts customers is not new. See, e.g., GX 57 at CC- 00000646 (2014 marketing strategy document finding that “Free/Free offer is compelling enough to drive considerable (1.2M) incre...
	157. Similarly, creative briefs, presentations and other advertising strategy documents prepared for Intuit by advertising agency Wieden+Kennedy, GX 869 (Wieden+Kennedy Certification of Records of Regularly Conducted Activity), at  7, also show the i...
	 “Free is very compelling. It gets people’s attention. It’s a word that works very well for us. Let’s remind people how compelling that simple word can be.” GX 688 at CC-00014872.
	 “We want to strongly connect two words in the audience’s mind.  FREE TurboTax” GX 688 at CC-00000284-85 (see below for image of presentation slide found at CC-00000285).
	 “What if we did a ‘find and replace’ across the whole world, using the word “TurboTax” wherever we normally use the word “free.”  GX 688 at CC-00000287
	 “To make ‘TurboTax = free’ we’ll make TurboTax mean free when you use TurboTax Free Edition.” GX 688 at CC-00000288
	 “TurboTax means Free When you use TurboTax Free Edition” GX 688 at CC-00000289
	158. While Intuit and several of its executives, including Cathleen Ryan, Senior Vice President Marketing, claim that they only intended to target simple filers, see e.g., GX 428 at CC-00007710 (“Our core target is ‘Millennial simple filers’ who want ...
	159. Mary Ann Somers, then the SVP and Chief Growth Officer of Intuit’s consumer group, was interviewed on the September 20, 2019 episode of the podcast “Renegade Thinkers Unite.” (GX 148 (Sommers Dep.) at 46:8-48:1; GX 357 (Transcript of Podcast feat...
	a) “Here [at Intuit] we had an incredible marketing department and it’s a world-class marketing department. It’s a group that doesn’t toot their own horn so I’m going to toot it for them. Just an incredible group of people. We spend hundreds of millio...
	b) Regarding the TurboTax “free free free” campaign: “I’ll start with the part that really was the aha moment, and that was the insight. We know a lot about our free customer. We know what their journey is, a lot of things. But the key insight for us ...
	It was the idea that it’s multiple different situations and you don’t know as you first start to see the execution, what’s going on. We have one that’s a lawyer. That’s a very dramatic environment. We have one that’s a game show that’s kind of fun. We...
	What we did is, first there was tax reform, so we defined our free product based on the 1040 tax reform as the government had defined it. And then what we did is, we decided this year that we were going to provide what’s called year on year transfer f...
	We wanted to really let people know this was free, really free, free, free. That was a reflection of the innovation and the decision that we made on the product. We wanted that to show up in the campaign in a playful way, simple-minded, engaging. We m...
	c) “We have a history of being very effective with our ROI and really spending money smartly. Again, looking at the funnel altogether. Every different thing that we do from a TV ad to spending a lot on digital marketing and our performance media to ge...


	F. Intuit’s Internal Complaint Tracking
	160.  Intuit’s internal complaint tracking identified price and price transparency as a trend in consumer complaints. For example, at certain points during the tax filing season in 2016, consumers on social media “were still concerned with price trans...
	Id. at CC-00007563.
	161. In 2019, when TurboTax changed its Free Edition eligibility criteria, many consumers complained about being required to upgrade to a paid product when they were previously eligible to file for free. See GX 415 at CC-00007582-83 (showing that by J...
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	[Proposed] INITIAL DECISION AND Order
	Findings
	1. Respondent Intuit Inc. is a Delaware corporation with its principal office or place of business at 2700 Coast Ave., Mountain View, California 94043.
	2. The Commission has jurisdiction over the subject matter of this proceeding and over the Respondent, and the proceeding is in the public interest.
	3. Respondent has advertised, marketed, promoted, distributed, and sold online tax preparation products and services, including TurboTax.
	4. The acts and practices of Respondent alleged in this complaint have been in or affecting commerce, as “commerce” is defined in Section 4 of the Federal Trade Commission Act.
	5. Respondent advertises, markets, promotes, distributes, and sells TurboTax, the most widely used tax preparation service in the country, that enables users to prepare and file their income tax returns online.
	6. Respondent makes express and implied claims that TurboTax is “free.”
	7. Much of Respondent’s advertising for TurboTax conveys the message that consumers can file their taxes for free using TurboTax, even going so far as to air commercials in which almost every word spoken is the word “free.”
	8. The price of a product or service, including whether a product or service is free, is a central characteristic of such a product or service, and is material to consumers.
	9. In truth, TurboTax is only free for some users, based on the complexity of their tax returns. Approximately two-thirds of American taxpayers are ineligible to file their taxes for free using TurboTax.  Those consumers will need to upgrade to a paid...
	10. Therefore, because TurboTax is not free for many consumers, Intuit’s claims about a free offer are inconsistent with the meaning of “free.”
	11. Many of Respondent’s TurboTax ads contain a fine print disclaimer at the end of the commercial informing consumers that the offer is limited to consumers with “simple tax returns” or “simple U.S. returns only.”
	12. These disclaimers are inadequate to cure the misrepresentation that consumers can file their taxes for free using TurboTax, when in truth, in numerous instances Intuit does not permit consumers to file their taxes for free using TurboTax.
	13. Given this advertising, consumers acting reasonably are misled that the TurboTax products and services Respondent advertises as free are, in fact, free for them—that they can file their taxes for free using TurboTax.
	14. [If it pleases the Court, insert additional facts developed during the trial and set forth in the Preliminary Pretrial Proposed Findings of Fact attached as Appendix A to Complaint Counsel’s Pretrial Brief]
	15. Thus, in numerous instances in connection with the advertising, marketing, promotion, offering for sale, or sale of online tax preparation products or services, Respondent represented, directly or indirectly, expressly or by implication, that cons...
	16. In truth, in numerous instances Respondent does not permit consumers to file their taxes for free using TurboTax.
	17. Therefore, the making of the representations as set forth in the Complaint in the above-entitled proceeding, and more fully described in the hearing record, constitute unfair or deceptive acts or practices in or affecting commerce in violation of ...

	Definitions
	A. “Clearly and Conspicuously” means that a required disclosure is difficult to miss (i.e., easily noticeable) and easily understandable by ordinary consumers, including in all of the following ways:
	1) In any communication that is solely visual or solely audible, the disclosure must be made through the same means through which the communication is presented. In any communication made through both visual and audible means, such as a television adv...
	2) A visual disclosure, by its size, contrast, location, the length of time it appears, and other characteristics, must stand out from any accompanying text or other visual elements so that it is easily noticed, read, and understood.
	3) An audible disclosure, including by telephone or streaming video, must be delivered in a volume, speed, and cadence sufficient for ordinary consumers to easily hear and understand it.
	4) In any communication using an interactive electronic medium, such as the Internet or software, the disclosure must be unavoidable.
	5) On a product label, the disclosure must be presented on the principal display panel.
	6) The disclosure must use diction and syntax understandable to ordinary consumers and must appear in each language in which the representation that requires the disclosure appears.
	7) The disclosure must comply with these requirements in each medium through which it is received, including all electronic devices and face-to-face communications.
	8) The disclosure must not be contradicted or mitigated by, or inconsistent with, anything else in the communication.
	9) When the representation or sales practice targets a specific audience, such as older adults, “ordinary consumers” includes reasonable members of that group.

	B. “Free” means that the consumer pays nothing for a good or service.

	Provisions
	I.  Prohibition Concerning “Free” Offers
	A. Respondent offers the good or service for Free to all consumers; or
	B. All the terms, conditions, and obligations upon which receipt and retention of the “Free” good or service are contingent are set forth Clearly and Conspicuously at the outset of the offer so as to leave no reasonable probability that the terms of t...
	C. Further, if the goods or services are not Free for a majority of U.S. taxpayers, such a fact is disclosed Clearly and Conspicuously at the outset of any disclosures required by II.B.

	II.  Prohibited Misrepresentations
	A. The cost of any of Respondent’s goods or services, including any TurboTax product or service;
	B. That consumers can only file their taxes online accurately if they use a paid TurboTax product or service;
	C. That consumers can only claim a tax credit or deduction if they use a paid TurboTax product or service; and
	D. Any other fact material to consumers concerning any good or service, such as: the total costs; any refund policy; any material restrictions, limitations, or conditions; or any material aspect of its performance, efficacy, nature, or central charact...

	III.  Acknowledgments of the Order
	A. Respondent, within 10 days after the effective date of this Order, must submit to the Commission an acknowledgment of receipt of this Order sworn under penalty of perjury.
	B. For 20 years after the issuance date of this Order, Respondent must deliver a copy of this Order to: (1) all principals, officers, directors, and LLC managers and members; (2) all employees having managerial responsibilities for conduct related to ...
	C. From each individual or entity to which a Respondent delivered a copy of this Order, that Respondent must obtain, within 30 days, a signed and dated acknowledgment of receipt of this Order.

	IV.  Compliance Reports and Notices
	A. One year after the issuance date of this Order, Respondent must submit a compliance report, sworn under penalty of perjury, in which Respondent must:
	1) Identify the primary physical, postal, and email address and telephone number, as designated points of contact, which representatives of the Commission, may use to communicate with Respondent;
	2) Identify all of Respondent’s businesses by all of their names, telephone numbers, and physical, postal, email, and Internet addresses;
	3) Describe the activities of each business, including the goods and services offered, the means of advertising, marketing, and sales;
	4) Describe in detail whether and how that Respondent is in compliance with each Provision of this Order, including a discussion of all of the changes the Respondent made to comply with the Order; and
	5) Provide a copy of each Acknowledgment of the Order obtained pursuant to this Order, unless previously submitted to the Commission.

	B. After the effective date of this Order, Respondent must submit a compliance notice, sworn under penalty of perjury, within 14 days of any change in the following:
	1) Any designated point of contact; or
	2) The structure of Respondent or any entity that Respondent has any ownership interest in or controls directly or indirectly that may affect compliance obligations arising under this Order, including: creation, merger, sale, or dissolution of the ent...

	C. After the effective date of this Order, Respondent must submit notice of the filing of any bankruptcy petition, insolvency proceeding, or similar proceeding by or against Respondent within 14 days of its filing.
	D. Any submission to the Commission required by this Order to be sworn under penalty of perjury must be true and accurate and comply with 28 U.S.C. § 1746, such as by concluding: “I declare under penalty of perjury under the laws of the United States ...
	E. Unless otherwise directed by a Commission representative in writing, all submissions to the Commission pursuant to this Order must be emailed to DEbrief@ftc.gov or sent by overnight courier (not the U.S. Postal Service) to: Associate Director for E...

	V.  Recordkeeping
	A. Accounting records showing the revenues from all goods or services sold, the costs incurred in generating those revenues, and resulting net profit or loss;
	B. Personnel records showing, for each person providing services in relation to any aspect of the Order, whether as an employee or otherwise, that person’s: name; addresses; telephone numbers; job title or position; dates of service; and (if applicabl...
	C. Copies or records of all consumer complaints and refund requests, whether received directly or indirectly, such as through a third party, and any response;
	D. All records necessary to demonstrate full compliance with each provision of this Order, including all submissions to the Commission; and
	E. A copy of each unique Advertisement or other marketing material relating to TurboTax products or services.

	VI.  Compliance Monitoring
	A. After the effective date, within 10 days of receipt of a written request from a representative of the Commission, Respondent must: submit additional compliance reports or other requested information, which must be sworn under penalty of perjury, an...
	B. For matters concerning this Order, representatives of the Commission are authorized to communicate directly with Respondent. Respondent must permit representatives of the Commission to interview anyone affiliated with Respondent who has agreed to s...
	C. The Commission may use all other lawful means, including posing through its representatives as consumers, suppliers, or other individuals or entities, to Respondent or any individual or entity affiliated with Respondent, without the necessity of id...

	VII.  Order Effective Date
	A. Any Provision in this Order that terminates in less than 20 years;
	B. This Order if such complaint is filed after the Order has terminated pursuant to this Provision.
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