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The Sperry & Hutchinson Trading Stamp Company (S&H) 1ssued and redeemed trading
stamps—these were a form of scrip handed out with purchases from cooperating merchants (S&H
sold the stamps to the merchants, who gave them to customers typically at the rate of one stamp
for every 10 cents in purchases). Customers pasted the stamps into booklets, and could redeem the
booklets for merchandise at designated S&H redemption centers. S&H put restrictive notices in
booklets, stating that the customers did not own the stamps. Other stamp companies did the same
thing. S&H sued merchants who accepted booklets in partial payment for goods (outside of the
redemption center context), and sued trading stamp exchanges that sprang up to make the
booklets more liquid.

The FT'C sued, alleging that these acts were unfair and oppressive. The Fifth Circuit held
that the FTC could only move against conduct that was an antitrust violation, a violation of the
spirit of the antitrust laws, or repugnant to public morals. The Circuit Court held that the conduct
at issue violated neither the letter nor the spirit of the antitrust laws, a finding that was not
challenged at the Supreme Court. The Supreme Court ordered the case sent back to the FT'C, but
it held that the FT'C could move against practices that were unfair or deceptive regardless of the
impact of those practices upon competition.”

C. What Does This Mean For Intel?

So, if the question 1s whether the FT'C can act on conduct that is unfair in ways that do not
violate the antitrust laws, the answer clearly is “yes it can.” But the more interesting question is
whether Section 5 can be used to attack conduct if that identical conduct i1s permitted under the
antitrust laws because courts have effectively found that the pro-competitive aspects outweigh the
anticompetitive ones. Commuissioners Letbowitz and Rosch assert the Commission will Limit itself
to only acting “responsibly,” which is welcome but which also bypasses a key issue.

Wil Intel be able to argue, for example, that its bundles did not result in any sales below
cost (even if “cost” 1s defined as in the allocated model used in PeaceHealth or as adopted by the
EC i its decision)? If not, you can have conduct that is expressly allowed as pro-competitive under
one statute being condemned as anti-competitive under another statute by an Agency that purports
to enforce both. That will never do. Sections of the FI'C Complaint suggest that Intel might have
some “traditional” defenses, but with higher burdens. For example, Intel might defend by showing
the classic rule of reason defense that the pro-competitive consequences outweigh the
anticompetitive ones, but it must also show that that its conduct was reasonably necessary to reach
the pro-competitive result.” None of that speaks to the rules for predatory pricing cases, however.

If pushed, the Commission might well rely on the argument that any judgment under
Section 5 cannot be used as the basis for a private action in Federal Court, which is correct but
may not tell the whole story. Many states have “Little FT'C” acts that track the broad language of
Section 5 but allow for private suits and, in many cases, attorneys fees.” While these have not been

405 U.S. 233 (1972). The FTC had held that the acts did violate antitrust standards, the Circuit Court reversed
on that point but also limited the scope of the FT'C Act. It was to eliminate that cramped construction that the
Supreme Court sent the case back with instructions to send it back to the FTC.

* Statement of Chairman Leibowitz and Commissioner Rosch, supra note 3, at page 2.

* Intel Complaint, supranote 2, at { 1.

* See the chart at the end of the material submitted by Justin Hakala to the FTC record in the Section 5
Workshop in 2008, reprinted at http://www.ftc.gov/os/comments/sectiondworkshop/537033-00002.pdf.
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a prolific source of follow-on litigation, it also is true that the FT'C hasn’t taken the broad and
expansionist view of Section 5 that it is proposing here.

IV. CONVERGENCE OR BLIND LEAP?

From a comparative law standpoint, it 1s fascinating to see how the two legal systems are
rushing towards each other 1n some respects, while selectively ignoring key facts. It is very rare to
see this happen mn a case mvolving essentially the same conduct by the same party in both
Jurnisdictions.

In the EC, we have a system in which many of the defenses and justifications that apply in
the United States (such as the need for the plantff to show that any predatory losses were
reasonably probable to be recouped later) do not exist. And the Commuission has a body of court
decisions that would allow it to bring cases almost without regard to their actual economic impact.
To its credit, the Commission seems to be trying to get case law that is based more firmly on real
effects rather than pure structure.

In the United States, we have the full panoply of defenses to an antitrust charge, so the
FTC is trying to use Section 5 of the FI'C Act to almost mirror what the Commission can achieve
under Article 102, including cutting off the defenses that would be available here if the actions
were brought under the Sherman Act.

But when we look at the rationale for what the FT'C 1s doing, it is that there is no private
right to sue under the FT'C Act, so a broader base for legal hability is acceptable. What the FT'C 1s
saying 1s that it will undertake to use these broad powers responsibly, and that it recognizes that the
Courts don’t think that private plaintiffs would do so (and, hence, have imposed limits on the
substantive law in Sherman Act cases where there 1s a full private right of action). It wants to
expand its substantive law, while recognizing reasons to limit private suits.

But the Commussion is moving in a slightly different way. It is taking broad legal standards,
trying to tie them to economics, but at the same time (on a different track) trying to encourage
creation of broad private rights to sue under whatever law it makes for itself.*

So, if the FTC is right, you can have broad standards of liability in part because there is no
private right to sue, and the government will act responsibly in bringing cases. But if the EC is right,
then you should make the law more economically coherent and then allow private litigation using
those same substantive standards. The problem with the Intel decision 1s the European
Commussion 1s trying to play both a new effects-based hand and the old structural hand at the same
time. The result is arguments that start off in one system, but end up in the other.

There 1s a good argument to be made that a skilled agency charged to protect the public
interest should be allowed greater leeway in defining and enforcing the law than should private
parties looking out only for their own self interest. After all, criminal sanctions are reserved to
government hands. The Commission’s actions seem to represent a train of thought that sees no
way to himit the substantive law that can be enforced by private parties (f such suits are allowed),
but perhaps sees that as less of a problem” if it can get the law away from the structured formalism

* Various documents are available at http://ec.europa.eu/competiton/antitrust/actionsdamages/index.html.
* It may be argued that I am putting thoughts in the Commission’s mind here. That is a chance that I will take,
since if these thoughts are not in the minds of the Commission I hope that they get there very quickly.
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of its Ordoliberal past” and towards a more flexible set of rules that seek to allow conduct that may
be beneficial while still prohibiting conduct that 1s not.

The FTC approach seems a bit fantastical, since given the U.S. litigation structure it is hard
to believe that an FT'C finding that some conduct constituted an unfair method of competition will
not lead to follow-on cases under state law. At the very least, we will have to deal with the question
of estoppels—whether the facts found by the FT'C can be re-litigated in follow-on suits

But the fact that both Brussels and Washington are moving towards their goals, with no
assurance (and indeed quite a bit of skepticism) that they can reach them, raises the most
mteresting problem to a bystander. In economics, the “theory of the second best” teaches us that in
trying to reach a goal, getting only part way may make things worse than they were.” The classic
example 1s that you don’t make yourself better off by jumping half way across the Grand Canyon.

The point of this approach is not to suggest doing nothing. It is simply to note that, while
some people may think that letting the FI'C go far afield under Section 5 is a benefit because it
enables the agency to go after more bad conduct, the fact that it may lead to broader private
liigation and to the same agency enforcing two laws in ways where the same conduct is permitted
under one but banned under the other, may well outweigh the theoretical benefit of the broader
range of action. We may find ourselves with the worst of both worlds—broad, vague case law under
Section 5, and the full range of private litigation attempting to collect under that law.

And in Brussels, it may be thought that if we can move the courts to make the law more
economically coherent then allowing private suits will not be as much of a problem. But the fact
that the courts may leave the older precedents alone, or not move fully into the new realm, may
again leave us with the worst of both worlds—formalized structural law and broad private htigation.

If we may revert to the Grand Canyon example above, sometimes it pays to look very
carefully before you leap out mnto the unknown. It 1s not clear that either Commuission has taken
that careful look.

* See Bernard, supra note 18, at pages 8-12. The Ordoliberal doctrine that seems to underlie much of the
Article 82 (now 102) junisprudence to date does not work well when offered to support private rights to sue.

" The key text here is R.G. Lipsey & Kelvin Lancaster, The General Theory of Second Best, 24(1) REV. ECON.
STUDIES, 11-32 (1956 - 1957). For a broader view, see the paper by Ward, at
http://salises.mona.uwi.edu/sabla/Micro Essav_ 1 Theory of Second Best.pdf, and Suranovic, International Trade
Theory and Practice, at http://internationalecon.com/Trade/I'ch100/T100-2.php .
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