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must be based on the theory, which we have 
rejected, that the designation process is de­
signed to pinpoint the principal offending 
sources. Therefore, nothing in this recom­
mendation provides any reason to overturn 
the designations under review. 

Accordingly, the petitions to set aside the 
§ 7407(d) designations are denied. 

PORTER & DIETSCH, INC., a corpora­
tion, William H. Fraser, Individually and 
88 officer of said corporation, Kelly Ket­
ting Furth, Inc., a corporation, and Jo­
seph Furth, Individually and 88 officer 
of said corporation, and Pay'n Save Cor­
poration, Petitioners, 

v. 

FEDERAL TRADE COMMISSION, 
Respondent. 

Nos. 78-1324, 78-1497. 

United States Court of Appeals, 
Seventh Circuit. 

Atgued Jan. 9, 1979. 

Decided Aug. 8, 1979. 

As Amended on Denial of Rehearing and 
Rehearing En Banc Oct. 16, 1979. 

Petition was filed for review of a Fed­
eral Trade Commission false advertising or­
der relating to nonprescription weight re­
duction tablets. The Court of Appeals, 
Tone, Circuit Judge, held that: (1) under 
FTC rule, where oral argument before the 
Commission was stenographically recorded, 
both commissioner who was on leave at the 
time and commissioner who did not take 
office until after oral argument could par­
ticipate in the decision; (2) doctrine of col­
lateral estoppel was not applicable by rea­
son of prior proceedings involving a virtual­
ly identical pr~uct of other respondents; 

(3) evidence was sufficient to support find­
ing that representations were made as 
charged and were false or misleading and 
that material facts were omitted; (4) with 
respect to the principal offenders, the reme­
dial provisions of the order, including "fenc­
ing in" provision were justified, except that 
certain health warning required was unnec­
essarily broad and not sufficiently specific; 
(5) fact that other firms in the market were 
not similarly burdened with disclosure re­
quirements did not affect the validity of the 
order; and (6) retailer not shown to have 
had actual knowledge of the falsity of the 
advertisements could properly be found lia­
ble for disseminating false advertisements, 
but, as to it, order prohibiting dissemination 
of any advertising containing prohibited 
representations or omitting required disclo­
sures went too far, and would be modified 
to provide that, as to retailer, it applied 
only to advertising of the products of the 
principal offender. 

Enforced as modified. 

l. Drugs and Narcotics c11:::>lO 

Under FTC rule, commissioner who 
was on leave at time of oral argument was 
permitted to participate in decision where 
oral argument before the Commission was 
stenographically recorded, and the same 
was true of commissioner who did not as­
sume his office until after oral argument. 

2. Administrative Law and Procedure 
cll:::>441 

Litigant has no cognizable interests in 
the composition of a tribunal that will de­
cide his case, and is entitled only to impar­
tiality in a tribunal. 

3. Drugs and Narcotics c11:::>l0 

In false advertising case, issue was ve­
racity of representations made in advertise­
ments for weight-reducing tablets, and effi­
cacy of principal ingredient in the tablets 
was relevant only for its bearing on wheth­
er the tablets fulfilled those representa­
tions. 
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4. Drugs and Narcotics ~ 10 
Record did not support contention by 

advertisers in false advertising case that 
they were misled at hearing by confusion 
concerning relevance of whether principal 
ingredient of tablets advertised was effec­
tive, and as result were unable effectively 
to cross-examine the FTC expert witness on 
the efficacy of such ingredient. 

5. Judgment 41=>632, 720 
Doctrine of collateral estoppel pre­

cludes relitigation of issues actually litigat­
ed and determined in prior suit, and may 
apply even· though the party asserting it 
was not a party in the prior case. 

6. Administrative Law and Procedure 
$00501 

Doctrine of collateral estoppel may be 
applied to adjudicative determinations of 
administrative agencies. 

7. Judgment 41=>713(3) 
Relitigation of an issue is not precluded 

even between the original parties when 
there is a clear and convincing need for new 
determination of the issue because of the 
potential impact of the determination on 
the public interest or the interests of per­
sons not parties to the initial action. 

8. Drugs and Narcotics 41=>10. 
Determinations of fact made in two 

postal service proceedings involving al­
legedly false and misleading advertising for 
a product said to be virtually identical to 
product in ipstant false advertising proceed­
ing before the FTC did not preclude reliti­
gation of controlling issues under doctrine 
of collateral estoppel against a new respon­
dent under circumstances where govern­
ment agency was seeking to protect the 
public from both health risks and false ad­
vertising and was dealing with a body of 
knowledge that was constantly increasing. 

9. Drugs and Narcotics ~10 
In false advertising case, findings of 

FTC must be sustained if they are sup­
ported by substantial evidence in the record 
as a whole. 

10. Drugs and Narcotics ~10 
In false advertising proceeding before 

the FTC, the evidence supported findings 
that representations were made to effect 
that users of tablets advertised would lose 
weight without dieting and that there was 
reasonable basis consisting of scientific evi­
dence from which to conclude that substan­
tially all users would lose a significant 
amount of weight, and that such represen­
tations were false or misleading. Federal 
Trade Commission Act,§§ 5, 12, 15 U.S.C.A. 
§§ 45, 52. 

11. Drugs and Narcotics 41=>5 
Advertisements representing that 

weight reduction tablets contained a 
"unique" formula were not saved from be­
ing false or misleading, in situation in 
which the principal ingredient of the tablets 
had been used for years in many products, 
by contention that such ingredient was a 
unique pharmacological substance, in that it 
was a particularly weak member of a fami­
ly of amphetamine-like drugs with fewer 
side effects than others, and thus the only 
drug of its class available without a pre­
scription. 

12. Drugs and Narcotics 41=>10 
Evidence supported findings of the 

FTC that advertisements for weight reduc­
tion tablets were rendered false and mis­
leading by omissions of statements that 
typical experiences of consumers did not 
parallel experiences reported in testimoni­
als, that persons with certain medical prob­
lems should only use the tablets as directed 
by a physician, and that a highly restricted 
caloric diet was part of the weight reduc­
tion plan based on use of the tablets. Fed­
eral Trade Commission Act, §§ 5, 12, 15 
U.S.C.A. §§ 45, 52. 

13. Drugs and Narcotics ~10 
Court will not interfere with remedy 

imposed by the FTC in false advertising 
case except where the remedy selected has 
no reasonable relation to the unlawful prac­
tices found to exist. 

14. Constitutional Law <ll=90.1(1) 
Where advertising material subject to 

FTC order was false and misleading, it re-
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ceives no protection from the First Amend­
ment. U.S.C.A.Const. Amend. 1. 

15. Drugs and Narcotics <11=10 
Evidence that company's wholly owned 

subsidiaries and president and sole share­
holder had violated the Federal Trade Com­
mission Act in the past and that they, in 
carrying out advertising campaign for 
weight reduction tablets, were ready to go 
at least to the very limits of what the law 
might be argued, with some modicum of 
plausibility, to allow, justified breadth of 
order restricting representations such firm 
and individual might make concerning any 
"food," "drug," "cosmetic," or "device" as 
those terms are defined in the Federal 
Trade Commission Act. Federal Trade 
Commission Act, § 1 et seq., 15 U.S.C.A. 
§ 41 et seq. 

16. Drugs and Narcotics <II= 10 
Provisions in false advertising order is­

sued by the FTC, prohibiting certain repre­
sentations in connection with advertising 
weight reduction tablets, were reasonably 
related to the unlawful practice found and 
were valid. Federal Trade Commission Act, 
§§ 5, 12, 15 U.S.C.A. §§ 45, 52. 

17. Drugs and Narcotics <11=10 
In light of egregiousness of past repre­

sentations and propensity of principal re­
spondents to violate the Federal Trade 
Commission Act, "fencing in" provision of 
remedial portion of order entered in false 
advertising case with respect to weight re­
duction tablets, prohibiting representations 
that user of a product "can achieve any 
result" unless the representation is, when 
made, substantiated by competent scientific 
or medical tests and studies and requiring 
that such tests or studies and the raw data 
gathered be available to the FTC was justi­
fied and did not improperly impose on the 
parties found in violation the burden of 
proving the truthfulness of any claims they 
might make. Federal Trade Commission 
Act, § 1 et seq., 15 U.S.C.A. § 41 et seq. 

18. Drugs and Narcotics <II=10 
Where safety of consumers was in­

volved, in case involving weight reduction 
tablets, the FTC was not precluded from 

imposing sanction in false advertising case 
requiring that certain statements be includ­
ed in future advertising simply because it 
failed to do so years before in another case, 
and fact that other firms in the market 
were not similarly burdened did not affect 
the validity of the order. 

19. Constitutional Law <11=90.1(1) 
The First Amendment permits the im­

position of disclosure requirement in appro­
priate false advertising cases. U.S.C.A. 
Const. Amend. 1. 

20. Drugs and Narcotics <11= 10 
Where record showed that weight re­

duction tablets advertised did not cause 
weight loss in the absence of restricted calo-

. rie diet regimen, advertising not disclosing 
this would be deceptive, and thus the FTC 
properly required that phrase "DIETING 
IS REQUIRED" be included in future ad­
vertising. 

21. Drugs and Narcotics <11=10 
In false advertising proceeding involv­

ing weight reduction tablets, requirement 
that future advertising by violator of any 
product contain the words "WARNING: 
THIS PRODUCT POSES A SERIOUS 
HEALTH RISK FOR SOME USERS" was 
unnecessarily broad and not sufficiently 
specific, where only particular ingredient in 
the tablets was shown by the record to 
cause a health risk and where the evidence 
showed that the ingredient was dangerous 
only to users who suffered from certain 
ailments, and thus order would be modified 
so that warning would specify such ail­
ments. 

22. Drugs and Narcotics <11= 10 
The FTC is vested with broad discre­

tion in determining what constitutes the 
public interest, and court has no authority 
to determine what is in the public interest 
except negatively in the sense of insuring 
that the Commission does not attempt to 
use its power to vindicate private rights, 
and possibly in a case of de minimis activi­
ty. Federal Trade Commission Act,§ 5(b}, 
15 U.S.C.A. § 45(b). 
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23. Drugs and Narcotics cB=lO 
The FTC was not precluded from de­

termining in false advertising case the pub­
lic interest warranted prosecuting a retailer 
who had no part in creation of the adver­
tisement. Federal Trade Commission Act, 
§ 5(b), 15 U.S.C.A. § 45(b). 

24. Drugs and Narcotics cB=5, 10 
The Federal Trade Commission Act 

does not make mental state an element of 
violation of section declaring it unlawful to 
disseminate any false advertisement, and 
creates no exemption from liability for par­
ties not involved in creation of the false 
advertising or for unwitting disseminators 
thereof, but extent of party's culpability 
has an important bearing on the nature of 
the relief that should be granted. Federal 
Trade Commission Act, §§ 5, 12, 12(a, b), 
14(a, b), 15 U.S.C.A. §§ 45, 52, 52(a, b), 54(a, 
b). 

25. Drugs and Narcotics cB= 10 
Though retailer who had no knowledge 

of falsity of advertising for weight reduc­
tion tablets which it sold could properly be 
found liable for disseminating false adver­
tisements, order prohibiting it from dissemi­
nating any advertising containing a prohib­
ited representation or omitting a required 
disclosure was too broad as to such retailer, 
and order would be modified to provide, 
that, as to the retailer, it applied only to 
advertising of the products of the principal 
offender. Federal Trade Commission Act, 
§ 12, 15 U.S.C.A. § 52. 

Jerold W. Dorfman, New York City, Mi­
chael R. Rayton, Seattle, Wash., for peti­
tioners. 

William A. E. Doying, F. T. C., Wash­
ington, D. C., for respondent. 

Before PELL and TONE, Circuit Judges, 
and KIRKLAND, District Judge.• 

• Judge Alfred Y. Kirkland of the Northern Dis­
trict of Illinois sat on this case at the time of 
oral argument by designation. On May I, 
1979, Judge Kirkland became a senior district 
judge of the Northern District of Illinois and is 
continuing to sit on this case by redesignation. 

TONE, Circuit Judge. 

This case comes to us on a petition to 
review a Federal Trade Commission false 
advertising order relating to non-prescrip­
tion weight reducing tablets.1 Petitioners 
raise a variety of issues, which include the 
propriety of participation in the decision by 
two of the commissioners, collateral estop­
pel, sufficiency of the evidence, procedural 
due process, and the appropriateness of the 
relief granted. We approve the order with 
minor exceptions. 

Petitioners are Porter & Dietsch, Inc., 
which packages the subject "X-11" tablets 
and sells them through retail drug stores 
and the mail; William Fraser, its president 
and sole shareholder; Kelly Ketting Furth, 
Inc., its advertising agency; Joseph Furth, 
the agency's account executive responsible 
for X-11 advertising; and Pay'n Save Cor­
poration, a retail drug store chain that sells · 
X-11 tablets. All petitioners except Pay'n 
Save took an active role in the creation of 
the advertisements in question and were 
aware that representations in them posed 
potential legal problems. Pay'n Save's only 
connection with the X-11 advertising was 
its participation in Porter & Dietsch's co-op­
erative advertising programs, through 
which it received advertising materials and 
instructions for their publication from Por­
ter & Dietsch, and caused them to be pub­
lished bearing Pay'n Save's name. Nothing 
in the record indicates that Pay'n Save had 
any knowledge that the representations in 
the advertisements were false or unsub­
stantiated. 

After an evidentiary hearing, an FTC 
Administrative Law Judge rendered an ini­
tial decision finding that petitioners had 
made the following representations in their 
advertising, as the FTC complaint had al­
leged: 

I. Porter & Dietsch labelled and advertised the 
product as the "X-11 Reducing Plan," but for 
reasons discussed infra at note 4, we agree 
with the Commission that the advertised prod­
uct was the tablets. 
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1) Users of X-11 tablets can lose weight 
without restricting their accustomed ca­
loric intake and while they continue to 
eat the foods of their choice. 
2) Petitioners have a reasonable basis 
from which to conclude that substantially 
all users of X-11 tablets will lose a signif­
icant amount of weight. 
3) The X-11 tablet contains a unique in­
gredient. 

In addition, the AL.J found, petitioners 
omitted the following material facts from 
their X-11 advertisements: 

1) The typical and ordinary experiences 
of consumers do not parallel the experi­
ences reported in testimonials appearing 
in the advertisements. 
2) Persons with high blood pressure, 
heart disease, diabetes, or thyroid disease 
should only use X-11 tablets as directed 
by a physician. 
3) A low-caloric diet is a part of the X-11 
plan. 

The AL.J found that these representa­
tions and omissions were false and mislead­
ing and constituted unfair and deceptive 
acts and practices in violation of §§ 5 and 
12 of the Federal Trade Commission Act (15 
U.S.C. §§ 45 and 52). On appeal to the 
Commission, the AL.J's proposed findings, 
conclusions, and recommended order were 
adopted with minor modifications. 

I. 

Participation in the Decision by Commis­
sioners Who Were Not Active Commis­
sioners at the Time of Oral Argument. 

Petitioners' first contention is that two of 
the five commissioners of the FTC should 
not have participated in the decision. Only 
three commissioners were present at the 
oral argument before the Commission on 
September 29, 1976. At that time Commis­
sioner Dole was on leave of absence because 
of her husband's candidacy for Vice-Presi­
dent of the United States, and Chairman 
Pertschuk was not yet a member of the 
Commission. Commissioner Dole resumed 
her duties as a commissioner and Chairman 
Pertschuk assumed his office many months 
before the case was decided. 

[l] Commissioner Dole remained a com­
missioner throughout the period of her 
leave. 16 C.F.R. § 3.52(f), which gives the 
FTC discretion to decide any case without 
oral argument, states: 

[A] member of the Commission absent 
from an oral argument may participate in 
the consideration and decision of the ap­
peal in any case in which the oral argu­
ment is stenographically reported. 

The oral argument before the Commission 
in this case having been stenographically 
recorded, Commissioner Dole was permitted 
by rule to participate in the decision. 

[2] Petitioners argue that Chairman 
Pertschuk was not similarly covered by the 
rule, because he was not a member of the 
Commission at the time of oral argument. 
If one in his position could participate, they 
argue, the President could "pack" the Com­
mission, and also it would be impossible for 
litigants to frame contentions "in reliance" 
on the existing composition of the Commis­
sion. Neither argument is persuasive. 
Even if we were willing to assume a Presi­
dent would act in bad faith, which we are 
not, prohibiting a commissioner appointed 
after oral argument from participating in 
the decision would not solve the problem. 
Nothing would prevent the Commission, af­
ter the addition of the new member, from 
ordering reargument or from rehearing the 
case after it was decided. As for the re­
liance argument, a litigant has no cogniza­
ble interest in the composition of the tribu­
nal that will decide his case and is entitled 
only to impartiality in that tribunal. Cf. 
Friedman v. Rogers, 440 U.S. 1, 99 S.Ct. 
887, 898, 59 L.Ed.2d 100 (1979). 

The District of Columbia Circuit held in 
Gearhart & Otis, Inc. v. SEC, 121 U .S.App. 
D.C. 186, 348 F.2d 798 (1965), that participa­
tion in a decision by a member of the Secu­
rities and Exchange Commission appointed 
after oral argument was proper when the 
parties had agreed to that participation. 
The court then added: 

The decisions of numerous courts and 
administrative agencies establish that, 



299 PORTER & DIETSCH, INC. v. F. T. C. 
Cite as 605 F.2d 294 (1979) 

even without agreement of the parties, a 
member of an administrative agency who 
did not hear oral argument may never­
theless participate in the decision where 
he has the benefit of the record before 
him. 

121 U.S.App.D.C. at 190, 348 F.2d at 802 
(footnotes omitted); see id. at nn.12 & 13. 
The court distinguished its earlier decision 
in WIBC, Inc. v. FCC, 104 U.S.App.D.C. 
126, 259 F.2d 941, cert. denied sub nom. 
Crosley Broadcasting Corp. v. WIBC, Inc., 
358 U.S. 920, 79 S.Ct. 290, 3 L.Ed.2d 239 
(1958), on which petitioners in the case at 
bar rely, on the ground, not only that there 
was no comparable waiver in that case, but 
also that the Communications Act, 75 Stat. 
422, 47 U.S.C. § 409(b}, requires oral argu­
ment. See 121 U.S.App.D.C. at 190 n.14, 
348 F.2d at 802 n. 14. The FTC is not 
similarly restricted by statute and has a 
rule, 16 C.F.R. § 3.52(f), quoted above, per­
mitting participation in the decision by a 
commissioner who was not present at oral 
argument. In Au Yi Lau v. United States 
Immigration and Naturalization Service, 
181 U.S.App.D.C. 99, 105, 555 F.2d 1036, 
1042 (1977), the court affirmed an agency 
decision even though a majority of the par­
ticipating members became members of the 
agency after the oral argument. Accord, 
Arthur Lipper Corp. v. SEC, 547 F.2d 171, 
182 n. 8 (2d Cir. 1976), cert. denied, 434 U.S. 
1009, 98 S.Ct. 719, 54 L.Ed.2d 752 (1978). 

The participation of Chairman Pertschuk 
and Commissioner Dole in the decision of 
the case at bar was proper. 

II. 

Confusion of the Issues. 

Petitioners allege that they were misled 
to their detriment by the statements made 
during the hearing by the AL.J and com­
plaint counsel concerning the relevance of 

* After the issuance of this opinion the attention 
of the court was called to United States Trade­
mark Registration No. 650,021 for "P.P.A." in 
International Class 5, former U.S. Class 18, 
filed by Alleghany Pharmacal Corporation. 
We used "PPA" as a convenient abbreviation 
without being aware of whether it had been 
used by others. 

whether the principal ingredient of X-11 
tablets, phenylpropanolamine hydrochloride 
(PPA}, • is an effective appetite suppres­
sant. 

[3, 4) Some confusion as to the rele­
vance of the efficacy of PPA did exist at 
the hearing. The AL.J correctly stated, 
however, that the issue was the veracity of 
the representations made in the X-11 tab­
lets advertisements, and that the efficacy of 
PPA was relevant only for its bearing on 
whether X-11 fulfilled those representa­
tions. Although petitioners contend that 
they were misled by the confusion and were 
unable effectively . to cross-examine the 
Commission's expert witness on the efficacy 
of PPA, the record shows the contrary. Pe­
titioners did cross-examine the experts on 
the efficacy of PPA and were not hampered 
in any way in their cross-examination. In 
addition, the record also contains numerous 
studies and excerpts from learned treatises 
on this subject. As the Commission correct­
ly held, petitioners were not misled in the 
manner alleged. 

III. 

Collateral Estoppel. 

Petitioners argue that determinations of 
fact made in three prior administrative pro­
ceedings preclude relitigation of the con­
trolling issues here. The three decisions 
relied upon are In re Alleghany Pharmacal 
Corp., 75 F.T.C. 990 (1969), and two Postal 
Service cases, consolidated for hearing be­
fore the AL.J, In re Hanover House and 
Romar Sales Corp., Postal Service Docket 
Nos. 2/143 and 2/149 (1975). These three 
cases involve allegedly false and misleading 
advertising for a product called "Hungrex," 
which is said to be virtually identical to 
X-11.2 The Commission rejected the collat­
eral estoppel argument, as do we. 

2. For purposes of this argument, we will as­
sume that Hungrex and X-11 are identical 
products. Both are tablets containing 25 mgs. 
of PPA, which is the appetite suppressing in­
gredient that purportedly makes the product 
effective in weight reduction. 
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(5, 6) The doctrine of collateral estoppel 
"precludes relitigation of issues actually liti­
gated and determined in the prior suit." 
Lawlor v. National Screen Service Corp., 
349 U.S. 322,326, 75 S.Ct. 865,867, 99 L.Ed. 
1122 (1955); Montana v. United States, 440 
U.S. 147, 99 S.Ct. 970, 973-974, 59 L.Ed.2d 
210 (1979); Parklane Hosiery Co. v. Shore, 
439 U.S. 322, 326 n. 5, 99 S.Ct. 645, 649 n. 5, 
58 L.Ed.2d 552 (1979). The doctrine may 
apply even though the party asserting it 
was not a party in the prior case. Parklane 
Hosiery Co. v. Shore, supra, 439 U.S. at 
326--33, 99 S.Ct. at 649-652; Blonder­
Tongue Laboratories, Inc. v. University of 
Illinois Foundation, 402 U.S. 313, 334, 91 
S.Ct. 1434, 28 L.Ed.2d 788 (1971). It may 
be applied to adjudicative determinations of 
administrative agencies. United States v. 
Utah Construction & Mining Co., 384 U.S. 
394, 422, 86 S.Ct. 1545, 16 L.Ed.2d 642 
(1966); Bowen v. United States, 570 F.2d 
1311, 1321 (7th Cir. 1978). 

Alleghany Pharmacal involved issues dif­
ferent from those in the case at bar. In the 
two Postal Service cases the safety issue 
was similar to the safety issue in the case at 
bar. 

(7, 8) Nonetheless, the Commission was 
not required to give the Postal Service deci­
sions preclusive effect. Relitigation of an 
issue is not precluded even between the 
original parties when "[t]here is a clear and 
convincing need for a new determination of 
the issue . . because of the potential 
impact of the determination on the public 
interest or the interests of persons not 
themselves parties to the initial action." 
Restatement (Second) of Judgments § 68.­
l(e)(i) (Tent. Draft No. 4, 1977). Comment 
h to this section of the Restatement gives as 
an example of the § 68.l(e)(i) exception an 
action by "an agency of government . 
for the protection of a broad 
segment of the public." This is such a case. 

3. Petitioners also refer to a Postal Service com-
plaint issued against Porter & Dietsch for ad­
vertisements of X-11. This complaint was dis­
missed without prejudice pursuant to a stipula­
tion, Postal Service Docket No. 3/63 (January 
5, 1976), and therefore can have no preclusive 

This is not only a proceeding by an agen­
cy of government to protect the public from 
both health risks and false advertising; it 
deals with a body of knowledge in the fields 
of medical and pharmacological science that 
is constantly increasing. The government 
is not precluded from subsequently reliti­
gating against a new respondent under 
these circumstances. Cf. FTC v. Raladam 
Co., 316 U.S. 149, 150--151, 62 S.Ct. 966, 86 
L.Ed. 1336 (1942) (allowing the FTC to re­
litigate substantially the same issue against 
the same party where its previous order 
was denied enforcement because of insuffi­
cient evidence in the record); see Montana 
v. United States, supra, 99 S.Ct. at 976-977; 
2 Davis, Administrative Law Treatise § 18.-
04 at 571 (1958).3 

IV. 

Sufficiency of the Evidence. 

Petitioners assert that the findings on 
which the Commission based the challenged 
order are not supported by the evidence in 
the record. 

(9) "Whether particular advertising has 
a tendency to deceive or mislead is obvious­
ly an impressionistic determination more 
closely akin to a finding of fact than to a 
conclusion of law." Beneficial Corp. v. 
FTC, 542 F.2d 611, 617 (3d Cir. 1976), cert. 
denied, 430 U.S. 983, 97 S.Ct. 1679, 52 
L.Ed.2d 377 (1977). Giving due regard to 
the FTC's expertise, FTC v. Colgate-Palmo­
live Co., 380 U.S. 374,385, 85 S.Ct. 1035, 13 
L.Ed.2d 904 (1965), and National Commis­
sion on Egg Nutrition v. FTC, 570 F .2d 157, 
161 (7th Cir. 1977), cert. denied, 439 U.S. 
821, 99 S.Ct. 86, 58 L.Ed.2d 113 (1978), we 
must sustain the FTC's findings if they are 
supported by substantial evidence on the 
record viewed as a whole, Universal Camera 
Corp. v. NLRB, 340 U.S. 474, 491, 71 S.Ct. 
456, 95 L.Ed. 456 (1951). 

effect. Lawlor v. National Screen Service 
Corp., supra, 349 U.S. at 326, 75 S.Ct. 865. 

Petitioners have not been the subject of 
government harassment in the form of re­
peated agency prosecutions. 



301 PORTER & DIETSCH, INC. v. F. T. C. 
Cite as 805 F .2d 294 (1979) 

[10] Petitioners contend that in some 
instances the evidence does not support the 
finding that the representations were made 
as charged or that material facts were 
omitted. They also argue that no represen­
tation or omission was proved false or mis­
leading. With respect to each representa­
tion we consider together the issues of 
whether it was made and whether it was 
false. 

A. False Affirmative Representations. 

1. That users of X -11 tablets 4 can lose 
weight without restricting their accustomed 
caloric intake and while they continue to 
eat the foods of their choice. 

Petitioners attack this finding as inaccu­
rate, arguing that their advertising advises 
the reader that the tablets function merely 
as an appetite suppressant which will make 
users "want less" and therefore "eat less." 
Many of the advertisements, however, pro­
claim in large type, "EAT WELL . 
AND LOSE THAT FAT" or "EAT WHAT 
YOU WANT-AND SLIM DOWN," and 
follow with statements that "no starvation 
dieting" was required and that weight could 
he lost without "suffering through starva­
tion dieting hunger" or following "boring 
reducing diets." Other statements in the 
advertisements relied upon by petitioners as 
clarifying the matter could reasonably have 
been considered by the Commission to he 
inadequate for that purpose not only be­
cause they were buried in small print, hut 
because in any event they did not withdraw 
the misleading statements. The Commis­
sion properly found that the advertisements 
as a whole conveyed the impression to con­
sumers that they could lose weight through 
the use of X-11 without changing their 
eating habits and without restricting their 
accustomed caloric intake. 

4. Petitioners contend here, as they did unsuc­
cessfully before the Commission, that the prod­
uct advertised was the "X-11 Reducing Plan." 
The Commission correctly found that the ad­
vertised product was the tablets, not the plan, 
and proceeded accordingly. The "X-11 Reduc­
ing Plan" consisted of only the tablets and a 
package insert which contained a proposed 
"eating program for overweights." This so­
called program was, in the opinion of experts, a 
"starvation" or "near-starvation" diet. Noth-

The correctness of the Commission's find­
ing that this representation was false is 
supported by Porter & Dietsch's own state­
ments in a printed insert placed in each 
X-11 package. The insert stated that 
weight loss is only accomplished when a 
minimum of calories are consumed and set 
forth an "eating program for reducing 
overweights" which is to he used in con­
junction with the tablets. This program, 
which purportedly proposes "3 sensible 
meals a day" was characterized by expert 
witnesses at the hearing before the AL.J as 
a "starvation" or "semi-starvation" diet. 
The program does not allow the consump­
tion of any rich foods or sweets or other 
snacks. A number of the advertisements, 
in contrast, assert that users can eat snacks 
and still lose weight. Furthermore, it is 
undisputed that, as the AL.J found, the tab­
lets will not result in weight reduction un­
less the user follows a severely restricted 
caloric diet. We have no difficulty in con­
cluding that the Commission correctly 
found this representation to he false. 

2. That petitioners have a reasonable basis 
consisting of scientific evidence from which 
to conclude that substantially all users of 
X-11 tablets will lose a significant amount 
of weight. 

Although the advertisements did not 
state in so many words that substantially 
all X-11 users would lose a significant 
amount of weight, they are replete with 
testimonials claiming weight losses in ex­
ce~ of 40, 50, and even 80 pounds attributa­
ble to use of X-11, accompanied by such 
statements as, "thousands of women 
throughout America" are losing "5, 10, 25 
or even more pounds." The large weight 

ing indicates that this diet would work better 
than any other diet X-11 users chose to follow. 
More important to our conclusion, the adver­
tisements represented the product to be the 
tablet and did not explain what the plan en­
tailed, beyond taking the tablets. Finally, as 
the Commission found, the advertisements 
falsely represented that dieting was unneces­
sary. Consequently, we too treat the product 
as consisting solely of the tablets. 
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losses are characterized as "automatic." 
Adding to this impression is the invariable 
guarantee: "RESULTS ARE GUARAN­
TEE~R MONEY BACK" or "TAKE 
WEIGHT OFF WITH THE VERY FIRST 
BOX OR MONEY BACK." That this claim 
was represented as resting on a scientific 
basis appears from such statements as 
"Recently, laboratory science has perfected 
a tiny tablet . ," "X-11 is the 
PROVEN and SOUND method . ," 
"clinic tested ingredients," and "medically 
recognized as an effective plan to lose ugly 
fat." The Commission properly found, 
based on these facts, that petitioners made 
what amounted to a representation that 
they had scientific evidence proving that 
substantially all X-11 users would lose a 
significant amount of weight. 

Petitioners do not deny making this rep­
resentation but challenge the finding that it 
was false. They argue first that "[t]here is 
no evidence to support the Commission's 
finding that 'Scientific Testing' is the only 
reasonable basis for substantiation of X-11 
weight loss claims," and, second, that "sci­
entific testing" supporting the claims does 
exist. 

We need not rule on the first argument, 
because it is an attack on a finding the 
Commission did not make. While the AL.J 

5. The AU and the Commission looked to more 
than "scientific testing" in attempting to find a 
reasonable basis; they considered scientific 
studies and reports, medical texts and refer­
ences, the testimony of medical doctors and 
other experts, and even the records and find­
ings of the "Hungrex" cases, and concluded 
that no reasonable basis exists for the claims 
made here. The Commission in In re Pfizer, 
Inc., 81 F.T.C. 23 (1972), recognized that "there 
may be some types of claims for some types of 
products for which the only reasonable basis, 
in fairness and in the expectations of consum­
ers, would be a valid scientific or medical ba­
sis." 81 F.T.C. at 64. The case at bar, in 
which the representations concern the efficacy 
of a drug, is such a case. 

6. Petitioners urge that we take judicial notice 
of the fact that the Food and Drug Administra­
tion Over-the-Counter Miscellaneous Internal 
Drugs Panel voted PPA "safe and effective" as 
an appetite suppressant. Even if we could con­
sider evidence that was not before the agency, 
this evidence would be of no help to petition­
ers. The vote was taken in August of 1978, 

ooncluded that the efficacy of a product 
such as X-11 could not be substantiated 
without scientific evidence, the Commission 
did not reach the issue,5 finding it unneces­
sary to do so, because, even if some other 
reasonable basis for the claims might have 
existed, petitioners had represented that 
the basis was scientific testing. The Com­
mission might appropriately have reached 
the issue decided by the AL.J in connection 
with the relief granted in the order but 
chose instead to rely on the "fencing in" 
doctrine. See Part V,B,4, infra, where we 
consider whether the provision of the Com­
mission's order prohibiting representations 
about the efficacy of the product unless 
they are supported by "competent scientific 
or medical tests or studies" is sustainable. 

We have examined the evidence support­
ing the Commission's determination that 
petitioners did not have scientific evidence 
forming a reasonable basis for the claim 
that substantially all X-11 users would lose 
significant amounts of weight, including 
the findings of fact from Alleghany Phar­
macal, supra. That evidence is set forth in 
detail in the opinion of the Commission and 
need not be repeated here.8 

The scientific evidence on which petition-
ers rely 7 provides at most a reasonable 

long after petitioners made the representations 
in question. Moreover, the transcript of the 
meetings in which the FDA panel discussed the 
efficacy of PP A reveals that their vote would 
not have served as a reasonable basis for mak­
ing the claims involved here even if it had come 
before the representations in issue were made. 
Although the doctors concluded that PPA is an 
effective appetite suppressant, they also noted 
that diet control is also necessary for weight 
reduction. Furthermore, the panel did not indi­
cate that evidence exists from which to con­
clude that substantially all users of PPA will 
lose significant amounts of weight. 

7. One study relied on by petitioners showed 
"clinically insignificant" differences in weight 
loss between a group using PP A and a group 
using a placebo. The closest any evidence 
came to establishing the effects of PP A on "all 
users" was a study in the Alleghany Pharmacal 
record which showed that 80 per cent of PPA 
users lost significant amounts of weight. Even 
this would not support a claim of success for 
"substantially all users." 
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basis for the conclusion that PPA is an 
effective appetite suppressant for some peo­
ple, helping them to lose weight if taken in 
conjunction with a strict diet. But the evi­
dence falls far short of being sufficient to 
establish "automatic" significant weight 
losses for all users, as represented. 
3. That X-11 tablets contain a unique in­
gredient. 

[11] The frequent references in the ad­
vertisements to a "unique formula," a 
"unique preparation," a "special formula," 
coupled with statements that "laboratory 
science" had "recently" or "now" developed 
the tablets, considered in the light of the 
admission of Porter & Dietsch that these 
statements referred to PPA, support this 
finding. 

The finding that it was false is also sup­
ported. PPA has been used for years in 
many products, including other over-the­
counter weight reduction products. Peti­
tioners, conceding that PPA is not unique 
to X-11, contend that it is a unique phar­
macological substance. The AL.J found this 
assertion to be not wholly untrue. PPA is a 
particularly weak member of a family of 
amphetamine-like drugs.8 It produces the 
same types of responses as related drugs 
produce, but, because it is weak, it produces 
fewer side effects and less central nervous 
system stimulation and is therefore the only 
drug of its class available without a pre­
scription. Nonetheless, the AL.J and the 
Commission believed that the public would 
not understand "unique" as describing this 
property but would interpret it, as petition­
ers no doubt intended, as meaning not 
available in other products and unequaled 
in efficacy and, in view of the assertions 
about the recent achievement of laboratory 
science, newly discovered. We agree with 
the Commission's assessment of Porter & 
Dietsch's shabby hucksterism; "an other-

s. The sympathomimetic amines. 

9. The record shows that all sympathomimetic 
amines, including PPA, exert a "pressor" ef­
fect, which means they cause vascular constric­
tion. This constriction causes an elevation of 
the blood pressure, which is hazardous for per­
sons already suffering from high blood pres-

wise false advertisement is not rendered 
acceptable merely because one possible in­
terpretation of it is not untrue." National 
Commission on Egg Nutrition v. FTC, su­
pra, 570 F.2d at 161 n.4. 

B. Omissions of Material Facts. 

l. The typical and ordinary experiences of 
consumers do not parallel the experiences 
reported in testimonials appearing in the 
advertisements. 

[12] We have already approved the 
Commission's findings concerning the ex­
travagant weight loss claims, which were 
conveyed in substantial part through the 
use of testimonials. See Part IV,A,2, supra. 
The Commission further found, based on 
ample evidence, that weight losses of the 
magnitude claimed, far from being typical, 
as the advertisements implied, are extreme­
ly rare in any diet regimen. Its holding 
that the failure to disclose that such losses 
are rare rendered the advertisements false 
and misleading is sustained. 

2. Persons with high blood pressure, heart 
disease, diabetes, or thyroid disease should 
only use X-11 tablets as directed by a phy­
sician. 

The AL.J found that the failure to include 
a health warning in the X-11 advertise­
ments constituted an omission of material 
fact, and the Commission affirmed, with 
two commissioners dissenting. We approve 
the findings of the majority of the FTC. 

Petitioners, except Pay'n Save, admit 
that PPA should not be ingested by persons 
with high blood pressure, heart disease, dia­
betes, or thyroid disease except under the 
supervision of a physician.9 A warning to 
this effect is printed on the back of the 
X-11 package in compliance with FDA 
Regulations, 21 C.F.R. § 369.1, et seq. 

sure. The constriction also forces the heart to 
work harder, creating a danger for persons 
with heart disease. PPA also has a tendency to 
elevate the blood glucose level, thus aggravat­
ing diabetes in persons suffering from that dis­
ease. PPA apparently also exacerbates the ef­
fects of an overactive thyroid. 



304 605 FEDERAL REPORTER, 2d SERIES 

The erroneous impression that X-11 is 
safe for use by all potential consumers is 
created by the statement, "No dangerous 
drugs," the effect of which is aggravated 
by the statement, "Laboratory science has 
perfected a tiny pre-meal tablet . " 
Petitioners sold large quantities of X-11 
tablets to mail order purchasers, who would 
not have an opportunity to read the health 
warning on the package until they had al­
ready paid out their money and some of 
whom, having paid, would be likely to take 
the risk inherent in using the tablets. 

The record shows that many people suf­
fer from the diseases PPA tends to aggra­
vate and that many of those people are 
overweight. An estimated 28,410,000 per­
sons in the United States suffered from a 
heart ailment or high blood pressure in 
1972. Of these, 22,950,000, one out of every 
six adults, had high blood pressure. One 
out of every 20 suffered from diabetes in 
1975. Furthermore, high blood pressure 
and heart disease occur more frequently 
among the overweight, and the likelihood of 
being diabetic more than doubles with ev­
ery 20 per cent of excess weight. Thus the 
product and the advertising are designed 
for persons most likely to suffer from the 
serious side effects. 

The finding that the failure to disclose 
health risks rendered the ads false and mis­
leading is sustained.18 

3. A highly restricted caloric diet is a part 
of the X-11 plan. 

The findings we affirmed in Part IV,A,1, 
supra, also support the Commission's find­
ing that this omission caused the advertise­
ments to be false and misleading. 

V. 
Propriety of the Remedy. 

A. Standard of Review. 

[13] The Supreme Court set forth the 
standard for reviewing remedial provisions 

10. Petitioners again point to the ex post facto 
FDA panel vote that PPA is "safe and effec­
tive." See note 6, supra. The doctors on the 
panel agreed, however, that because of its po­
tential for adverse reaction, PPA has been con­
traindicated for persons with high blood pres-

of an FTC order in Jacob Siegel Co. v. FTC, 
327 U.S. 608, 612-613, 66 S.Ct. 758, 760, 90 
L.Ed. 888 (1946): 

The Commission is the expert body to 
determine what remedy is necessary to 
eliminate the unfair or deceptive trade 
practices which have been disclosed. It 
has wide latitude for judgment and the 
courts will not interfere except where the 
remedy selected has no reasonable rela­
tion to the unlawful practices found to 
exist. 

B. Portions of the Order Applicable to Pe­
titioners Porter & Dietsch and William Fra­
ser. 

1. The First Amendment.11 

[14] Petitioners contend that the order 
violates their rights under the First Amend­
ment, which protects "commercial speech." 
Bigelow v. Virginia, 421 U.S. 809, 95 S.Ct. 
2222, 44 L.Ed.2d 600 (1975). They concede, 
however, as they must, that the First 
Amendment allows the prohibition of false 
and misleading advertising. Ohralik v. 
Ohio State Bar Association, 436 U.S. 447, 
455-456, 98 S.Ct. 1912 (1978); Bates v. 
State Bar of Arizona, 433 U.S. 350, 381-384, 
97 S.Ct. 2691, 53 L.Ed.2d 810 (1977); Vir­
ginia State Board of Pharmacy v. Virginia 
Citizens Consumer Council, Inc., 425 U.S. 
748, 771-772, 96 S.Ct. 1817, 48 L.Ed.2d 346 
(1976); National Commission on Egg Nutri­
tion v. FTC, supra, 570 F.2d at 161-162. 
Because the advertising material subject to 
the Commission's order was false and mis­
leading, see Part IV, supra, it receives no 
protection from the First Amendment. 

2. Product coverage. 

[15] Paragraph I of the order restricts 
the representations Porter & Dietsch and 
Fraser may make concerning any "food," 

sure, heart disease, diabetes, and thyroid dis­
ease. 

11. Petitioners' assertion that the affirmative 
disclosures required by Paragraph I,E of the 
order violate the First Amendment are treated 
separately in Part V,B,7, infra. 

https://Amendment.11
https://sustained.18
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"drug," "cosmetic," or "device" as these 
terms are defined in the Federal Trade 
Commission Act. Petitioners contend that 
this breadth of product coverage makes the 
order overly broad, because there is no ra-
tional connection between the Commission's 
findings and restrictions placed on repre­
sentations of products other than X-11. 
The record shows that Porter & Dietsch is 
continuously testing and marketing new 
products and, as a wholesale operation not 
faced with the expense of modifying manu­
facturing facilities to add new products to 
its line, it can do so comparatively cheaply. 
Fraser and wholly-owned subsidiaries of 
Porter & Dietsch have violated the Federal 
Trade Commission Act in the past.12 These 
facts and the evidence of petitioners' readi­
ness, in carrying out the advertising cam­
paign for X-11, to go at least to the very 
limits of what the law might be argued, 
with some modicum of plausibility, to allow, 
justified the breadth of the order against 
the principal offenders. 

3. Paragraph I,A. 

(16] Paragraph l,A of the order prohib­
its representations that a user of a product 
can lose weight without restricting caloric 
intake and while eating the foods of his or 
her choice. Petitioners contend that Para­
graph I,A is not supported by substantial 
evidence, because it is premised on the as­
sumption that a user of X-11 must con­
sciously restrict caloric intake and con­
sciously avoid foods of his or her choice to 
lose weight. That assumption is false, they 
argue, because PPA is an effective appetite 
suppressant which unconsciously and auto­
matically reduces food intake. Petitioners' 
position is untenable in light of the findings 
upheld in Part IV,A,l, supra, of this opin­
ion. X-11 must be coupled with a conscious 
adherence to a restricted calorie diet to be 
effective and Paragraph I,A merely prohib­
its petitioners from making representations 

12. See In re Udga, Inc. and William Fraser, and 
Mary Fraser, 24 F.T.C. 1245 (1937), wherein 
the FTC found that an antacid was being de­
ceptively advertised as a cure for ulcers. Fra­
ser is also subject to an FTC consent order, In 
re Ru-Ex, Inc., 59 F.T.C. 839 (1961), which is 

to the contrary. Paragraph I,A is reason­
ably related to the unlawful practice and is 
valid. 

4. Paragraph I,B. 
[17] Paragraph I,B prohibits representa­

tions that a user of a product "can achieve 
any result" unless the representation is, 
when made, substantiated by competent sci­
entific or medical tests and studies and 
requires that such tests or studies, the raw 
data gathered, and the procedures followed, 
be available to the Commission for inspec­
tion for three years following the represen­
tation. Petitioners contend that Paragraph 
I,B improperly relieves the Commission of 
the burden of proving their advertising rep­
resentations false and imposes on petition­
ers the burden of proving the truthfulness 
of any claims they make. The Commission 
defends Paragraph I,B as a "fencing in" 
provision justified by the petitioners' false 
representation that they had scientific evi­
dence which formed a reasonable basis from 
which to conclude that substantially all 
X-11 users would lose significant amounts 
of weight. 

Petitioners rely on Federated Nationwide 
Wholesalers Service v. FTC, 398 F.2d 253 
(2d Cir. 1968), for the proposition that "in 
no event is the Commission warranted in 
decreeing what in effect is clearly a shift­
ing of the burden of proof from itself to the 
petitioners." 398 F.2d at 260. There the 
challenged order prohibited the petitioners 
from representing themselves as wholesal­
ers, but provided that " 'it shall be a de­
fense in any enforcement proceeding under 
this order for [petitioners] to show'" that 
they actually operated as wholesalers, 398 
F.2d at 259. The court modified the order 
to prohibit petitioners from representing 
that they are wholesalers "unless they in 
fact" operate as wholesalers. 398 F.2d at 
260. Paragraph l,B of the order before us 
resembles the modified order in Federated 

limited to products similar to the one sold there 
as a remedy for arthritis or rheumati!!m. The 
Commission considered this consent order in 
mitigation, rather than in aggravation, on the 
point of the necessity of a broad order. 

605 F.2d-9 
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Nationwide more closely than the objection­
able order in that case. Essentially, Para­
graph I,B prohibits petitioners from making 
representations unless they are true; it 
does not make the truthfulness of the rep­
resentation an affirmative defense petition­
ers must prove once the Commission estab­
lishes that petitioners have made represen­
tations. The burden of proof remains en­
tirely on the Commission. 

The authority of the Commission to im­
pose "fencing in" restrictions is stated in 
FTC v. Colgate-Palmolive Co., supra, 380 
U.S. at 395, 85 S.Ct. at 1048: 

We think it reasonable for the Commis­
sion to frame its order broadly enough to 
prevent respondents from engaging in 
similarly illegal practices in future adver­
tisements. As was said in Federal Trade 
Comm'n v. Ruberoid Co., 343 U.S. 470, 
473 [72 S.Ct. 800, 803, 96 L.Ed. 1081]: 
"[T]he Commission is not limited to _pro­
hibiting the illegal practice in the precise 
form in which it is found to have existed 
in the past." Having been caught violat­
ing the Act, respondents "must expect 
some fencing in." Federal Trade 
Comm'n v. National Lead Co., 352 U.S. 
419, 431 [, 77 S.Ct. 502, 1 L.Ed.2d 438]. 

Although Paragraph I,B is as extreme a 
fencing in provision as we would sustain, 
we think it is justified in this case by the 
egregiousness of past misrepresentations 
and the propensity of the principal respon­
dents to violate the Act.13 

5. Paragraph I,C. 

Paragraph l,C prohibits representing that 
any testimonial for a product "represents 
the typical or ordinary experience of mem­
bers of the public who use the product 
unless this is the case." As we held in Part 
IV,B,l, supra, the advertisements did false­
ly and deceptively represent that the testi­
monials were indicative of the typical expe­
rience of X-11 users. This is a sufficient 
basis for Paragraph I,C. 

13. Petitioners also assert the efficacy of me­
thylcellulose, another ingredient of X-11, or the 
combination of PPA and methylcellulose, but 
petitioners have waived their right to appeal 

Petitioners argue that the words "unless 
this is the case" shift the burden of proof 
but we think they do not. As we said of 
the words "unless they establish" in West­
ern Radio Corp. v. FTC, 339 F.2d 937, 940 
(7th Cir. 1964), cert. denied, 381 U.S. 938, 85 
S.Ct. 1770, 14 L.Ed.2d 701 (1965), "[w]e take 
this to mean no more than that petitioners 
must not speak falsely in advertising 

. ." Paragraph I,C is reasonably re­
lated to the unlawful practices and valid as 
issued. 

6. Paragraph I,D. 

Paragraph l,D prohibits representations 
that a product contains "one or more unique 
ingredients or components, unless respon­
dents can establish that any such ingredi­
ents or components are unavailable in prod­
ucts sold by others." Petitioners contend 
that Paragraph l,D is arbitrary in establish­
ing only one definition for the word 
"unique." In Part IV,A,3, supra, we sus­
tained the FTC's finding that "unique," in 
the context in which it was used, falsely 
represented to consumers that none of peti­
tioners' competitors used PPA. This is a 
sufficient basis for Paragraph l,D. 

Petitioners also argue that the words 
"unless [petitioners] can establish" improp­
erly shifts the burden of proof, but Western 
Radio again controls. Paragraph l,D is rea­
sonably related to the unlawful practices 
and is valid as issued. 

7. Paragraph I,E. 

Paragraph l,E requires petitioners to in­
clude in all advertisements the statements 
"DIETING IS REQUIRED" and "WARN­
ING: THIS PRODUCT POSES A SERI­
OUS HEALTH RISK FOR SOME USERS. 
READ THE LABEL CAREFULLY BE­
FORE USING." Petitioners urge us to va­
cate this much of the order because it is 
unsupported by substantial evidence, cre­
ates an inconsistency in the treatment giv­
en to different persons engaged in the same 

the ALJ's findings as to methylcellulose by not 
appealing them to the Commission. See In re 
Porter & Dietsch, ITC Docket No. 9047, Dec. 
20, 1977, at 15 n.17. 
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conduct, and violates the First Amend-
ment.14 

[18] Substantial evidence in the record 
as a whole supports the underlying findings 
on which these affirmative disclosures are 
based. In Part IV,A,l and B,8, supra, we 
affirmed the Commission's findings con­
cerning the necessity of a low calorie diet 
regimen,15 and the health risk caused by 
PPA. 

Petitioners' inconsistent treatment argu­
ment is premised upon the fact that the 
Commission did not impose a "DIETING IS 
REQUIRED" disclosure requirement on the 
manufacturer in Carlay Co. v. FTC, 158 
F.2d 498 (7th Cir. 1946), and the Commis­
sion did not require the inclusion of either 
disclosure in Alleghany Pharmacal, supra. 
The Carlay ease involved an entirely differ­
ent product, which did not include PPA, and 
consequently comparison is not justified. 
In Alleghany Pharmacal, which did involve 
the same product, the advertisement quoted 
in the Commission's opinion made no repre­
sentations concerning weight loss without 
dieting, the Commission found the adver­
tisements contained no representations con­
cerning safety, and the complaint apparent­
ly did not allege the failure to include the 
warning as an omission of material fact. In 
any event, when the safety of consumers is 
involved, as it is here, we would not pre­
clude the Commission from imposing such a 
sanction simply because it failed to do so 
years before in another ease.16 

14. Petitioners do not appear to dispute the ex­
istence of FTC authority to require such disclo­
sures. In Warner-Lambert Co. v. FTC, 183 
U.S.App.D.C. 230, 237-243, 562 F.2d 749, 756-
762 (D.C.Cir.1977), cert. denied, 435 U.S. 950, 
98 S.Ct. 1575, 55 L.Ed.2d 800 (1978), the court 
performed a detailed analysis and concluded 
that the Commission possessed the power to 
order "corrective advertising." We reached 
the same result in National Commission on Egg 
Nutrition v. FTC, supra, 570 F.2d at 164. 

IS. Additionally, the record contained a letter 
from petitioner Furth to petitioner Fraser, in 
which Furth wrote "Appedrine and Hungrex 
(even Odrinex) put emphasis on the tablets. 
That's murder, because the pills will not reduce 
weight one iota. It is the 'Plan' that will keep 
us out of hot water." As we have noted earli-

The fact that other firms in the market 
are not similarly burdened does not affect 
the validity of this order. " 'The purpose of 
Commission orders is not to put those em­
ploying deceptive acts or practices in pari 
delieto with each other.'" Spiegel, Inc. v. 
FTC, 494 F.2d 59, 64 (7th Cir.}, cert. denied, 
419 U.S. 896, 95 S.Ct. 175, 42 L.Ed.2d 140 
(1974) (quoting Collier & Son Corp. v. FTC, 
427 F.2d 261, 276 (6th Cir. 1970)).17 

[19] The First Amendment permits the 
imposition of disclosure requirements in ap­
propriate eases. Virginia State Board of 
Pharmacy v. Virginia Citizens Consumer 
Council, supra, 425 U.S. at 771-772 n.24, 96 
S.Ct. 1817; Warner-Lambert Co. v. FTC, 
supra, 188 U.S.App.D.C. at 289-240, 562 
F.2d at 758-759. We described the limita­
tions placed on the scope of the authority to 
require disclosure in National Commission 
on Egg Nutrition v. FTC, supra, 570 F.2d at 
164: 

The First Amendment does not permit 
a remedy broader than that necessary to 
prevent deception, or to cor­
rect the effects of past deception. 

[20] The "DIETING IS REQUIRED" 
disclosure is necessary to prevent deception. 
The record shows the X-11 tablets do not 
cause weight loss in the absence of a re­
stricted calorie diet regimen. An advertise­
ment that does not disclose this is deceptive. 
We therefore uphold the requirement that 
the phrase "DIETING IS REQUIRED" be 
included in future advertisements. 

er, see note 4, supra, the "Plan" is no more 
than a suggested diet. 

16. See Part III, supra. 

17, Petitioners rely on Marco Sales Co. v. FTC, 
453 F.2d 1 (2d Cir. 1971), as support for the 
proposition that the inconsistent treatment re­
quires us to vacate the order. Marco Sales Co., 
however, is distinguishable from the case at 
bar. There the Commission issued an order 
against a manufacturer which was wholly in­
consistent with an almost contemporaneously 
issued Trade Regulation Rule without even ad­
verting to the new regulation, much less ex­
plaining why it refused to adhere to that regu­
lation. Agency adjudications do not create in­
dustry-wide standards as rulemaking does. 

https://1970)).17
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[21] Unnecessarily broad, however, is 
the requirement that the advertising by 
Porter & Dietsch and Fraser of any product 
contain the words "WARNING: THIS 
PRODUCT POSES A SERIOUS HEALTH 
RISK FOR SOME USERS. READ THE 
LABEL CAREFULLY BEFORE USING." 
The Commission itself recognizes in its brief 
that this warning should not be required for 
products that do not contain PPA or similar 
compounds, because PPA is the only ingre­
dient in X-11 shown by the record to cause 
a health risk. Yet the order is not so limit­
ed. 

Moreover, the quoted words are not suffi­
ciently specific even as to products to which 
they may appropriately be applied. So far 
as the evidence shows, PPA is dangerous 
only to users who suffer from certain ail­
ments. 

The order is modified by making the 
warning requirement applicable only to 
products that contain PPA or similar com­
pounds and changing it to read, "WARN­
ING: THIS PRODUCT POSES A SERI­
OUS HEALTH RISK FOR USERS WITH 
HIGH BLOOD PRESSURE, HEART DIS­
EASE, DIABETES, OR THYROID DIS­
EASE. READ THE LABEL CAREFUL­
LY BEFORE USING." 

C. Portions of the Order Applicable to Pe­
titioners Kelly Ketting Furth and Joseph 
Furth. 

As we understand the position of the 
Furth petitioners, they join in the objec­
tions of Porter & Dietsch and William Fra­
ser to Paragraph I, but make no arguments 
concerning the propriety of Paragraph II of 
the order, which requires them to cease and 
desist from disseminating advertisements 
for diet remedy or weight reduction prod­
ucts that in any way violate Paragraph I of 
the order. Petitioners have thus waived 
any objection to Paragraph 11.18 Fed.R. 
App.P. 28. Insofar as it applies to the 

18. Given the level of involvement of these peti-
tioners indicated by the record, see, e. g., note 
15, supra, any such objections undoubtedly 
would have proven fruitless. See, e. g., Carter 
Products, Inc. v. FTC, 323 F.2d 523, 533-534 
(5th Cir. 1963). 

Furth petitioners Paragraph II is valid as 
issued. 

VI. 

A. Pay'n Save's Liability. 

[22, 23] Petitioner Pay'n Save asserts 
that it should have been neither prosecuted 
nor found liable. It contends that no possi­
ble public interest is served by prosecuting 
a retailer who had no part in the creation of 
the advertisements. Section 5(b) vests the 
Commission, not the court, with broad dis­
cretion in determining what constitutes the 
public interest. FTC v. Rhodes Pharmacal 
Co., 191 F.2d 744, 747 (7th Cir. 1951). As 
we have stated, 

[W]e have no authority to determine 
what is in the public interest, except neg­
atively in the sense of insuring the Com­
mission does not attempt to use its pow­
ers to vindicate private rights, and possi­
bly in the case of de minimis activity. 

Montgomery Ward & Co. v. FTC, 379 F.2d 
666, 672 (7th Cir. 1967). The Commission 
has not sought to vindicate private rights 
here, and Pay'n Save's activity cannot be 
characterized as de minimis. Consequently 
Pay'n Save's public interest argument is 
without merit. 

[24] Pay'n Save also argues that it 
should not have been held liable for its use 
of advertisements prepared by the others in 
the absence of any knowledge of falsity. 
Nothing in the record indicates that Pay'n 
Save actually had knowledge of falsity. As 
to whether Pay'n Save should have known 
of the misrepresentations, the Commission 
concluded that "[i]f Pay'n Save had critical­
ly examined the advertising in light of the 
package insert, it should have been obvious 
that the advertising at least did not coincide 
with the plan." While this conclusion is 
undoubtedly correct, we need not rely on it 
in our discussion of liability because § 12 19 

19. The Commission held Pay'n Save liable for a 
violation of § 12, and, through § 12(b), of § 5. 
Pay'n Save was not held liable under § 5 direct­
ly, so we are concerned only with liability un­
der§ 12. 
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imposes a strict liability standard on dis-
seminators of false advertising. 

Section 12(a) states in relevant part: 
It shall be unlawful for any person, 

partnership, or corporation to dissemi-
nate, or cause to be disseminated, any 
false advertisement . 

Th tat te d t ak tal tatee s u oes no m e men s an 
element of violation and creates no exemp­
tion from liability for parties not involved 
in the creation of the false advertising or 
for unwitting disseminators of false adver­
tising. When Congress intended to make 
such an exemption it did so expressly. Sec­
tion 14(a) makes certain violations of § 12 
misdemeanors, but § 14(b) creates an ex­
emption from criminal liability for advertis­
ing agencies and media under certain cir­
cumstances. 15 U.S.C. § 54. Under these 
circumstances the omission of any exemp­
tion from § 12 indicates that Congress did 
not intend one. 

Pay'n Save relies on a series of decisions 
which it says indicates that the liability of 
an advertising agency may depend upon the 
extent of its participation in the deception, 
which in turn depends upon a knowledge of 
the falsity of the advertisements. Colgate­
Palmolive Co. v. FTC, 310 F.2d 89, 92 (1st 
Cir. 1962); Carter Products, Inc. v. FTC, 
323 F.2d 523, 533-534 (5th Cir. 1963); Do­
herty, Clifford, Steers & Shenfield, Inc. v. 
FTC, 392 F.2d 921, 927-929 (6th Cir. 1968). 
The Commission has, on occasion at least, 
exercised its enforcement discretion to dis­
miss complaints against advertising agen­
cies that were merely acting under the di­
rection and control of the advertiser. See 
In re Bristol Myers Co., 46 F.T.C. 162, 176 
(1949). Noting that this was a matter of 
administrative discretion, the First Circuit 
in the Colgate-Palmolive case enforced an 
order based on a finding that the agency 
was an "active mover" in the 
deception, 310 F.2d at 92, but did not inti­
mate that the FTC could not hold liable an 
agency that did not have knowledge of the 
deception. Carter Products is similar. 
There the Fifth Circuit enforced an order 
against an advertising agent that had "ac­
tually participated in the deception." 323 

F.2d at 583--534. In Doherty, Clifford the 
Sixth Circuit did say that knowing partici-
pation in the deception was necessary but 
found_ it to exist. 392 F.2d at 928,. ~29. 
Thus m each of these ~es the advert1smg 
agen~y kn~w ~~ the falsity, and the court 
sustained hab1hty. In none of them was 
the court required to decide whether the 

. . agency was liable m the absence of knowl-
edge. 

The court in Doherty, Clifford recognized 
that "[t]he fact that an advertiser made its 
representations in good or bad faith is not 
determinative of whether such statements 
are deceptive and misleading." 392 F.2d at 
925. It is settled that the advertiser's in­
tent to deceive is not an element of the 
violation. E. g., Chrysler Corp. v. FTC, 182 
U.S.App.D.C. 359, 365 n.5, 561 F.2d 357, 363 
n.5 (1977); Montgomery Ward & Co. v. 
FTC, supra, 379 F.2d at 670. We find no 
basis in the language of § 12 for not apply­
ing these principles to an advertiser who is 
a retailer. 
B. The Propriety of the Remedy as to 
Pay'n Save. 

[25] The extent of a party's culpability 
has an important bearing, however, on the 
nature of the relief that should be granted. 
Paragraph II of the Commission's order 
subjects both Pay'n Save and the Furth 
defendants, who did knowingly participate 
in the deception, to the same broad relief 
with respect to all diet remedies. They are 
prohibited from disseminating "any adver­
tising which contains a representation or 
testimonial for such product prohibited by 
Paragraph I of the Order [ which applies to 
Porter & Dietsch and Fraser], or which 
omits a disclosure for such product required 
by Paragraph I of this Order." We think 
the fact of Pay'n Save's uncritical participa­
tion in the X-11 co-operative advertising 
program is not sufficient to support an in­
ference that there is a substantial danger 
that Pay'n Save's future advertising of diet 
remedies not manufactured or distributed 
by Porter & Dietsch will be deceptive. No 
need has been shown for "fencing in" Pay'n 
Save. This paragraph of the order, there­
fore, goes too far with respect to Pay'n 
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Save and is modified to provide that, as to 
Pay'n Save, it applies only to advertising of 
Porter & Dietsch products. 

ENFORCED AS MODIFIED. 

In the Matter of F. W. KOENECKE & 
SONS, INC., Bankrupt. 

Appeal of Glenn R. HEYMAN, 
Trustee, Plaintiff. 

Appeal of Alex R. BIRNIE, Defendant. 

Nos. 78-1635, 78-1744. 

United States Court of Appeals, 
Seventh Circuit. 

Heard April 2, 1979. 

Decided Aug. 17, 1979. 

Rehearing Denied Sept. 27, 1979. 

Rehearing Denied Oct. 30, 1979. 

Appeal was taken by trustee in bank­
ruptcy from a portion of an order of the 
United States District Court for the North­
ern District of Illinois, Eastern Division, 
Hubert L. Will, J., exonerating an account­
ing firm for misappropriation of bankrupt's 
funds, and individual accountant appealed 
from portion of order establishing a con­
structive trust in favor of trustee on certain 
real property. The Court of Appeals, 
Bauer, Circuit Judge, held that: (1) conduct 
of individual accountant in making fraudu­
lent entries on books of bankrupt corpora­
tion could be imputed to accounting firm 
under agency law of Illinois so as to render 
firm liable to trustee for breach of contract 
where tf'..rms of contract contemplated that 
firm would complete or correct any entries 
in corporation's books that were known to 
be incorrect, or at the very least, that firm 
would commit no acts in furtherance of a 
fraud on the estate and where firm clearly 
authorized individual to discharge its con­
tractual obligations and thereby placed him 

in position that enabled him to continue the 
fraud while apparently acting within his 
authority, and (2) finding that individual 
received funds misappropriated from bank­
rupt corporation for his services and used 
those funds as a down payment for pur­
chase of a house was supported by evidence 
and, hence, afforded a proper basis for im­
posing a constructive trust in favor of trus­
tee on that property. 

Affirmed in part and reversed in part. 

1. Accountants e11:=>8 
Conduct of individual accountant in 

making fraudulent entries on books of 
bankrupt corporation could be imputed to 
accounting firm under agency law of Illi­
nois so as to render firm liable to trustee 
for breach of contract where terms of con­
tract contemplated that firm would com­
plete or correct any entries in corporation's 
books that were known to be incorrect, or 
at the very least, that firm would commit 
no acts in furtherance of a fraud on the 
estate and where firm clearly authorized 
individual to discharge its contractual obli­
gations and thereby placed him in position 
that enabled him to continue the fraud 
while apparently acting within his authori­
ty. 

2. Accountants e11:=>8 
Though money was misappropriated 

from corporate bankrupt before accounting 
firm was hired to update books, where 
court could have easily placed funds under 
control of trustee before they were dissipat­
ed if accounting firm had properly dis­
charged its contractual duties and disclosed 
fraudulent entries to trustee, accounting 
firm was liable to trustee on theory that its 
breach of contract was other than loss of 
money. 

3. Trusts e11:=> 110 
Finding that individual accountant re­

ceived funds misappropriated from bank­
rupt corporation for his services and used 
those funds as a down payment for pur­
chase of a house was supported by evidence 
and, hence, afforded a proper basis for im-


