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Thanks so much for the introduction. And thank you to the conference organizers for
convening this discussion, with enforcers and practitioners from across the international
community. The Federal Trade Commission has long valued and deeply invested in its
international partnerships, and we are excited to be building on that tradition. As we face this
moment of reassessment and reform in the U.S., and as we navigate common challenges across
our jurisdictions, there is tremendous opportunity for shared learning. I am thrilled that Maria
Coppola, whom many of you have long known, has recently taken the helm at the FTC’s Office
of International Affairs. Maria’s deep commitment to our international partnerships is second to
none, and I am enormously grateful for her leadership at this key time.
In previous speeches to many of you in this audience, I have discussed the need for
forward-looking enforcement in a rapidly digitizing economy.1 Today, however, I want to focus
on another core value at the center of the FTC’s antitrust agenda: the rule of law. While reform
agendas can sometimes be tarred as “radical,” at the FTC our project is, in key respects,
fundamentally conservative. As we undertake the task of ensuring our tools and frameworks can
match new economic realities, we are also deeply grounding this work in statutory text, history,
judicial precedent, and congressional intent.
Over the years, there has been extensive discussion of the antitrust revolution that took
place forty years ago.2 This conversation has tended to focus on the role of the federal judiciary
in narrowing the scope and reach of the Sherman Act, and a vast body of research has engaged in
a debate about whether the judiciary’s interpretation was wrong as a matter of legislative history.
But the judiciary did not act alone. Far less appreciated is the pivotal role that the
antitrust agencies themselves played in ushering in a pivotal shift in our approach to antitrust. In
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many areas of competition enforcement, the agencies’ post-1980 retreat did not stem from court
setbacks. Rather, agency leaders chose not to fully exercise the authority granted to us by
Congress. I worry that these decisions set us on a course that departed from the text, structure,
and history of the underlying statutes, as well as from controlling law and judicial precedent.3
Indeed, despite the ascendance of textualism, antitrust analysis has been remarkably devoid of
actually grappling with the underlying statutory text.4 Restoring antitrust to an approach that is
fully faithful to the legal authorities that Congress gave us is critical for promoting the rule of
law and for ensuring the democratic legitimacy of our work.
To understand how all this played out, it helps to begin with the FTC Act of 1914, the
statute that created the Commission itself. The FTC Act poses something of a riddle. At the time
it was passed, the Department of Justice already was bringing antitrust cases under the Sherman
Act.5 Why, then, did the United States need a second agency to enforce competition law?
The answer is that Congress determined the Sherman Act wasn’t enough. In the famous
Standard Oil case, the Supreme Court had announced that it would interpret the Sherman Act
using the open-ended “rule of reason.” A restraint of trade might be illegal, or it might not; it
would depend on whether a federal judge decided it was reasonable. Lawmakers in Congress
were alarmed. They worried that the courts’ approach delayed resolution of cases, delivered
inconsistent and unpredictable results, and gave the judiciary outsized and unchecked
interpretive authority.6 In light of this deep concern, a 1913 Senate committee report called for
legislation “establishing a commission for the better administration of the law.”7
Congress passed the Federal Trade Commission Act with the explicit goal of avoiding the
pitfalls of the Sherman Act. At the heart of the FTC Act is Section 5, which prohibits “unfair
methods of competition”—language that marked a clear distinction from the Sherman Act. With
this text, Congress distinguished between fair and unfair methods of competition and charged the
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FTC with fleshing out that distinction based on its expertise. The crucial point is that lawmakers
deliberately avoided borrowing language from the Sherman Act or from judicial interpretations
of it. They wanted Section 5 to apply to conduct that threatened open and competitive markets
even if it did not fall within the four corners of the Sherman Act.8
Time and again, the Supreme Court has reaffirmed that Section 5, by its plain text, does
not only apply to practices that violate other antitrust laws, such as the Sherman Act.9 At the
same time, the Court has emphasized the Commission’s expertise in competition matters, and
consequently awarded “deference”10 and “great weight”11 to the Commission’s determinations
that a given method of competition is unfair.
Through the late 1970s, the FTC frequently brought Section 5 cases against conduct that
would not necessarily violate the Sherman Act, what we now typically call “standalone” Section
5 cases. Those included invitations to collude;12 price discrimination claims against buyers not
covered by the Clayton Act;13 de facto bundling,14 tying, and exclusive dealing;15 and a host of
other practices.16
But starting in the 1980s, the Commission backed away from bringing standalone Section
5 cases. Some commentators have suggested that this was because the agency lost a trifecta of
cases in the early 1980s17—and it’s true, this series of losses stung and dissuaded agency leaders
for years to come. Looking closely at these cases, however, reveals that none of them disputed
the Commission’s authority or even limited the reach of Section 5. They were simply cases in
which courts held that the FTC had not met its factual or evidentiary burden.18
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The retreat from standalone Section 5 cases reached its height less than a decade ago. In
2015, the Commission announced that the FTC would not bring cases under Section 5 unless
they met a framework similar to the rule of reason, including taking into account any potential
efficiencies and business justifications.19
In other words, Congress crafted Section 5 with the specific purpose of expanding the
law beyond the Sherman Act and its rule of reason framework. It created the FTC to execute that
vision. And yet in 2015 we in effect rejected that clear statutory mandate.
As enforcers, we of course must exercise discretion in deciding what cases to bring and
how to use our limited resources. But we cannot simply ignore the text of our governing statutes
and our core congressional mandate.20 As former FTC Chair Bill Kovacic explained, “If you pull
Section 5 out of the mix of what the Commission does, I think you begin to ask profound
questions about whether the institution ought to exist at all.”
To be sure, there are difficult questions involved in determining what constitutes an
“unfair method of competition,” and the Commission lost more than a handful of cases during
the early stages of articulating its views on the matter. But we must continue to take those
challenges head-on, rather than retreat and ignore our statutory obligation. That Section 5 is
potentially open-ended is not a reason to ignore it; rather, it is a reason to enforce it with sharp
focus, supplemented by guidance, to refine and clarify its meaning and scope. This is no different
from how the courts engage with the open-ended nature of the Sherman Act on a daily basis,
more than one hundred and thirty years after its enactment. And it certainly should not provide a
basis to ignore Congress’s command and avoid the exercise entirely.”21
With this background, I believe it is clear that respect for the rule of law requires us to
reactivate our standalone Section 5 enforcement program. Shortly after I joined the agency last
year, the Commission voted to rescind the 2015 policy statement.22 Since then, one of my top
priorities has been the preparation of a policy statement on Section 5 that reflects the statutory
text, our institutional structure, the history of the statute, and the case law. I believe that we must
take “unfair methods of competition” seriously as a legal standard. I share former Chair
Kovacic’s concern that neglecting to do so presents serious risks for the FTC and for the antitrust
regime that Congress crafted.
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The Commission is currently considering this policy statement, and I hope that we will be
in a position to release it soon. The terrific team that has been leading this work internally has
spent months carefully combing through case law and legislative history. I take seriously the
mandate that Congress has given the FTC and am hopeful that this policy statement will enable
us to more faithfully discharge our statutory obligations.
This same principle of fidelity to the law drives us as we implement new merger
guidelines in partnership with our colleagues at the Antitrust Division.
The story of our anti-merger law is similar to that of the FTC Act. In 1948 the Supreme
Court decided the Columbia Steel case, which held that a clearly anticompetitive merger did not
amount to an unreasonable restraint of trade under the Sherman Act.23 After the case was
decided, Congress was urged to introduce a stricter standard of illegality.24 The Senate report
stated that: “The committee wishes to make it clear that the bill is not intended to revert to the
Sherman Act test. The intent here . . . is to cope with monopolistic tendencies in their incipiency
and well before they have attained such effects as would justify a Sherman Act proceeding.”25
And so Congress passed the Celler-Kefauver Anti-Merger Act of 1950, which amended
Section 7 of the Clayton Act, where lawmakers had first set clear limits on acquisitions.26
Combined with the 1950 amendments, the text of Section 7 of the Clayton Act, the legislative
history, and Supreme Court interpretations made a number of core principles clear.
Congress, and later the Supreme Court, observed that markets can consolidate rapidly.
Congress therefore determined that the antitrust agencies should break these trends at their
outset, well before they gathered great momentum.27 The amendments to Section 7 equipped the
agencies to block mergers if there was an incipient trend towards concentration or reduced
competition.
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Lawmakers’ skepticism of mergers was rooted in a core policy view: that often times
business expansion through internal corporate growth is superior to growth through acquisition.
Internal expansion was more likely to reflect demand for the company's products and to produce
increased investment, jobs, and output. Mergers, on the other hand, were more likely to, as the
Supreme Court later noted, “reduce available consumer choice while providing no increase in
industry capacity, jobs or output.”28
Crucially, Congress sought to center the test of illegality on probabilities, not certainties.
The text of the law refers to transactions whose effects “may be substantially to lessen
competition…” 29 Mergers could violate the law even when it was not an absolute certainty that
the particular deal in question would reduce competition in an existing market.30 Accordingly,
Congress sought for Section 7 to create a strong presumption that certain mergers were illegal.31
Finally, Congress determined that an unlawful merger cannot be saved from illegality
because it may be deemed beneficial on some ultimate reckoning of economic debits and
credits.32 The Supreme Court confirmed this when it held that such a balancing test required a
value choice “of such magnitude [that it] is beyond the ordinary limits of judicial competence.”
In fact, it observed that the value choice had already been made by Congress when, in passing
the Anti-Merger Act, it determined that to “preserve our traditionally competitive economy... [by
outlawing] anticompetitive mergers, the benign and the malignant alike, fully aware…that some
price might have to be paid.”33
Beginning in the 1980s, the antitrust agencies began straying from several of these
bedrock principles. Through administrative fiat the Commission effectively sidestepped
controlling precedent and the statutory text, including the 1950 amendments. For example, the
Commission injected back into merger analysis the “rule of reason,” directly contravening
Congress by weighing procompetitive benefits against anticompetitive harms.34 And despite
Congress’ instruction to halt concentration in its incipiency, the Commission held off on bringing
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these cases. As a result, firms were able to consolidate markets until every remaining firm was
critical to maintaining even a semblance of competition.
As we pursue our revision of the merger guidelines and as our teams have dug into the
controlling legal precedent, I have been struck by the extent to which prior guidance departed
from the law. For example, the 1982 guidelines first introduced the notion that efficiencies might
justify a merger that was otherwise illegal, despite clear precedent rejecting such a balancing test
given the text of the statute.35 The guidelines also deemphasized the role of the structural
presumption in horizontal mergers and focused on effects, imposing a standard of proof so high
as to effectively ignore the law’s focus on probabilities, rather than certainties.36 Subsequent
guidelines introduced a new test for the assessment of vertical mergers that did not follow
controlling Supreme Court precedent.37 Similarly, the guidelines almost entirely jettisoned
market expansion and conglomerate theories.38 This happened despite the fact that, as the
Supreme Court had recognized, those theories of harm were squarely within the scope of the
statute.39
Even some judges took notice.40 In 1986 Judge Posner commented in an opinion
affirming a merger case brought by the FTC that the “Commission may have made its task
harder (and opinion longer) than strictly necessary…by studiously avoiding reliance on any of
the Supreme Court's section 7 decisions from the 1960s…”41 He observed that this avoidance
was strange especially given the fact “[n]one of these decisions has been overruled.”42
Notably, this trend towards a more permissive merger policy was not a purely domestic
affair. Through international engagement, the U.S. sought to persuade counterpart agencies
around the world to focus primarily on cartel enforcement and horizontal mergers. We
35
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successfully promoted the idea that vertical mergers could rarely, if ever, be harmful. The focus,
the U.S. claimed to the international audience, should be on prioritizing the benefits of
efficiencies in non-horizontal mergers.43
I am thrilled by the progress our teams are making on the revision of the merger
guidelines, and we plan to publish draft guidelines in the coming months. As with our Section 5
work, this effort is deeply rooted in the text of our statutes, in controlling law and precedent, and
in Congress’s deep commitment to robust enforcement. Anchoring our reform efforts in these
core principles will bring antitrust more squarely within the rule of law.
Faithfully enforcing the antitrust laws will necessarily involve taking action against
dominant firms, some of which are among the wealthiest and most powerful companies in the
world. These companies are often able to marshal enormous resources to try to dissuade
enforcers. But upholding the rule of law requires that we administer our statutes without fear or
favor.
As we set out on this course-correction in the U.S., realigning our international
engagement accordingly will be key. We are fortunate to have a terrific international community
of antitrust enforcers, and harnessing these partnerships for shared learning will be especially
critical in these times of transition.
Thank you.
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