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I.

Introduction 1

I appreciate the opportunity to respond to the Department of Agriculture’s request for
comments on the Advance Notice of Proposed Rulemaking, “Poultry Growing Tournament
Systems: Fairness and Related Concerns.” 2 The FTC has a special interest in rulemaking under
the Packers and Stockyards Act, given that the Packers and Stockyards Act was modeled in part
on the Federal Trade Commission Act, and that both statutes seek to promote fair competition. 3
The USDA’s proposed rule on transparency in poultry grower contracting and
tournaments 4 is an important first step toward a more fair, competitive, and resilient food system.
However, in light of the severe degree of concentration in local markets for poultry grower
services, additional rulemaking that involves specific prohibitions and limitations on deceptive,
unfair, and discriminatory contract terms and business practices is needed to supplement any
disclosure rule. I appreciate that the USDA is studying these issues and recommend further
policy development and rulemaking aimed at the substantive issues of unfairness, deception, and
discrimination in the poultry sector.
II.

Monopsony, Oligopsony, and Market Power in the Poultry Sector

The poultry sector has become increasingly concentrated in recent decades and is one of
the most vertically integrated parts of the food system. 5 Poultry companies own and control the
production process from start to finish. The top four companies control 54% of the market. 6
Many local markets for poultry growers are significantly more concentrated. Fully half of poultry
growers have a choice of only one or two poultry companies with which they can work. 7
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Evidence suggests that the market power that poultry companies wield is significant.
Research shows that these poultry processors can dictate price, quantity, and the minutest
operational details of how poultry growers do business, and that they have created a system that
shifts the economic risks of chicken production onto poultry growers, increasing their own share
of the gains in the system. 8 Farmers have also shared how poultry companies have wielded their
market power to control growers through both the threat of and actual retaliation. 9
Raising chickens is the riskiest step in the poultry-production process—and it is the
single step that poultry companies contract out. Poultry growers work on contract and do not
own the chickens they raise or the food or medicine they use in their trade. Instead, poultry
companies provide these items, maintaining tight control over the inputs into the chicken-rearing
process, including the age and breed of flocks, quality of food, quality of medicine, and timing of
delivery for processing. 10
Once a flock of chickens is fully grown, the growers return the chickens to the companies
for processing. The companies evaluate the chickens and determine the price for each flock
through using the “tournament” system, which pays farmers according to their relative rankings,
effectively pitting farmers against one another. This “tournament” system also enables the
companies to maintain wide discretion over the prices they pay and keep growers largely in the
dark about how those prices are set. These prices can vary significantly from year to year, having
a large impact on growers’ year to year earnings. 11 One study found that growers lose money
two years out of every three, 12 while another found that prices are set so low that that nearly
three quarters of growers whose sole source of income is chicken farming live below the poverty
line. 13
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Poultry companies require growers to bear most of the capital costs of production,
including land, buildings, and equipment. 14 They mandate detailed and unique specifications for
poultry houses and equipment, including square footage, ventilation capacity, watering systems,
waste management, and more. Farmers have noted that these requirements often have the effect
of locking growers into exclusive relationships with particular firms. 15 Processors also regularly
require growers to update their facilities and equipment. 16 Research has shown that many
growers take on substantial debt to cover the upfront capital costs of a poultry-growing operation
and that they struggle or fail to repay that debt. 17
In addition to setting up a system that extracts maximum value, poultry processors have
reportedly exercised their power through retaliatory business practices, chilling free speech and
core liberties. Farmers recounted to government officials how poultry companies threatened to
retaliate against growers who attended and spoke at a USDA-DOJ workshop, noting that the
opacity of the tournament system provided the companies with a range of subtle means to do
so. 18 Reporting has also shown that poultry companies have manipulated the inputs of the
production process to punish growers who speak out about industry abuses, including retaliating
against farmers of color. 19
The ANPR and proposed rule reflect a keen understanding of these market dynamics, and
USDA rightly acknowledges that poultry companies often function as local monopsonists or
oligopsonists with the power to control prices, prescribe contract terms, and retaliate against
growers who object to these tactics. Few growers would accept these unfair contract terms,
punitive business practices, and substandard economic outcomes if they had meaningful choice.
III.

The Problem of Asymmetrical Information and the Proposed Rule’s Remedy

The proposed rule identifies numerous information asymmetries that exist between
poultry companies and poultry growers. For example, growers generally lack information on the
wide range of payments available in the tournament system, which frustrates their ability to
project earnings. 20 Growers also lack reliable information on the income effects of input quality
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variability, including poultry breed, poultry flock origin, gender ratio, health, feed quality, and
medicine quality. 21 Other examples abound.
The proposed rule creates disclosure requirements to address these information
asymmetries. For example, the proposed rule requires poultry companies to disclose the income
range of poultry growers in a prospective grower’s region; information about the origin, breed,
gender ratio, and health of the flock placed with the grower within 24 hours of delivery; and
much more. 22 The proposed rule also requires CEOs of poultry companies to certify the accuracy
of these required disclosures and cooperate with USDA audits of disclosed information. 23
IV.

The Need for Substantive Limits in Poultry Grower Contracts

Mandatory disclosure requirements are an important first step toward addressing the
information asymmetries that the USDA has identified. However, while disclosure rules can
address deception, they cannot address unfairness if growers lack robust competition for their
services or any meaningful choice. Put another way, it only helps to know you are getting a bad
deal if someone else is offering a better one. 24
Some economic models posit that equipping chicken growers with more information
could lead to improved economic outcomes. 25 As a general matter, these models presume that
market participants will seek out information and comparison shop when they believe that they
can benefit from such activities. As disclosure makes pricing arrangements and contract terms
more transparent and widely understood, these models predict that companies will find new ways
to compete to attract informed customers. In other words, these models posit that in an ideally
functioning market, where perfect information is available at no cost to each market participant,
fully informed actors will make rational choices that are optimized for their financial
circumstances and lifestyles.
This theoretical account of market behavior breaks down in an oligopsonistic (and in
some localities, monopsonistic) market like the poultry sector. The availability of disclosures
may greatly affect market behavior in competitive markets, but the degree of concentration in
this sector severely diminishes poultry growers’ ability to choose to do business with competing
poultry processors. The premise of disclosure regulation is to improve market participants’
ability to make informed choices. It follows that a standalone disclosure regime cannot be
effective when market participants lack meaningful choice. 26
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While disclosure is an important step, the severe degree of concentration that typifies
local and regional poultry markets requires more. For these reasons, I strongly support USDA’s
plan to pair its disclosure rule with further policy development and rulemaking that addresses
unfair, deceptive, and discriminatory contract terms and business practices through specific
prohibitions and limitations. 27
V.

Remediating the Harms Caused by Unfair Contract Terms

As noted above, the FTC Act implicates many of the same concerns as the Packers and
Stockyards Act. In particular, the FTC Act bans “unfair methods of competition in or affecting
commerce, and unfair . . . acts or practices in or affecting commerce.” 28 The Packers and
Stockyards Act makes it unlawful for packers, swine contractors, and poultry dealers to “engage
in or use any unfair . . . practice or device.” 29 Below, I highlight several examples where the FTC
has used its unfairness authorities, both through rulemaking and enforcement actions, to
remediate the harms caused by unfair contract terms.
First, the FTC has used rulemaking to prohibit certain one-sided contract terms where
competition failed “to produce the mix of standardized contract terms that would best satisfy
borrower preferences” and therefore where there existed “no bargaining over the boilerplate
contract terms.” 30 Finding that these conditions produced contracts that substantially injured
consumers, the FTC promulgated its Credit Practices Rule to protect consumers from unfair
terms and conditions in credit contracts. 31 For example, companies once used contracts that
routinely authorized creditors collecting defaulted loans to seize and sell the borrowers’ clothing,
furniture, and other belongings. 32 Wage-assignment provisions were another common feature of
consumer credit contracts. A wage assignment permits a creditor, upon filing with the debtor’s
employer, to take all or a portion of the debtor’s wages directly from his employer. 33 The Credit
Practices Rule prohibits certain lenders and retailers from including these and other onerous
remedies in consumer credit contracts. 34
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The FTC has also successfully challenged unfair contract terms where the material terms
of a bargain changed and one party had little to no exit option. These terms have included a
provision that offered “lifetime” annual renewal fees for guarantees of protection against termite
damage that was later amended to raise those fees; 35 and a provision that warned customers,
through package inserts included in product shipments, that they would owe hundreds of dollars
to the company if they wrote negative reviews about its products. 36 The FTC has also challenged
the unfair use of contract terms, as in a case where a company’s standard contract provided for
confessions of judgment, and the company used confessions of judgment against consumers who
had not breached their contracts or were current in their payments. 37
Finally, the FTC has exercised its authority to challenge coercive contracts in contexts
where a dominant firm used its market power to force acceptance of other onerous terms that
furthered its own competitive advantage. For example, the FTC stopped three major oil
companies from forcing their service stations and dealers to buy tires and other products from
tire companies where the oil companies took commissions on the sales of those products. 38
The examples of enforcement actions listed above do not feature precisely the same
unfair contract terms or legal issues as those at issue in the ANPR. Nonetheless, the USDA could
apply broadly similar reasoning to justify restrictions on unfair contract terms in the poultry
sector.
VI.

Conclusion

The USDA’s issuance of its proposed rule is an important and constructive step towards
promoting a more fair, competitive, and resilient food system. I urge the USDA to build on this
disclosure-based effort by promulgating rules that contain specific prohibitions and limitations
on deceptive, unfair, and discriminatory contract terms and business practices. The FTC stands
ready to engage with USDA staff to lend support to the agency’s rulemaking activities in this
critical area.
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