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Order requiring a Wilmington, Del., seller of personal income tax preparation . 
services and its wholly-owned subsidiary located in Morristown, N.J., among 
other things to cease misrepresenting the terms and conditions of its 
guarantees, using the term "instant tax refund," and misusing confidential 
information obtained from taxpayer customers. 

Appearances 

For the Commission: David C. Fix and Robert D. Friedman. 
For the respondents: Edgar T. Higgins, Morristown, N.J., Hogan & 

Hartson, Wash., D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Beneficial Corpora
tion and Beneficial Management Corporation, corporations, hereinafter 
referred to as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent Beneficial Corporation is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Delaware, with its principal office and place of business 
located at 1300 Market St. in the city of Wilmington, State of Delaware. 

Respondent Beneficial Managernent Corporation is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New Jersey with its principal office and place of 
business located at 200 South St., in the city of Morristown, State of 
New Jersey. It is a wholly-owned subsidiary of, and is managed, 
directed and controlled by, respondent Beneficial Corporation. 

PAR. 2. Respondents are now, and for some time last past have been, 
engaged in the advertising, offering for sale and sale of personal 
income tax preparation services and the extension of consumer credit 
to the general public. · 

Respondents sell their aforesaid products and services directly and 
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through various Qorporate subsidiaries and affiliates, hereinafter 
referred to for convenience as re!Spondents' representatives. 

PAR. 3. In the course and conduct of their business as aforesaid, 
respondents now cause, and for some time last past have caused, 
monies, contracts, l:)usiness forms and other commercial paper and 
printed materials in connection with said income tax preparation and 
personal loan and consumer financing services to be· sent by United 
States mail from respondents' phice of business in the State of New 
Jersey to their loGal offices ;:i,nd subsidiaries and purchasers of 
respondents products and services located in various other States of 
the United States, and maintain and at all times mentioned herein have 
maintained a substantial course of trade in said services in commerce, 
as "commerce" is defined in the Federal Trade Commission Act. 

PA.Ji. 4. In the course and conduct of their business, respondents and 
their representatives have disseminated, and caused the dissemination 
of, certain advertisements concerning the said income tax preparation 
services by various means in commerce, as "commerce" is defined in 
the Federal Trade Commission Act for the purpose of inducing and 
which wer~ likely to induce, directly or indirectly, the purchase of said 
income tax preparation services and the extension of consumer credit. 

PAR. 5. For the · purpose of disseminating such advertisements, 
respondents and their representatives have employed television and 
radio commercial broadcasts, newspaper and periodical insertions, 
direct mail literature and point of sale promotional materials. 

Typical of the statements and representations in said advertise
ments, but not all inclusive thereof, are the following: 

1. Radio and Television: 
a) Thjs year have your tax returns prepared a better way * * * by computer * * * at 

Beneficial Finance. With Beneficial's Income Tax Service for as little as $5 * * * you get 
.maximum deductions * * * 100% accuracy * * * Plus you can get an Instant "Tax 
Refund." The instant yoµ qualify for a loan-you get your refund * * * in cash-instantly. 
So have your taxe!'l done at Beneficial Finance. and get your Instant "Tax Refund." 

b) Where are th~ srmirt peopl~ having their tax returns prepared this year? At 
Beneficial Finance, That's right, Beneficial Finance - with its new, fully computerized 
Income Ta~ Servic~, You get all th~ d~ductions you're entitleµ t9 - and since your return 
is figurecl by comput~r, it's guaranteecl accurate. Now * * * here's the big news: At 
Beneficial, ;md only ~t Beneficial, yol! can get an Instant "Tax Refund." The instant you 
sign your r~turn and qualify for ~n on-the-spot loan, Beneficial advances you the full 
amount of your refµml. So there's no waiting all those weeks and weeks for your check 
from the Goy~rnment. It's the Instant "Tax· Refund" -at Beneficial Finance. 

c) If you haven't done your income taxes yet * * * if you're worried about all those 
new forms and regulations * * * if like so many of us you just can't get down to all that 
figure work on your tax return-let Beneficial Finance take the load off your mind! For 
as little as $5, Beneficial's Income Tax Service will do your return by computer. It 
couldn't be simpler: Beneficial's computer figures out your maximum deductions and 
prepares your return with 100% accuracy. And, if you have a refund coming, you can get 
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it right away with Beneficial's Instant "Tax Refund" the instant you qualify for a loan, 
you get your refund-in cash-instantly! Just look in the white pages of your phone book 
for the Beneficial office near you. And, call up or come in * * * today 

2. Newspaper and direct mail. 
a) New Income Tax Service offers INSTANT "TAX REFUND"* 
Beneficial Finance offers a complete tax preparation service, fully computerized to 

give you maximum deductions. Accuracy is 100% guaranteed. (Beneficial pays any 
penalty or interest if it makes an error!) 

* If you have a refuncl coming, you clon't have to wait week,; for a Government check. The instant you i;ign your 
return and qualify for an on-the-spot loan, you get your refund-in cash-instantly. Only at Beneficial. 

This year, let Beneficial prepare your tax returns! $5 and up. 

* * * * * 

And if you want cash to pay your taxes, or for any good reason, remember: your're 
good for more at Beneficial. Offices everywhere * * * open all year. Phone or come in 
* * * now! A void the rush. 

b) It's a fact: 7 out of every 10 taxpayers who have their returns prepared by 
Beneficial's Income Tax Service get refunds. 

c) BENEFICIAL INCOME TAX SERVICE* * * for as little as $5 
* * * fully computerized to give you maximum deductions and guaranteed 100% 

accuracy.* * * especially designed for the typical American family. 

** * * * 

Then, there are the pitfalls, hazards, and worries about overpayment; underpayment; 
delays in getting refunds; being questioned or audited, making mistakes; the Internal 
Revenue Service computer; adding, substracting, multiplying, and dividing, misunder
standing complicated instructions, and coming to grips with the problem itself. That's 
why smart people-smart taxpayers-will rely on tax experts to prepare their income tax 
returns this year. And foremost among tax experts are the men at Beneficial. 

* * * * * 
Beneficial is completely familiar with-and understands-the new tax forms and tax 

requirements. Beneficial's Managers-experts in money matters - are accustomed to 
extremely accurate figure work and are therefore, exceptionally competent with tax 
returns. 

* * * * * 

Beneficial stands behind and guarantees the accuracy of every tax return it prepares. 
If Beneficial makes any errors that cost you penalty or interest of any kind, we will pay 
the penalty or interest. 

PAR. 6. By and through the use of the above-quoted statements and 
representations, and others of similar import and meaning, but not 
expressly set out herein, respondents and their representatives have 
represented, and are now representing, directly or by implication, that: 

1. Respondents will provide taxpayers who have Lheir returns 
prepared by respondents and to whom a refund is owed by the Intemal 
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Revenue Service with an "instant refund" at the time their returns are 
prepared. 

2. Respondents will reimburse the taxpayer for any payments the 
taxpayer may be required to make in addition to his initial tax payment, 
if such additional payments result from an error made by respondents 
and their representatives in the preparation of the tax return. 

3. Respondents' and their representatives' tax preparing personnel 
are specially trained and unusually competent in the preparation of tax 
returns and the giving of tax advice, and that they have the ability and 
capacity to prepare and give advice concerning complex and detailed 
income tax returns. 

4. The percentage of respondents' tax preparation customers who 
receive refunds is demonstrably greater than the percentage of the tax 
paying public at large who receive refunds. 

PAR. 7. In truth and in fact: 
1. Respondents' "instant tax refund" is not a refund but a personal 

loan and the recipient of the loan is required to pay finance charges and 
other costs for such loan. 

2. Respondents and their representatives ·do not reimburse the 
taxpayer for all payments he is required to make in addition to his 
initial tax payment if such additional payments result from an error 
made by respondents and their representatives in the preparation of 
the tax return. 

3. Respondents' and their representatives' tax preparing personnel 
are not specially trained and unusually competent in the preparation of 
tax returns and the giving of tax advice, and they do not have the 
ability and capacity to prepare and give advice concerning complex and 
detailed income tax returns. 

4. The percentage of respondents' tax preparation customers who 
receive refunds is not demonstrably greater than the percentage of the 
taxpaying public at large who receive refunds. 

Therefore, the statements and representations set forth in Para
graphs Five and Six hereof were, and are, false, misleading and 
deceptive. 

PAR. 8. In the further course and conduct of their business 
respondents and their representatives enter into a relationship with 
their tax preparation customers which is impliedly represented as, and 
is inherently, confidential and private in nature. As a result of the 
aforesaid relationship, respondents and their representatives are 
provided and receive certain information from their tax preparation 
customers. Respondents and their representatives retain a copy of each 
income tax return prepared by them and a copy of a financial profile 
which is filled out for each customer on . the basis of information 
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provided by the customer ostensibly for respondents' use in the 
preparation of the customer's tax return. 

Both the aforesaid copy of the tax return and the financial profile 
contain private and confidential data of both a personal and financial 
nature for each of respondents' tax preparation customers. 

During the initial interview with the customer and at various times 
subsequent thereto, respondents and their representatives review the 
information on the retained copy of the customer's tax return and 
financial profile, and make a determination as to whether to solicit the 
customer for some type of consumer financing offered by respondents. 
On the basis of such determination, respondents and their representa-

. tives solicit the tax preparation customer, either orally and in person or 
by mail or telephone, for the purpose of inducing the customer to accept 
an extension of consumer credit in the nature of a personal loan or 
otherwise. 

Respondents use, and have used, the aforesaid information gathered 
as a result of the preparation by respondents and their representatives 
of their customers' income tax returns in the manner hereinabove 
described without the prior knowledge and consent of said customers, 
and respondents have failed to disclose such use and intended use to 
their customers. 

PAR. 9. The aforesaid acts and practices of respondents, and the 
special relationship created by respondents with their customers as 
described in Paragraph Eight hereof, has had, and now has, the 
capacity and tendency to mislead respondents' customers into the 
erroneous and mistaken belief that the information they provided 
respondents will only be used for the purpos€ of preparation of their 
income tax returns and will remain confidential. 

Therefore, the respondents' failure to disclose the use of the 
aforesaid information for purposes other than the preparation of their 
customers' tax returns is false, misleading and deceptive. 

Furthermore, respondents' use of the aforesaid information for 
purposes other than the preparation of their customers' tax returns 
without the prior knowledge and consent of their customers is contrary 
to, and in substantial disregard of, the special relationship between 
respondents and their customers as described in Paragraph Eight, 
hereof, and is, and was, unfair. 

PAR. 10. In the course and conduct of their business, and at all times 
mentioned herein, respondents and their representatives have been in 
substantial competition, in commerce, with corporations, firms and 
individuals in the sale of income tax preparation services of the same 
general kind and nature. 

PAR. 11. The use by respondents and their representatives of the 
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aforesaid false, misleading and deceptive statements and representa
tions, and unfair acts and practices, has had, and now has, the capacity 
and tendency to mislead members of the public into the erroneous and 
mistaken belief that said statements and representations were and are 
true and into the purchase of respondents' and their representatives' 
income tax preparation services by reason of said erroneous and 
mistaken belief. 

PAR. 12. The aforesaid acts and practices of respondents and their 
representatives as herein alleged, were and are all to the prejudice and 
injury of the public and of respondents' and their representatives' 
competitors and constituted and now constitute unfair methods of 
competition in commerce and unfair and deceptive acts and practices in 
commerce, in violation of Section 5 of the Federal Trade Commission 
Act. 

INITIAL DECISION BY MONTGOMERY K. HYUN, 

ADMINISTRATIVE LAW JUDGE . 

OCTOBER 21, 1974 

PRELIMINARY STATEMENT 

On Apr. 10, 1973, the Federal Trade Commission issued a complaint ,· 
charging Beneficial Corporation and Beneficial Management Corpora
tion with a violation of Section 5 of the Federal Trade Commission Act 
(15 U .S.C. §45) by engaging in certain acts and practices in connection 
with their income tax preparation business. Paragraphs Four through 
Seven of the complaint allege that certain advertising claims made by 
respondents in connection with their income tax preparation business 
are false, misleading and deceptive. Paragraphs Eight and Nine of the 
complaint allege that respondents have used income tax information 
obtained from their tax preparation customers to solicit the latter for 
consumer loans and that these practices are deceptive and unfair to the 
consumer. By answer duly filed, respondents denied that any of their 
challenged acts or practices violated Section 5 of the Federal Trade 
Commission Act. · 

Prehearing procedures commenced in May 1973. In January 1974, the 
case was reassigned to the present administrative law judge. Respon
dents' two motions to withdraw the matter from adjudication, duly 
certified to the Commission by the administrative law judges, were 
denied by the Commission in August 1973 and April 1974. In November 
1973, counsel for the parties entered into a Stipulation For Partial 
Adjudicated Settlement, which was filed on Dec. 3, 1973. As a result, all 
of the advertising issues in the complaint, except Paragraph Six (1) and 
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Paragraph Seven (1) dealing with respondents' "Instant Tax Refund;; 
advertising claims, were settled. Evidentiary hearings with respect to 
the remaining issues were held in April; May and June 1974, in 
Washington, D.C. Following reception of further evidence upon a 
motion by respondents; the evidentiary record was closed on July 23, 
1974, and the parties filed their respective proposed findings and 
orders, and briefs on Aug. 23, 1974. 

Any motions not heretofore or herein ruled on specifically or 
indirectly by necessary effect of the conclusions of this initial decision 
are hereby denied. 

The proposed findings, conclusions and briefs of the parties have 
been given careful consideration, and to the extent not adopted in this 
initial decision in the form proposed or in substance, they are . rejected 
as not supported by the evidence or as immaterial. 

Having considered the entire record in this proceeding and the 
demeanor of the witnesses, together with the proposed findings, 
conclusions and orders and briefs submitted by the partiM, the 
administrative law judge makes the following findings of fact. 1 

FINDINGS OF FACT 

I. Respondents and Their Business · 
1. Respondent Beneficial Corporation is a corporation organized, 

existing -and doing business under and by virtue of the laws of the State 
of Delaware, with its principal office and place of business located at 
1300 Market St., in the city of Wilmington, State of Delaware (Ans., 
par. 1). 

2. Respondent Beneficial Corporation wholly owns subsidiaries 
engaged in the consumer loan business; many of those subsidiaries also 
operate a tax preparation business. In addition, Beneficial Corporation 
wholly owns Western Auto Supply Company (a nationwide merchandis
ing company), Spiegel, Inc. (a mail order merchandising company), and 
various other companies engaged principally in the sales finance and 
creditor insurance business (CX 18 at p. 3). In 1972, Beneficial 
Corporation had a net income of approximately $82 million (CX 18 at p. 
6). 

3. Respondent Beneficial Management Corporation is a corporation 
organized, existing and doing business under and by virtue of the laws · 

1 References to the record are made in parenthesis, using the following abbreviations: 
CX - Commission Exhibit 

RX - Respondents' Exhibit 
Tr. - Transcript of the testimony 
CPF - Complaint Counsel',; Proposed Finrlings 
RPF - Respondents' Proposed Findings 
CB• Complaint Counsel's Brief 
RB - Respondents' Rrief. 
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of the State of Delaware, with its principal office and place of business 
located at 200 South Street, in the city of Morristown, State of New 
.Jersey. It is a wholly-owned subsidiary of respondent Beneficial 
Corporation and provides various accounting, auditing, management 
services, including the formulation of advertising and sales policies, for 
the subsidiaries of Beneficial Corporation who operate the local loan 
and tax preparation offices (Ans. pars. 1, 2; Higgins, Tr. 204). 

4. Respondent Beneficial Corporation through its subsidiaries has 
for many years been engaged in the consumer loan business and more 
recently in the tax preparation business. Its subsidiaries, including 
respondent Beneficial Management Corporation, have formulated and 
caused the dissemination of advertisements concerning income tax 
preparation services throughout the United States. Respondents have 
maintained a substantial course of trade in the offering of consumer 
loans and income tax preparation services in commerce, as "commerce" 
is defined in the Federal Trade Commission Act. At all times 
mentioned in the complaint, respondents have been, and now are, in 
substantial competition with individuals, firms and corporations 
engaged in the offering of consumer loans and income tax preparation 
services of the same general kind and nature as offered by respondents 
(Ans., pars. 1-5; CX 18, 33, 137; Snyder, Tr. 8). 
IL Liability of Respondents 

5. Beneficial Corporation is a conglomerate primarily composed of 
the Beneficial Finance System (a general term used to refer to the 
Beneficial Corporation subsidiaries which engage in the loan and 
finance business), Spiegel, Inc., and Western Auto Supply Company 
(CX at p. 3; Higgins, Tr. 178; finding 2). 

6. On Dec. 31, 1972, there were approximately 1800 subsidiaries in 
the Beneficial Finance System; 1505 of these in the United States. Each 
of these U.S. local loan offices· are owned and operated by a separate 
subsidiary of Beneficial Corporation [hereinafter local loan subsidiar
ies]. Approximately 1300 of these offices offer tax preparation services. 
With the exception of a few shares of a few subsidiaries, Beneficial 
wholly owns all of the stock of the local loan subsidiaries in the United 
States (CX 18 at pp. 8-9; Higgins, Tr. 179, 152). Beneficial Management 
Corporation, also a wholly-owned subsidiary of Beneficial Corporation, 
furnishes services at cost to the local loan subsidiaries (Ans., par. 2; 
Higgins, Tr. 204-05). 

7. Beneficial Management Corporation of America is a wholly 
owned subsidiary of Beneficial Corporation. It employs regional and 
field supervisors throughout the country and is responsible for 
implementing the procedures which are established by Beneficial 
Management Corporation (Higgins, Tr. 205-06). 
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8. Beneficial Management Corporation formulated and approved all 
the advertising challenged in the complaint and in conjunction with the 
local loan subsidiaries caused its dissemination to members of the 
general public (Ans., par. 2; Snyder, Tr. 6-22; findings 36--~38, infra). 

9. Beneficial Management Corporation prepared and disseminated 
to the local loan subsidiaries various memoranda, directives, and other 
documents containing instructions on the use of tax information at 
issue in this case (CX 19-34, 35, 38, 41; Ans. to Requests for Admissions 
1, ~-{, 4; Snyder, Tr. 24-25, 27). 

10. Beneficial Corporation's local loan subsidiaries disseminated 
various point of sale and direct mail advertising pieces which were 
prepared by Beneficial Management Corporation. The local loan 
subsidiaries pay for the cost of this advertising (finding 38, i'1~fra; CX 
99-111, 124, 125, 162, 163, 164, 165; Snyder, Tr, 19). 

11. Telephone directory advertising is often placed at the request of 
the local loan subsidiary and is generally paid for by that subsidiary 
(Snyder, Tr. 18; findings 36-41, infra). 

12. The acts and practices :relating to use of tax information which 
are alleged to be unfair and deceptive in Paragraphs Eight and Nine of 
the complaint were actually committed by employees of the local loan 
subsidiaries (CX 25-27, 29, 34, 35, 38(a)) (findings 59-64, infra). 

13. Respondent Beneficial Corporation's who!ly-ovmed local loan 
subsidiaries committed the unfair and deceptive acts and practices 
alleged in the complaint (findings 9-12, s-upra). 

14. Respondent Beneficial Corporation is the sole stockholder of the 
local loan subsidiaries and either its board of directors or executive 
committee select who are to be on the board of directors of the local 
loan subsidiaries (Higgins, Tr. 196-97). 

15. The officers of each of the 1143 local loan subsidiaries are 
identical, except for the president who is, in each region, the regional 
vice president of Beneficial Management Corporation. This pattern 
existed throughout the period 1969 through 1974 (CX 145(a); Donohue, 
T r . 225-27). 

16. All of the officers and directors of the non-New York local loan 
subsidiaries are employees of either Beneficial Management Corpora
tion or Beneficial Management Corporation of America, both wholly
owned subsidiaries of Beneficial Corporation (Higgins, Tr. 198-201; 
Findings 3, G; 7, supra). 

17. Beneficial Management Corporation of America employs be
t\veen 75 and 100 persons. Its principal offices are located in the same 
building as are those of respondent Beneficial Corporation, in 
\\Tilrnington, Del. It employs various field supervisors and auditors, and 
regional personnel and p:rornotional supervisors throughout the coun-
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try. Its only function is to provide supervision over, and service to, the 
local loan subsidiaries. It receives all of the funds necessary for its 
operations from Beneficial Corporation, and generally does not make a 
profit (Higgins, Tr. 205-20; Donohue, Tr. 245). 

18. Mr. Carroll Donohue, who serves as director and vice president 
and secretary of all the local loan subsidiaries, is not paid a salary by 
the local loan subsidiaries for performing these services, but is paid by 
Beneficial Corporation, though he is neither an officer nor director 
thereof (Donohue, Tr. 220-21, 245). 

19. All of the local loan subsidiaries rely solely on Beneficial 
Corporation for the money that they use in the operations. Funds are 
advanced to the local loan subsidiaries initially as capital contributions, 
or as loans. When a local loan subsidiary needs additional loans, it 
contacts the treasurer's department of Beneficial Corporation to 
arrange for the needed financing. The decision whether to advance 
funds in the form of additional capital contribution or loans is made by 
the treasurer and comptroller of Beneficial Corporation (Higgins, Tr. 
192-93; CX 18 at p. 9; CX 150(Z) (34-50)). 

20. The accounting for the local loan subsidiaries in the Beneficial 
Finance System is handled largely by computer. Beneficial Data 
Processing Company, a wholly-owned subsidiary of Beneficial Corpora
tion, provides the computer service to handle the basic data relating to 
the loan and finance business. It operates a terminal and computer 
system in Morristown, N.J., which has a terminal in every local loan 
office. It obtains all the funds needed for its operation from Beneficial 
Corporation (Higgins, Tr. 207-08). 

21. Beneficial Corporation in effect provides all the financing 
needed by the local loan subsidiaries for their operations and maintains 
a close watch over the financial operations of those subsidiaries 
(findings 19-20, supra). 

22. Beneficial Corporation operates various plans for the benefit of 
the employees of the local loan subsidiaries (Higgins, Tr. 208-11; CX 
150(n), (Z)(57), (Z) (67), (Z)(2), (Z)(24), 150(m), 150(c); (Z)(13)). 

23. Respondent Beneficial Corporation owns and effectively con
trols the local loan subsidiary corporations (Findings 10-21). 

24. Respondents obviously endeavor to have the local loan subsidi
aries identified in the public mind as part of the "Beneficial Finance 
System." All of the local loan subsidiaries are called "Beneficial Finance 
Company of -----" (the name of the town in which they are 
located) (CX 18 at p. 3; finding 5, supra; Higgins, Tr. 178-79). The name 
"Beneficial Finance" is displayed on the outside of most of the local loan 
offices. All of the advertising for respondents' tax service uses the 
terms "Beneficial" or "Beneficial Finance" (findings 33-47, infra), and 
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stresses the fact that a large nationwide organization is the entity 
offering the income tax preparation service. The tax service is referred 
to as the "Beneficial Income Tax Service." For example, CX 165(b) 
states: "Beneficial Income Tax Service - A Service of Beneficial 
Finance System - over 1700 loan and finance offices coast to coast." 

25. There is evidence in the record that consumers are of the belief 
that they are dealing with a large nationwide company when they 
patronize a Beneficial local loan subsidiary and that such belief is one of 
the reasons they choose to have their taxes prepared at Beneficial 
(Deveny, Tr. 375; McIntire, Tr. 426). 

26. The combined effect of respondents' advertising and the names 
of the local loan subsidiaries is to create the reasonable impression that 
the local subsidiaries are local representatives of some nationwide 
controlling "Beneficial" entity. That entity is in fact Beneficial 
Corporation (findings 24-25). 

27. Beneficial Management Corporation functions as a service 
organization for the local loan subsidiaries of the Beneficial Finance 
System. Beneficial Management Corporation does not directly engage 
in loan or income tax preparation business. Among the services it 
provides are supervision, audit, accounting, advertising, and legal 
services. It provides these services to the local loan subsidiaries at cost 
and does not make a profit. All of the funds for its operation come from 
Beneficial Corporation, through capitalization and advances of money 
as needed. Beneficial Management Corporation has never utilized 
outside sources of capital (Snyder, Tr. 6; Higgins, Tr. 204-05). 

28. ·some of respondents' "Instant Tax Refund" advertisements 
have been copyrighted. These copyrights are held by Beneficial 
Corporation (CX 113-20). 

29. On Apr. 26, 1972, there were 17 members of the board of 
directors of Beneficial Corporation. Of these 17 members, six worked 
for Beneficial Corporation or its subsidiaries: Messrs. Benadom, Bowes, 
Burd, Fultz, Higgins and Tucker. The remaining directors were outside 
directors (Higgins, Tr. 189-90). 

30. Beneficial Corporation exercises control over Beneficial Man
agement Corporation primarily through three men who hold key 
positions in both companies: Edgar T. Higgins, Cecil M. Benadom and 
Robert A. Tucker (CX 150). 

31. The significance of the overlap demonstrated in finding 30, 
supra, lies in the fact that during most of the time period relevant to 
this case, these individuals constituted a majority of the executive and 
finance committees of Beneficial Corporation and were the entire 
executive committee of Beneficial Management Corporation. Much of 
the formal decision-making responsibility of both corporations is 
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exercised by these committees as opposed to the entire boards. 
Therefore, the three top executive officers of Beneficial Corporation 
are in a position to control effectively the activities of Beneficial 
Management Corporation (CX 150(f), (s), (Z)(16), (51), (63), (68), (18-34), 
(68-87); Higgins, Tr. 190-92; CX 178; finding 14, supra.). 

32. The executive committee of the board of directors of Beneficial 
Management Corporation approved the decision to enter into the tax 
preparation business and were aware of the advertisement used with 
regard to Beneficial Income Tax Service (Snyder, Tr. 7, 10). 
III. The Unfair and Deceptive Acts and Practices 

A. Stipulation for Partial Adjudicated Settlement 
33. On Nov. 30, 1973, complaint counsel and counsel for respondents 

entered into a Stipulation for Partial Adjudicated Settlement which 
was filed on Dec. 3, 1973. The effect of this stipulation was to settle all 
of the advertising issues in the complaint except Paragraph Six (1) and 
Paragraph Seven (1) which deal with respondents' "Instant Tax 
Refund" advertising claims. Counsel stipulated that the cease and 
desist order provisions set forth in Paragraph Two of the Stipulation 
for Partial Adjudicated Settlement were appropriate relief in the 
public interest as to the acts and practices which were the subject of 
the s_tipulation (see order, infra). Counsel also stipulated, inter alia, to 
the following facts concerning these advertising representations: 

(A) Subsidiaries of respondent Beneficial Corporation disseminated 
the following advertisements: 

RADIO AND TELEVISION 

(1) This year have your tax returns prepared a better way* * * by computer* * * at 
Beneficial Finance. With Beneficial's Income Tax Service for as little as $5 * * * you get 
maximum deductions * * * 100% accuracy * * * Plus you can get an Instant "Tax 
Refund." The instant you qualify for a loan-you get your refund * * * in cash
instantly. So have your taxes done at Beneficial Finance. and get your Instant "Tax 
Refund." 

(2) Where are the smart people having their tax returns prepared this year? At 
Beneficial Finance. That's right, Beneficial Finance-with its new, fully computerized 
Income Tax Service. You get all the deductions you're entitled to- and since your return 
is figured by computer, it's guaranteed accurate. Now * * * here's the big news: At 
Beneficial, and only at Beneficial, you can get an Instant "Tax Refund." The instant you 
sign your return and qualify for an on-the-spot loan, Beneficial advances you the full 
amount of your refund. So there's no waiting all those weeks and weeks for your check 
from the Government. It's the Instant "Tax Refund"-at Beneficial Finance. 

(~{) If you haven't done your income taxes yet * * * if you're worried about all those 
new forms and regulations * * * if like so many of us you just can't get down to all that 
figure work on your tax return-let Beneficial Finance take the load off your mind! For 
as little as $5, Beneficial's Income Tax Service will do your return by computer. It 
couldn't be simpler: Beneficial's computer figures out your maximum deductions and 
prepares your return with 100% accuracy. And, if you have a refund coming, you can get 
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it right away with Beneficial's Instant "Tax Refund" the instant you qualify for a loan, 
and get your refund-in cash-instantly! Just look in the white pages of your phone book 
for the Beneficial office near you. And, call up or come in * * * today. 

NEWSPAPER AND DIRECT MAIL 

(1) New Income Tax Service Offers "INSTANT TAX REFUND"* 
Beneficial Finance offers a complete tax preparation service, fully computerized to 

give you maximum deductions . Accuracy is 100% guaranteed. (Beneficial pays any 
penalty or interest if it makes an error!) 

*If you have a refund coming, you don't have to wait weeks for a Gove;nment check. 
The instant you sign your return and qualify for an on-the-spot loan, you get your 
refund-in cash-instantly. Only at Beneficial. 

* * 

This year, let Beneficial prepare your tax returns! $5 and up. 

* * * 

And if you want cash to pay your taxes, or for any good reason, remember: you 're good 
for more at Beneficial. Offices everywhere * * * open all year. Phone or come in * * * 
now! A void the rush. 

(2) Its a fact: 7 out of every 10 taxpayers who have their returns prepared by 
Beneficial's Income Tax Service get refunds. 

(:3) BENEFICIAL INCOME TAX SERVICE* * * for as little as $5 

(B) By and through the use of the above-quoted statement and 
representations, and others of similar import and meaning, respondents 
and their representatives have represented, and are now representing, 
directly or by implication, that: 

(1) Respondents will reimburse the taxpayer for any payments the 
taxpayer may be required to make in addition to his initial tax payment, 
if such additional payments result from an error made by respondents 
and their representatives in the preparation of the tax return. 

(2) Respondents' and their representatives' tax preparing personnel 
are specially trained and unusually competent in the preparation of tax 
returns and the giving of tax advice, and that they have the ability and 
capacity to prepare and give advice concerning complex and detailed 
income tax returns. 

(3) The percentage of respondents' tax preparation customers who 
receive refunds is demonstrably greater than the percentage of the 
taxpaying public at large who receive refunds. 

(C) In truth and in fact: 
(1) Respondents and their representatives do not reimburse the 

taxpayer for all payments he is required to make in addition to his 
initial tax payment if such additional payments result from an error 
made by respondents and their representatives in the preparation of 
the tax return. 
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(2) Respondents' and their representatives' tax preparing personnel 
are not specially trained and unusually competent in the preparation of 
tax returns and the giving of tax advice, and they do not have the 
ability and capacity to prepare and give advice concerning complex and 
detailed income tax returns. 

(3) The percentage of respondents' tax preparation customers who 
receive refunds is not demonstrably greater than the percentage of the 
taxpaying public at large who receive refunds. 

Therefore, the statements and representations set forth above in 
finding 34 (A) and (B), were and are, false, misleading and deceptive in 
violation of Section 5 of the Federal Trade Commission Act (Stipulation 
For Partial Adjudicated Settlement). 

B. The "Instant Tax Refund" Advertising 
34. From 1969 through 1973, Beneficial Management Corporation 

either formulated or approved all of the advertising material utilized by 
respondents' income tax preparation business. The advertisements 
were disseminated by subsidiaries of Beneficial Corporation. All of 
respondents' advertising introduced into evidence in this case was in 
fact disseminated (Ans., pars. 2, 4; Snyder, Tr. 8-12; CX 124). There are 
in evidence advertising schedules showing respondents' radio and 
television commercials that were run for the income tax seasons 1970 to 
1973, and the areas where said commercials were run (CX 84-88; Ross, 
Tr. 79-80). 

35. Films with audio, for two of the 1973 television commercials, 
were shown during the hearings and were introduced into evidence 
(RX 20A, B). Scripts of these two commercials, accurately reflecting 
the audio portion of each, were also received into evidence (RX 20D; 
CX 84J). Tape recordings and their transcripts of two of the 1973 radio 
commercials were played during the hearings and were introduced into 
evidence (RX 20C, E, F). 

36. Telephone directory advertising of respondents' income tax 
preparation service was initiated in the second half of 1970, and began 
appearing in directories published in late 1970 or during 1971. A 
schedule showing the copy of the telephone directory advertising 
utilized, and where and when placed, prepared by respondents' 
advertising agency, was received into evidence (RX 89A-T; Ross, Tr. 
79-80). 

37. The format for newspaper advertisements used during the 1971 
tax season in approximately six states was received into evidence (CX 
56; Snyder, Tr. 20-21). 

38. Beneficial Management Corporation prepares and causes to be 
printed various point of sale and direct mail advertising pieces, which 
are then shipped to the local loan offices for dissemination (Snyder, Tr. 
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19). Examples of these were introduced into evidence (CX 52-55, 57, 59, 
76, 95, lO0(B-C), 102{B-C), 103(B-H), 104(B-C), 105(A-B), 106(A-B), 
107(A-B), 108(A-B), 90-93, 97, 98, ll0(A-G). 

39. In 1973, approximately one-half to three-quarters of the 
Beneficial loan offices placed two foot by two and one-half foot 
advertising poster in their windows and a similar size poster in their 
lobbies (CX 164A-B), copies of both of which were introduced into 
evidence (Snyder, Tr. 22-23). 

40. All of the advertisements utilized by respondents from 1969 
through 1973 prominently featured the "Instant Tax Refund" theme. In 
almost all of the advertisements, this is the dominant message 
conveyed, the most effective representation made (See advertisements 
set forth in findings 41-44, 55~59, infra). 

41. Prior to February 1970 and prior to 1972, in the case of 
telephone directory advertisements, respondents' "Instant Tax Re
fund" advertising provided no explanation of what the "Instant Tax 
Refund" actually was. (CX 89(e)) is representative of such telephone 
directory advertisements placed from 1970 until the summer of 1972 
(CX 89A-C): 

BENEFICIAL FINANCE SYSTEM 
Fully computerized Beneficial Income Tax Service gives you maximum deductions, 

complete accuracy. Exclusive: Instant "Tax Refund" loans. Phone or come in "WHERE 
TO CALL" 

The "Instant Tax Refund" portion of the radio commercial set forth 
below was run throughout most of the country in 1969 and early 1970 
(CX 85B): 

* * * Do you have a refund coming to you or your income taxes this year? Well, 
there's no need to wait weeks for your refund check. Get the money right now - even 
before you mail your return - with a cash advance from Beneficial. We call it the Instant 
Tax Refund, a special service of Beneficial Finance. Instant Tax Refund. At Beneficial, 
you're good for more * * * (CX 85F) 

42. In the summer of 1972, certain minor changes were made in the 
copy used in respondents' telephone directory advertisements. The 
relevant change was the insertion of the word "Plan" between "Instant 
Tax Refund" and "loans." CX 89P below, is representative of the 
telephone directory.advertisements used in most states from July 1972 
until the present (CX 89B): 

BENEFICIAL FINANCE COMPANIES 

BENEFICIAL INCOME TAX SERVICE Fully computerized to give you maximum 
deductions, complete accuracy. Special: As about "Instant Tax Refund" Plan loans, offices 
in this area * * * find the office near you in the Yellow Pages under "Loans." Call or 
come in today. 

43. The radio and television advertisements using the "Instant Tax 
Refund" theme underwent certain modifications from 1969 until the 
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present. In approximately F'ebruary 1970, the "Instant Tax Refund" 
representation was slightly changed to include the mention of the word 
"loan." The portions of the radio and television commercials set forth 
below are from the transcripts of commercials using the "Instant Tax 
Refund" theme from February 1970 until the end of the 1970 tax 
sea.Ron. CX 85(c) was run throughout the country (CX 85(a)). CX 84(b)
(c) was the only television commercial used during this time period. CX 
84(a): 

Radio 
* * * Now * * * here's the big news: At Benefidal. and only at Beneficial, you can get 

an Instant "Tax Refund.'' The instant you sign your return and quaiify for an on-the-spot 
loan, Beneficial advances you the full amount of your refund . So, there's no waiting all 
those weeks and weeks for your check from the Go vernrnenL It's Ow Instant ·'Tax 
Refun<l" - - at. Beneficial Finance * * * (CX 8£:,(c:) .) 

Television 
* * * With their new. fully-computerized, Eeneficial Income Tax Service. You get 

* * * maximum deductions * * * lOo<k accuracy. Plus, an Instant. 1'Tax Refund." Get 
your refund, instantly with an on-the-spot loan. So this year have your tax returns done 
at Beneficial Finance. There's an office near you * * * (CX 84(b)-(c).) 

44. In late 1970, before the 1971 tax season, the "Instant Tax 
Refund" representation, in radio and television advertising, was again 
slightly modified. In television commercials, the phrase "qualify for a 
loan" was added, and in radio commercials, the words "Advances you 
the full amount of your refund" were changed to "You get your refund 
- in cash - instantly.', The television commercial transcript set forth 
below (CX 84(d)) was run throughout the country during the 1971 tax 
season, until March 1971 (CX 84(e)). The radio commercial transcript 
set forth below (CX 86(c)) is representative of the "Instant Tax 
Refund" theme in radio commercials run during this time period. 

Radio 
* * * Right now, at Beneficial Finance * * * You're good for an Instant "Tax 

Refund." At Beneficial, you're good fo r more. Why wait weeks for your refund check 
from the Government? Get an Instant "Tax Refund" at Beneficial Finance. The instant 
you cjualify for an on-the-spot loan, you get your refund - in eash - - instantly. No matter 
where you may be borrowing, or had a loan before, call Beneficial * * * Get your Instant 
"Tax Refund.'' See Beneficial * * * Get your Instant "Tax Refund.'' Come to where 
you're good for more. Just look in the White Pages of your phone book for the Beneficial 
office near you * * * (CX 86{c).) 

Television 
* * * Plus you can get an Instant "Tax Refund.' ' The instant you qualify for a loan --· 

you get your refund * * * in cash -- instantly . So, have your l :-txes done at Beneficial 
Finance, and get your Instant "Tax Refund"* * * (CX 84(d).) 

45. The final modification in the radio and television versions of the 
"Instant Tax Refund" advertising was made in March 1971. The word 
"Plan" was added after the phrase "Instant Tax Refund'\ and the 
phrase "lend you the etiuivalent of your refund in cash" was added. 
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Although the commercials run subsequent to March 19'"/l vary, the 
"Instant Tax Refund" representation remains essentially the same in 
each (Higgins, Tr. 507-08). The portions of the radio and television 
transcripts set forth below are representative of the "Instant Tax 
Refund" theme in commercials run subsequent to March 1971. 

Radio 
* * * And listen to Beneficial\, "Instant Tax Refund" Plan: if you have a refund 

coming, you don't have to wait weeks for a Government check. The instant you qualify for 
a loan, Beneficial will lend you the equivalent of your refund, in cash, instantly. It's the 
"Instant Tax Refund" Pian* * * at Beneficial Finance* * * (CX 87(b).) 

Television 
'" ,!, * And the Beneficial "Instant Tax Refund" Plan. If you have a refund coming, 

Benefieial wiil lend you the equivalent of your refund in cash the instant you qualify for a 
loan * '" '!' (CX 84(f).) 

4G. Respondents' printed advertisements featuring the "Instant 
Tax Refund" theme also underwent minor modifications from 1969 
until 1973. Beginning in 1970, the print advertising was modified by 
placing an asterisk after the "Instant Tax Refund" reference and a 
corresponding asterisk_ below where respondents purportedly ex
plained the "Instant Tax Refund." CX 56, 57(a) and 60(b) are 
representative of the "Instant Tax Refund" reference with asterisk 
modification in print advertisements used from 1970 until March 1971: 

New Income Tax Service Offers 

INSTANT "TAX REFUND"* 

Beneficial Finance offers a complete tax preparation service, fully computerized to 
give you maximum deductions. Accuracy is 100% guaranteed. (Beneficial pays any 
interest or penalty if it makes an error!) 

*If you have a refund coming, you don't have to wait weeks for a Government check. 
The ins_t.mt you sign your return and qualify for an on-the-spot loan, you get your refund 
-- in cash - instantly. Only at Beneficial * * * (CX 56). 

Instant ''Tax Refund"* 

*If you have a refund coming, Y'JU don't have to wait weeks for a Government check. 
The instant you sign your return and qualify for an on-the-spot loan, you get your refund 
- in cash - instantly. (CX 57(a).) 

Introducing* * * 

Instant "Tax Refund''* 

*If you have a refund coming, you don't have to wait weeki::; for a Government check. 
The instant you sign your return ancl qualify for a loan, Beneficial advances you the full 
amount of your refund. We call it the Instant "Tax Refund.'' (CX tiO(b).) 

47. The final . modification of the printed advertising occurred in 
mid-March 1971. The words "loan" or "plan" were added to the "Instant 
Tax Refund'' reference

1 
and the phrase "lend you the equivalent of 

https://ins_t.mt
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your refund" was introduced (Higgins, Tr. 507-08). CX 93(a), set forth 
below, is representative of the use of the "Instant Tax Refund" slogan 
in printed advertising from mid-March 1971 to the present: 

"lnstantTax Refund" Plan 
If you have an income tax refund coming, you don't have to wait weeks for a 

Government check. The instant you qualify for a loan, Beneficial will lend you the 
equivalent of your refund in cash, instantly. (CX 93(a).) 

48. Respondents' "Instant Tax Refund" is an ordinary loan, not 
distinguishable in any way from any other loan specially or generally 
advertised or processed . in the office of any consumer finance 
subsidiary of Beneficial Corporation, in terms of months to repay, 
amounts of loan available, rates of charge, or otherwise (CX 123; 
Snyder, Tr. 29). 

49. Respondents' early advertisements, which contained no expla
nation whatever as to the nature of the "Instant Tax Refund" offer, 
had, on their face, the capacity and tendency to mislead the consumer 
into believing that if he let Beneficial prepare his income tax return and 
if the return should indicate a refund is due him, then Beneficial would, 
as a special service, give him a cash advance in the amount of his 
refund. There was nothing in the advertisements to alert the customer 
that what was being offered was a normal consumer loan with finance 
charges (finding 14, supra). Respondents' executives admitted that the 
advertising was unclear; survey reports from their advertising agency 
showed customers were confused (CX 159(4-5); Ross, Tr. 84-85; CX 
155(a); Ross, Tr. 87), and all changes made in the "Instant Tax Refund" 
advertising was made in an attempt to clarify what the "Instant Tax 
Refund" was (Snyder, Tr. 53-55, 71; Higgins, Tr. 506-07). 

50. Respondents' subsequent attempts at explanatory language in 
their radio, television, and print advertising do not succeed in exposing 
the true nature of the "Instant Tax Refund" offer (See, e.g., 
advertisements set out in findings 42, 45, 47, supra). Read in the 
context of the whole the "explanatory" language does not adequately 
explain that what is being offered is a regular consumer loan with 
finance charges. When considered in its entirety, the message is 
confusing and misleading. The fact is that the modified advertisements 
contain two different and conflicting claims. The best that can be said is 
that the advertisements are susceptible of two meanings: one, that 
Beneficial offers "Instant Tax Refund," the other, that Beneficial 
offers a consumer loan to its customer - with conditions that are not 
revealed - if they qualify for such a · loan. The former is clearly 
deceptive; therefore the advertisement as a whole is misleading. 
Moreover, the manner in which the attempted explanation is presented 
adds to the confusion and deception inherent in such advertising. In 
print, the "explanation" is generally far less prominently featured than 
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is the "Instant Tax Refund" reference. (See, e.g., exhibits listed at 
finding 47, supra). In the radio and television advertising, the dominant 
theme is the "Instant Tax Refund," not the "explanatory" language 
(CX 84-88). 

51. There is, furthermore, substantial evidence in the record in the 
form of credible consumer testimony to the effect that members of the 
public were in fact confused, misled and deceived by respondents' 
"Instant Tax Refund" advertising, even in its most modified form (CX 
158(c); Martin, Tr. 661-63, 691; RX 20(d); Flot, Tr. 713-17, 727, 729-30, 
735-38, 745-46, 764-70; CX 87(c); Moyers, Tr. 771-76, 778-79, 780; CX 
80(A-B); Snyder, Tr. 808-09; CX 84(k)). 

52. The administrative law judge finds therefore that even as 
finally modified, respondents' "Instant Tax Refund" advertising has 
the tendency and capacity to deceive the public (findings 50-51, supra). 

IV. Misuse of Tax Information 
C. Respondents' Conduct Prior to Passage of Section 316 of the 

Revenue Act of 1971 
53. Prior to actually doing so, respondents discussed internally for a 

number of years the possibility of conducting an income tax prepara
tion business in th~ir local loan offices. Discussions on the subject also 
took place between respondent Beneficial Management Corporation 
and its advertising agency Al Paul Lefton Co., Inc., with the idea that a 
tax preparation business in the local loan offices could generate 
additional loan business, through. the sale of loans to tax customers 
(Snyder, Tr. 6-8; Ross, Tr. 83-84). 

54. Respondents entered the tax preparation business in 1969, the 
purpose being to use the tax preparation business as a "feeder" to the 
loan business. Tax advertising was to enhance and develop the loan 
business, and great emphasis was placed on converting each tax 
customer into a loan customer (Higgins, Tr. 503, 508-09; Ross, Tr. 114; 
CX 20, 22, 24-27, 34, 38(a)). The loan and tax preparation businesses 
were and are completely interrelated (Higgins, Tr. 513-15). 

55. Respondents' tax preparation business was in fact highly 
effective in producing new loan business for the local offices (CX 
154(19), (22-30); ex 156(a); ex 157(i); ex 121cc); ex 142(a)-(b); ex 
143(b); Higgins, Tr. 508-09). 

56. Respondents made extensive use of temporary employees to 
work in their local offices during the tax preparation season. These 
employees . were used primarily to fill out tax interview sheets for tax 
preparation customers; they were not required to be experienced in tax 
matters, nor was much training required to learn to fill out interview 
sheets (CX 31, 32; Snyder, Tr. 34-35). Both temporary tax employees (if 
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experienced) and other office personnel would solicit consumers for 
loans (Snyder, Tr. 34; Taylor, Tr. 161; ex 27, 32, 34). 

57. Prior to December 1971, Beneficial Management Corporation 
prepared and disseminated certain instructions to the local loan 
subsidiaries of Beneficial Corporation that were engaged in income tax 
preparation on procedures to be followed in operating the tax business 
(CX 19-34, 35, 38, 41; Answer to Requests for Admissions, No. 1, 3, 4; 
Snyder, Tr. 24-25, 27). 

58. Prior to December 1971, the general procedure followed by the 
local offices in their tax preparation business was as follows: 

Employees in the local offices filled out tax interview sheets (CX 10, 
11) and data sheets (CX 9) when necessary, for each tax customer. This 
entailed the customer's disclosure of a wide variety of personal and 
financial information (CX 10, 11, 34(b)). When completed, the sheets 
contained all the information necessary to complete a customer's 
federal tax return (CX 24, 38(a); Snyder, Tr. 31-32). The interview 
sheets and data sheets were sent to Programmed Proprietary Systems, 
Inc., a computer service which returned to the local office the 
completed tax return (eX 30; Snyder, Tr. 32). The customer returned to 
the office to pick up his completed tax return (CX 30). Copies of the 
interview sheets, data sheets, and completed Form 1040's were kept in 
the permanent files of the local office (CX 23, 29, 30). 

59. The information furnished for tax preparation purposes gave 
respondent a valuable sales tool, as respondents realized. As CX 34(b) 
states: 

When you've completed the Tax Interview Form you'll have in front of you nearly all 
the information you need for making a loan. Take advantage of it. What more do you 
need? 

The local office did make every attempt to take advantage of the 
opportunities that such information provided to sell the custome1· a loan 
(CX 20, 22, 24, 27, 34(d), 38(a), 41). 

60. Respondents did not confine themselves to soliciting tax 
preparation customers for "Instant Tax Refund" loans, but attempted 
to sell loans for a variety of purposes (CX 25-26; Snyder, Tr. 28.:.29). 
They used the information appearing on tax interview sheets to 
determine the particular type of loan to offer the customers (CX 25-27, 
34, 35, 38(a)). For example, ex 26 states: · 

Right on the Tax Interview Form it shows you what banks or loan companies thi! 
customer owes. It is an easy matter to go on from there and list other debts and show 
how all the bills can be consolidated, the bank loan can be paid off, the loan company can 
be paid off, the balance on the car can be cleared. - all with a Bill Consolidation Loan (CX 
26). 

ex 25 states: 
When you get through taking the tax interview form you can determine - within 

reasonable limits - about how much the taxpayer will have to pay in taxes. Here's your 
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chance, of course, to sell a loan to pay the Government the taxes the customer owes (Plus 
Bill Consolidation (CX 25)). 

61. Failure to make a sale in the course of the first interview would 
not end the office's attempts to use the · customer's tax information to 
sell him a loan (findings 62-64). 

62. Employees in the local offices used the information available on 
the tax interview forms to run credit checks on customers to whom 
they did not sell loans on the first interview. These customers were 
then approached again, with a "firm off er of a loan amount" made to · 
them when they returned to the local office to pick up their completed 
tax returns (CX 27, 34(d)). 

63. Employees in the local offices used the information available on 
the tax interview forms to determine credit worthiness of tax 
customers in order to decide whether to offer them a Beneficial Credit 
Card. The Beneficial Credit Card is an identification card issued to 
customers so that they can identify themselves and be able to borrow 
money at local offices away from their home (CX 27, 35; Snyder, Tr. 37). 

64. Employees in the local offices used the information on tax 
interview forms to solicit tax customers for loans or "Credit Cards" by 
telephone or otherwise long after these customers had concluded their 
tax business with the local office (CX 29, 35). 

D. Respondents' Conduct Subsequent to Passage of Section 316 of 
the Revenue Act of1971 

65. Section 316 of the Revenue Act of 1971 was passed Dec. 10, 
1971, and became effective Jan. 1, 1972. Beginning in December 1971, 
respondents disseminated instructions to employees in the field on new 
procedures to be followed in soliciting tax customers for loans (CX 
126(a)-(f), 127, 129, 131, 132, 134, 138, 139, 142, 143). These included the 
use of a "BOR-56 Authorization" form by the local offices (CX 126(f)). 
This was supposedly a consent form, allowing the respondents to solicit 
the tax preparation customer for other business of the respondents. 
The offices were instructed to have each tax customer sign the BOR-56 
before any tax work was done (CX 126(b)). Completed tax forms were 
placed in a. special "Customer Tax Folder" (CX 126(d)). If the customer 
had signed a BOR-56, respondents felt free to solicit him for a loan. · 
"Loan Information Sheets" were then filled out, containing such data as 
bills owed by the customer, bank loans outstanding, loan company loans 
outstanding, car loans. All such information was kept in a "Customer 
Loan Folder," the only source to which the local office could refer in 
processing a loan (CX 139(i), (k); ex 142(b), (c); ex i26(d)). 

66. Respondents continued to emphasize the importance of selling 
loans to every tax customer, and to use the tax preparation relationship 
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as a lead-in to the sale of loans (CX 127(j), (k); 129(d), (f); 130(c); 138(b), 
(h), (i); 139(f), (k), (m), (u), (z); 140(h); 142, 143). 

67. The BOR-56 form fails to disclose clearly to the tax preparation 
customer respondents' intended use of tax information to solicit him for 
loans. It is inadequate on its face as a consent form (CX 126(f)). 
Substantial evidence in ~he record supports the finding that consumers 
do not understand the nature of the BOR-56 (Deveny, Tr. 372; Dillard, 
Tr. 392-95; Harp, Tr. 409-11, 414-16; Bolt, Tr. 485-87; Flot, Tr. 717, 738-
39). 

E. Deception 
68. Respondents failed to disclose to tax preparation customers the 

fact that information given for the purpose of tax preparation would 
not be kept confidential and used only for that purpose (finding 67). 

69. · There is substantial evidence in the record that respondents' tax 
preparation customers consider the information they provide for tax 
preparation to be private, personal, and confidential, and that they did 
or would feel taken advantage of by being solicited for loans based on 
that information without their consent (Dillard, Tr. 397-98; Snyder, Tr. 
809-11, 835-36; Flot, Tr. 724-27; Moyers, Tr. 776-78, 793, 797-98, 804-06; 
McIntire, Tr. 428-29; Heath, Tr. 494-95). 

70. Respondents' practices . in using tax information to solicit for 
loans were deceptive (findings 68-69, supra). 

F. Respondents' Acts and Practices Were Unfair 
71. Existing, established public policy, manifested in federal and 

state statutes as well as in the ethical codes of professional associations, 
regards individual income tax information as confidential (26 U.S.C. 
§7216, Tr. 351; 26 U.S.C. §7213, Tr. 356; 26 U.S.C. §6103, Tr. 356; Code 
of Virginia §58-27.4, Tr. 356; California Business and Professions Code 
§17530.5, Tr. 356; CX 81, Tornwall, Tr. 250-55; CX 79, Hechinger, Tr. 
130-35, 148; Canon 4, Code of Professional Responsibility of the 
American Bar Association, Ethical Consideration 4-5, Disciplinary Rule 
4-101, Tr. 356). 

72. Respondents' failure to respect the confidentiality of individual 
income tax information by allowing such information to be used to 
solicit tax customers for loans without their consent offends public 
policy and constitutes an unfair practice under FTC v. Sperry and 
Hutchinson Co., 405 U.S. 233 (1972); (findings 65-71, supra). 

DISCUSSION 

Stipulation for Partial Adjudicated Settlement and Remaining Issues 
As a result of the Stipulation for Partial Adjudicated Settlement, 

filed of record by the parties on Dec. 3, 1973, it was agreed that certain 
advertising issues set forth in Paragraphs Six (2) through ( 4) and Seven 
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(2) through ( 4) of the complaint be settled without further litigation and 
an agreed-to order contained in the Stipulation may be entered 

· covering the foregoing issues. Thus, the remaining issues to be litigated 
were: (1) whether respondents' advertising containing the "Instant Tax 
Refund" slogan is false, misleading and deceptive in violation of Section 
5 (Paragraphs Six (1) and Seven (1) of the complaint); (2) whether the 
unauthorized use of income tax information by respondents for 
consumer loan purposes is a deceptive act or practice in violation of 
Section 5 (Paragraphs Eight and Nine of the complaint); and (3) 

whether such unauthorized use of income tax information by respon
dents is also unfair to the consumer in violation of Section 5 
(Paragraphs Eight and Nine of the complaint). 
The "Instant Tax Refund" Advertising 

With respect to the "Instant Tax Refund" advertising which started 
in 1969 and continues to date, it is convenient to consider separately (1) 
the pre-February 1970 "Instant Tax Refund" advertisements, which 
did not employ any explanatory language, and (2) the post-February 
1970 "Instant Tax Refund" advertisements, which c,ontain some 
explanatory language designed to qualify the "Instant Tax Refund" 
slogan. 

A. Pre-February 1970 "Instant Tax Refund" Advertisements 
We need not dwell long on the first group of advertisements for they 

patently and indisputably have the capacity and tendency to mislead 
the consumer into believing that if he lets Beneficial prepare his income 
tax return and if the return indicates any refund due him, then 
Beneficial will, as a special service, give him a cash advance, namely, an 
"Instant Tax Refund." CX 85F, a radio commercial which was run 
throughout most of the country in 1969 and early 1970, is a striking 
example of this group (Also finding 41). 

It is well settled that the Commission has the authority to draw its 
own inferences from challenged advertisements. Federal Trade 
Commission v. Colgate-Palmolive Co., 380 U.S. 374, 391-92 (1965). The 
Commission and the courts have long held that an advertisement is 
deceptive if it has the tendency or capacity to deceive the public. 
Charles of the Ritz Dist. Corp. v. Federal Trade Commission, 143 F.2d 
676 (2d Cir. 1944). And, in making this determination, the Commission 
looks to the impression the advertisement makes on the gullible and 
credulous rather than on the trained and experienced. Id. Also see 
Federal Trade Commission v. Standard Education Society, 302 U.S. 
112, 116 (1937); Aronberg v. Federal Trade Commission, 132 F.2d 165, 
167 (7th Cir. 1942); Merck [ Co., Inc. v. Fede-ral Trade Commission, 
392 F.2d 921, 926 (6th Cir. 1968); Exposition Press, Inc. v. Federal 
Trade Commission, 295 F.2d 869, 872 (2d Cir. 1961), cert. denied, 370 
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U.S. 917 (1962). Indeed, the central purpose of Section 5 is "* * * to 
abolish the rule of caveat euzptor which traditionally defined rights and 
responsibilities in the world of commerce." Federal Trade Cmnrnission 
v. Sterl-ing Drug, Inc., 317 F.2d 669,674 (2d Cir. 1963).2 

B. Post-February 1970 "Instant Tax Refund" Advertisements 
Beginning in February 1970, Beneficial made certain changes in the 

"Instant Tax Refund" advertisements designed to explain that what 
was being offered by these advertisements was in fact a consumer loan. 
The initial change was the addition of an asterisk to the "Instant Tax 
Refund" slogan in printed advertisements. The asterisk directed the 
reader to an expla_natory sentence which stated in substance that "if 
you have a refund coming, you don't have to wait weeks for a 
government check. The instant you sign your return and qualify for an 
on-the-spot loan, you get your refund-in cash-instantly." Similar 
explanations were contained in all other advertising references to the 
"Instant Tax Refund" slogan. For example, see Paragraph 2(a) of the 
complaint . . 

In late 1970, the "Instant Tax Refund" advertisements were again 
modified. In television commercials, the phrase "qualify for a loan" was 
added, and in radio commercials, the words "advances you the full 
amount of your refund" was changed to "you get your refund-in cash
instantly" (finding 44). Beginning in March 1971, the "Instant Tax 
Refund" slogan itself ,...vas expanded to include the words "loan" or 
"plan" (RX 13; CXs 71, 72, 83), and the expanded slogans were further 
accompanied by various explanatory language which stated in sub
stance: the instant you qualify for a loan, Beneficial will lend you the 
equivalent of your refund in cash, instantly (findings 45, 47). 

Respondents contend that the "Instant Tax Refund" advertising thus 
modified and accompanied by further explanatory language adequately 
informs the consumer that what is being offered is a consumer loan. 
The administrative law judge is not able to accept this contention. 
When viewed and considered as a whole, the message is confusing and 
misleading. Sebrone Co. v. Federal Trade Commission, 135 F.2d 676, 
679 (7th Cir. 1943); Aronberg v. Federal Tracle Corn:,nission j 1:32 F.2d 
165, 167 (7th Cir. 1942). This confusion is due to the fact that these 
advertisements contain two different and essentially conflicting claims. 
They first imply that Beneficial's tax preparation customers will get an 
"Instant Tax Refund." They then go on to imply that the promised "tax 
refund" is a "loan" and you must qualify for it. Furthern10re, these 
advertisements are capable of misleading the public into believing t hat 

; 'Th~ recorc! l:,; ~i~sv dc.::ir that r ~sriiJnd~nt ~: v;~r;.: 1r:a:.ie kt>cn ly alh:a r(• or t he t oni'u sion n ~~uiting f ru m t. hi:: u ~e of l. h is 

group of advertisements and decided to employ ~ome form of explar,at.,ffy lantua;;e in c:,.njundion with the '"Ins tant 

Tax Refund'" ~iogan beginning in February 1970 (Snyder, Tr. !i:~-f>5, 5'/; Ros;;, Tr. 11 :,- 11',; Higgins, Tr. 50fi-07 : CX 15~; 

alsv see f:ndiug 4!)). 
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"loan" in this context means "a cash advance" offered as a special 
service to Beneficial tax preparation customers, for a nominal fee not 
related to interest charges, and that "qualify" in t,his context simply 
means that the tax preparation customer must have a refund due from 
the government (See findings 50, 51). In other words, regardless of the 
literal truthfulness of the advertisement, the overall implication in the 
mind of the viewer-audience has the capacity and tendency to mislead. 
P. Lorillard Co. v. Federal Trade Commission, 186 F.2d 52 (4th Cir. 
1950); Bockenstette v. Federal Trade Commission, 134 F.2d 369 (10th 
Cir. 1943). 

This is especially true because the "Instant Tax Refund" slogan is an 
explicit and dominant theme and no qualifying language which may 
follow it can entirely undo the initial impact of that theme. Cf The J.B. 
Williams Co., Inc. v. Federal Trade Commission, 381 F.2d 884 (6th Cir. 
1967). 

The most charitable conclusion which can be drawn from these
advertisements is that they are confusing, that they are susceptible of 
two meanings. Namely, one that Beneficial offers an "Instant Tax 
Refund" and the other that Beneficial offers a consumer loan to its 
customers if they qualify for such a loan. The former is clearly 
deceptive. Section 5 condemns such advertisements. In Judge Augustus 
Hand's words, the Commission can "insist upon a form of advertising 
clear enough so that, in the words of the prophet Isaiah, 'wayfaring 
men, though fools, shall not err therein.' " General Motors Corp. v. 
Federal Trade Commission, 114 F.2d 33, 36 (2d Cir. 1940). Also see 
Rhodes Pharmacal Co., Inc. v. Federal Trade Commission, 208 F.2d 
382, 387 (7th Cir. 1953), rev'd on other grounds, 348 U.S. 940 (1955); 
Murray Space Shoe Corporation v. Federal Trade Commission, 304 
F.2d 270 (2d Cir. 1962); Giant Food Inc. v. Federal Trade Commission, 
322 F.2d 977, 981 (D.C. Cir. 1963), cert. dismissed, 376 U.S. 967 (1964); 
United States v. 95 Barrels ofVinegar, 265 U.S. 438,443 (1924). 

Furthermore, there is substantial evidence in the record which tends 
to show that the modified "Instant Tax Refund" advertisements 
confused and misled the public and that a number of consumers 
recalled the dominant theme of these advertisements to be an offer of 
"lnstartt Tax Refund" (Martin, Tr. 663-65, 672, 691-93; Snyder, Tr. 826:. 
27; Moyers, Tr. 785). This, in return, reinforces the administrative law 
judge's impression of Beneficial's current television and radio commer
cials that they prominently feature the "Instant Tax Refund Plan" and 
play down the explanation (RX 20B and D).3 

Unauthorized Use of Income Tax Information for Loan Purposes 

' It is true that some of respondents' consumer witnesses testified to a clear understanding of these 
advertisements to mean an offer of a consumer loan. However, they were for the most part persons who were 

(Co11li1111ed) 
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A. Deceptive Act 
Complaint counsel contend that the use by Beneficial of confidential 

tax information for the purpose of soliciting consumer loans from its 
tax preparation customers is deceptive because the customers are not 
told in advance that Beneficial will make such use of the confidential 
tax information furnished to it. The theory appears to be that 
Beneficial's failure to disclose this material fact constitutes a deceptive 
act in violation of Section 5. In order to support this theory, complaint 
counsel further contend that Beneficial, by virtue of certain affirmative 
representations it makes, creates an expectation on the part of its tax 
preparation customers that the income tax information they furnish 
Beneficial will be kept confidential. 

In the administrative law judge's view, however, confidentiality 
inheres in the very nature of personal income tax information 
regardless of whether Beneficial makes, or does not make, any 
affirmative representations regarding confidentiality (See further 
discussion, infra, pp. 31-32 [pp. 145, 146, herein]). Furthermore, the 
record shows the element of confidence is an important aspect of the 
relationship between a taxpayer and a tax preparer (findings 69, 71, 
Crossley Survey). Beneficial's failure to disclose the material fact that 
the tax information will be used for loan solicitation purposes in these 
circumstances clearly is a deceptive practice in violation of Section 5. 
All-State Industries of N.C., Inc. v. Federal Trade Commission, 423 
F.2d 423 (4th Cir. 1970), cert. denied, 400 U.S. 828.4 

Furthermore, what is deceptive here is the use of the "Instant Tax 
Refund" advertising as a device to lure tax preparation customers to 
Beneficial's offices for the purpose of soliciting them for. consumer 
loans. In a real sense, Beneficial's practice in this respect is :akin to the 
so-called "bait and switch" device, which is a deceptive act in violation 
of Section 5. Tashofv. Federal Trade Commission, 437 F.2d 707 (D.C. 
Cir. 1970); Pati-Port, Inc. v. Federal Trade Commission, 313 F .2d 103 
(4th Cir. 1963). The rationale of these cases applies with equal force to 
this case. It is the administrative law judge's determination that 
Beneficial's use of the "Instant Tax Refund" slogan for the purpose of 
obtaining leads to loan prospects or luring tax service customers to 

knowledgeable of the operations of the consumer loan imlustry, including Beneficial, by reason of prior dealings or 
otherwise (Tr. 371,384, 42:!, 406-07, 495,472, 480-81, 611-12). It is well settled that testimony by some consumer,i that 

they personally would not be misled or deceived does not preclude a finding by the Commission that the challenged 
advertisement is deceptive. D011b/e Ellgle L11brica11ts, I11r.. v. Federal Trade Cm11111issio11 , :J60 F.2d 268 (10th Cir. 1965), 
cert. de11ied, :J84 U.S. 4;J4 (1966). 

Furthermore, as pointed out hereinabove, the purpose of Section 5 is lo protect the gullible and credulous as .well as 
the trained and knowledgeable, x1tpra, p. 26 [p. 141, herein J. 

• It is well recognized that in such confidential relationships, caveat en1plor has no place and equity imposes on the 
parties the rluty to act in accordance with the highest standards of morality. Cardozo, The Nat11rf! of the J11dicial 

Prt1cess, 109-110 (1922); Pound, The Spirit ofllie Ct1mmt111 Lllw, 24-25 (1921). Such duty includes that of full disclosure 
of material facts. 2 Pomeroy. Equity J 11risprude11ce §902. Cf. I Story, Eq11ity J11rispr11de11ce, §206. 
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Beneficial's loan offices for the purpose of making loans is equally a 
deceptive act in violation of Section 5. 

B. Unfairness 
Complaint counsel further argue (1) that the use by Beneficial of 

confidential tax information for the purpose of soliciting consumer 
loans is offensive to the public policy regarding personal privacy, and 
(2) that Beneficial's loan solicitation of its tax customers is immoral, 
unethical, oppressive and unscrupulous. For these reasons, it is argued, 
that Beneficial's practices are unfair to the consumer within the 
meaning of the Section 5 under Federal Trade Commission v. R. F. 
Keppel & Bro., Inc., 291 U.S. 304 (1934) ("Keppel") and Federal Trade 
Commission v. Sperry and Hutchinson Co., 405 U.S. 233 (1972) 
("S&H"). It is the determination of the administrative law judge that 
the challenged practices are unfair under Keppel and S&H because (1) 
they off end the well-established public policy regarding the confiden
tiality of income tax information, and (2) they are unethical, exploita
tive and unscrupulous. 

In their defense, respondents have advanced several arguments. 
First, it is argued that a business practice, in order to be unfair to 
consumers within the meaning of Section 5, must be a violation of some 
public policy codified into a statute or recognized by common law. In 
this connection, respondents contend that, until the enactment of 
Section 316 of the Revenue Act of 1971 (26 U.S.C. §7216), the principle 
of confidentiality of individual income tax information did not acquire 
such a status. Second, it is argued that, to the extent that the 
confidentiality principle was recognized, it did not apply to the so-called 
commercial tax preparers, such as Beneficial, in any event. Respon
dents contend that Beneficial's tax customers did not regard Benefi
cial's tax preparers as tax experts or professionals who would be 
strictly bound by the confidentiality principle. Indeed, respondents 
further suggest that, because the fees charged by Beneficial for its tax 
service are substantially smaller than those customarily charged by 
lawyers and accountants, Beneficial's tax customers did not expect, or 
should not have expected, Beneficial to be strictly bound by the 
confidentiality principle. In the administrative law judge's view, these 
arguments are without merit and should be rejected. 

The fact is that Congress, by the enactment of the 1971 Revenue Act, 
codified the confidentiality principle, prescribing criminal sanctions. 
Equally importantly, long before the 1971 Revenue Act, Congress 
explicitly demonstrated its public policy concerns regarding the 
confidentiality of income tax information. For example, .26 U .S.C. §6103 
provides in substance that income tax returns are open to inspection 
only upon. order of the President and under rules and regulations 
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approved by the President. 26 U .S.C. §7213 prescribes criminal 
penalties for federal employees who disclose information contained in 
an income tax return.5 

In the final analysis, the confidentiality principle inheres in the very 
nature of personal income tax information and governs the relationship 
between the taxpayer and another person who may be entrusted with 
the information by the taxpayer. The relationship thus is fiduciary in 
nature. Therefore, the administrative law judge is unable to accept the 
argument that the amount of fees paid determines whether or not the 
person entrusted with such tax information is to be bound by the 
principle of confidentiality. This is not to ignore the reality that money 
is a universal measure of commercial transactions. I simply conclude 
that the relationship existing between a taxpayer and a tax preparer 
entrusted with his tax information imposes upon the latter, as a matter 
of equitable principle, the duty of confidentiality regardless of the 
amount of fee paid or the professional status of the latter.6 

More importantly, respondents' argument that a business practice, in 
order to be unfair to consumers within the meaning of Section 5, must 
be a violation of some public policy codified into a statute or recognized 
by comrnon law is an attempt to restrict the Trade Commission's 
Section 5 power to enforcement of existing statutes. In essence, it is an 
attempt to turn the clock back half a century to the days of Gratz.7 

However, the attempts to restrict the Trade Commission's Section 5 
power to existing or recognized methods of competition have been 
consistently rejected by the Court since Keppel.8 Respondents would 
now, in this case involving unfairness to the consumer, rely on the same 

• It has been stated that the purpose of the statute is to "prevent the disclosure of confi1lential information to those 

who have no legitimate interest in it." Slnr v. Roga/1111, 22 F.R.D. 2fifi (19!}8) (E.D. Ill.) That the policy behind §610:1 is 
directly related to that behind the federal prohibition of use and disclosure by income tax preparers can be seen from 
Senator Mathias' comparison of the former provision and his proposed law. 117 Cong. Rec. S. 8:H8, Mar. 29, 1971. A 
great many states have provh;iom; similar to 26 U.S.C.A. §72!a making State income tax return information 
confi1lential. See, e.g., District of Columbia, Sec. 47-lfifi4c, D.C. Code; Virginia, Code of Virginia §58--46; Maryland, An. 

Coile Mel. §:-100; Massachusetts, Sec. 58, C_h. fl:!, G.L.; Minnesota, Se<'. 290.61; Ohio, Sec. fi747.18 R.C.; New York, Sec. 
f,97, Tax Law, Ch. 60 CJ,.; Michigan, Sec. 201i.4fi5, C.L. 

• There is testimony in this recor1l that the confidentiality of tax infonnation is taken for grante,I even in cases 
where the tax preparers are laymen (Tr. 771i). 

7 In that case, the Court, narrowly circumscribing the Tracie Commission's cliscretion to define and declare an act 
an unfair method of competition, struck ,!own the Commission's cease ancl desist order banning tying arrangements and 
said: "The words 'unfair metho1l of competition' are not definecl by the statute. • * • They are clearly inapplicable to 
practices never before regarded as oppo.sed lo goml morals because characterize,! by deception, bad faith, fraud or 
oppression, or as against puhlic policy because of their dangerous tendency unduly lo hin<ler competition or create 

monopoly." (2fi:i lJ .S. at 42a-427). 
" Kepp,•/ recognized for the first time the Trade· Commission's power to go beyond established common law 

principle,; to <letermine that lottery sales were an unfair method of competition in violation of Section fi. The court said: 
"We clo not intimate either that the statute does not authorize the prohibition of other and hitherto unknown methods 
of competition or, on the other hand, that the Commission may prohibit every unethical competitive practice regardless 

of its particular character or consequences. New or different practices must he considered as they ari11e in the light of 
the circumstances in which they are employed." (291 U.S. at :JJ4). Also see FTC v. Moliuu Picl11rl' Ad,·. S.-r1•ice Co., I 11r., 

:344 U.S. ;rn2 (19:,:{); Ali<lulic R,:fi11i11g Co. v. FTC, :UH U.S. :l57 (19ti5); FTC v. Tnarn lur., :{!la U.S. 22:J (1968); FTC v. 

Bmw,, Slwe (',,_, :J84 U.S. ;Ufi (19fifi). 
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argument rejected by the Court in the unfair-method-of-competition 
cases. 

Contrary to respondents' argument, however, the Trade Commis- · 
sion's power to define and prohibit new unfair acts as they arise, and do 
so apart from existing statutes or established public policy, is not open 
to question. The clear holding of the Keppel and S &H cases is that the 
Commission has that power. In Keppel, the Court accepted a gambling 
analogy to uphold a Trade Commission ban against lottery sales of 
candies to children. There, the Court was essentially striking at the 
unfairness of a practice which exploited the vulnerabilities of children. 
In S&H, the Court, reaffirming the Trade Commission's power to 
prohibit trade practices which are unfair to consumers (405 U.S. at 239-
244),9 merely insisted that the Trade Commission articulate the basis 
upon which the practice was found to be unfair (405 U.S. at 248). 

What then are the standards against which the challenged practice in 
this case may be judged? In S&H, the Court adumbrated a broad and 
expansive approach: "in measuring a practice against the elusive, but 
congressionally mandated standard of fairness, [the Commission],like a 
court of equity, [consider] public values beyond simply those enshrined 
in the letter or encompassed in the spirit of the antitrust laws." (405 
U.S. at 244). Two things are clear. First, the Trade Commission may 
proceed on equitable principles, like a court of equity.10 Second, the 
Commission may consider "public values." 11 

Applying the Court's broad guidelines to the instant case, the well
recognized principle of confidentiality of individual income tax 
information is clearly a valid standard in the circumstances of this case. 

• As early as in 192:J..Justice Cardozo looked to the Trade Commission to build up "a body of precedent which will 
fix the proprieties of commercial usage." Cardozo, The Growth of/he L"w, 12fi (1924). In .Judge Learned Hand's words, 

the Tracie Commission's powers "are not confined to such practices as would be unlawful before it acted" and its duty is 
lo "discover and make explicit those unexpressed standards of fair dealing which the conscience of the community may 
progressively ,levelop." Federal Trude C11nn11iHHio11 v. Sl1111dard Ed11cati1111 Soc., 8fi F.2d 692,696 (2d Cir. 19:Jfi), rei,'d 

011 other gro1111ds, :'102 U.S. 112 (19:fi). 
'° It is elementary that equitable principle is essentially based on general grounds of morals and the community's 

sense of decency and fair play. See Maitland, Eq11ily, 1-11 (1909); Main, A11cie11/ Lau·, 27-28, 65-66, 401 (notes by 
Pollock) (Beacon Paperback Ed . l!lli:J); Pound, A11 I11tr11d11clio11 of the PhiloRophy of Law, 57°58 (1922). More than two 

millenia ago, Arh,totle articulated the ethical basis of equity. Nicm11achea11 Ethics, V, 11; Rlietoric, I, 1:J. It is of interest 
to note a parallel between Aristotle's concept of equity (Rheloric, I. 1:n and the organic concept of "unfair methods of 

· competition" and "unfair practices" embodied in Section 5 of the Federal Trade Commission Act. See Federal Trude 
Cm11111is.1io11 v. M11ti1111 Picl11r1• At/1•. Sa,,ic.e, :'144 U.S. :J92, 394-:J9fi (195:J); S&H, H11pra, 405 U.S. at 244. 

11 In S&H, (405) U.S. at 244-245, n. 5), the Court accepted without comment the factors the Trade Commission 
considers in determining whether a practice is unfair, as state,! in the Commission's 19H4 State111e11t of B"',i~ a11d 
P11r1111.qe of Trude Reg11/ati1111 R 11/,• ~ml, Uufair 11r Decepti1•e Ad1•ertisi11g a11d Lnbeli11g ofCig"reltes i11 Relalio11 to the 

Hi,n/tl, Hawrd.q 11fS11111ki11g. These factors were: 
(I) whether the practice, without necessarily having been previously considered unlawful. offends public 

policy as it has been established by statutes, the common law, or otherwise-whether, in other words, it is within at least 
the penumbra of some common-law, statutory, or other established concept of unfairness; (2) whether it is immoral, 
unethical, oppressive, or unscrupulous; C:l) whether it causes substantial injury lo consumers (or competitors or other 
businessmen). 

The stamlards set forth in (2) clearly show that the Trade Commission may prohibit as unfair to consumers, a 

practice that has not been proscribed by the common or statutory law or judicial decisions. See Note "Unfair Methods 
of Competition Under Section 5 of the Federal Trade Commission Act Re,lefined," 2f, Rutgers L. Rev. 427, 4:J:J O9n). 

https://P11r1111.qe
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The confidentiality principle has long been incorporated into the codes 
of ethics of the legal and accounting professions. Congress long ago 
established the public policy regarding confidentiality of income tax 
information (26 U.S.C. §§6103, 7213). In 1971, it was made a statutory 
command to tax preparers, backed by federal criminal sanction. 
Furthermore, the record is clear that customers of the so-called 
commercial tax preparers, such as Beneficial, did expect tax preparers 
to be bound by the principle before 1972 (finding 69). Respondents' 
argument that commercial tax preparers were not expected to adhere 
to this principle at all, or not as strictly as lawyers and accountants 
until the Revenue Act of 1971, would astound their tax customers as 
well as the general public. In these circumstances, the use by Beneficial 
of confidential individual income tax information, obtained ostensibly 
for the purpose of income tax preparation, for the purpose of soliciting 
or making consumer loans to the same customer is offensive to the 
public policy, unethical, unscrupulous, unconscionable and clearly unfair 
to the consumer.12 

It cannot be gainsaid that the so-called commercial income tax 
preparers, such as Beneficial, provide a service very much in demand 
by the consumer. They perform a legitimate and highly useful function. 
However, respondents do not contend that the trade realities peculiar 
to the commercial tax preparation business are so compelling as to 
require that the deep-rooted concept of confidentiality of individual 
income tax information yield to them or be modified in some way.13 Nor 
is there any basis for such an argument in this record. The ultimate 
product of commercial civilization need not be abandonment of all 
traditional values. · 

That breach of confidence in fact occurred· in this case was due to the 
peculiarities of Beneficial's own business operations, namely (1) 
combination of the tax preparation business and consumer loan 
business and (2) use of confidential tax information for the purposes of 
Beneficial's loan business. The record indicates that historically 

n In this connection, it is significant to note the evolving concept of unconscionability codified in Section 2-:J0:{ of 
the {!11ifim11 Cm11111ercial Code, which Congress has adopted for the District of Columbia (D.C. Code Ann. Art. 28 

(1967)). It is generally recognized that this section reflects in part the congressional concern for consumer interests and 
a public policy of vindicating that interest where justice requires. A comment to that section of the ll11ifim11 
Cm11111err.ial Code states that "the principle is one of the prevention of oppression and unfair surprise," ll11ifi1r111 
C11111111ercial Code §2-:!02, Comment 1. Commentators have suggested that, in developing the standards of 
unconscionability, the courts shoul<l not only look to established common law concepts of unfairness but "pass directly 
on the unconscionability of the contract." Id. Also see generally Note, "Unconscionable Contracts: The Uniform 
Commercial Code," 45 Iowa L. Rev. 84:l (19f,()); Leff, "Unconscionability and the Code-The Emperor's New Clause," 
115 U. Pa. L. Rev. 485 (1967); Note, "Section !i of the Fecleral Tracie Commission Act - Unfairness to Consumers," 1972 

Wis. L. Rev. 1071, 1094-1095. 
'" Needless to say, business realities are highly relevant to Section 5 analysis. See dissenting opinion of Brandeis', ,J. 

in Federal Trade Co111111iHsio11 v. Gmlz, 2/i:1 U.S. 421, at 4;14-4;l7 (1920); Federal Trade Cm11111is,iin11 v. Keppel Bms., 
H1tpra, 291 U.S. at :H4. In the broadest sense, it has long been recognizecl that the law cannot long resist the needs of 

economic life that is strong and just. Cardozo, The Grou•lh of/he La"'• 118 (1924). Also see Holmes, The Cow""'" Lai<', 5 
(Belknap Ed., 196:l); Collected Legal Papers, 187 (1920); Cardozo, The Nalur, ,~(J11dicial Proce.,s, 61-62 (1921). 
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Beneficial entered the tax preparation business mainly as a means of 
augmenting its consumer loan business (findings 53-54). In a manner of 
speaking, therefore, the danger of breach of confidence with respect to 
tax information was inherent both in the purpose and implementation 
of Beneficial's business plan from its inception. In this sense, it is 
arguable that the mere combination of tax preparation and consumer 
loan business under the same roof and common management of 
Beneficial may raise a Section: 5 question for every such combination 
contains a seed of very real dabger that the confidentiality may in fact 
be breached. This issue was eliminated by complaint counsel from this 
case (Mar. 13, 1974 admissions, Paragraph 20) and the administrative 
law judge has, of course, no occasion to make a determination of this 
issue one way or the other. However, it is beyond question that the 
actual use of tax information obtained in the tax preparation business 
for the purposes of soliciting or making consumer loans of any kind by 
Beneficial, including the so-called tax refund loan, 14 is a violation of the 
well-organized principle of confidentiality and is· clearly unfair to 
consumers within the meaning of Section 5. 

It should be stressed that the administrative law judge does not hold 
the challenged practice to be unfair simply because it is unethical. 
Whether a practice is morally or ethically objectionable in a general 
way is the beginning, not the end, of a Section 5 analysis. Here, the 
determination that the challenged practice is unfair with the meaning 
of Section 5 is not simply based on the fact that it is repugnant to some 
broad ethical desiderata, such as the need to protect personal privacy of 
individuals. Rather, it is based on a particularized standard, befitting 
the particular fact situations of this case, namely, the unauthorized use 
of confidential individual income tax information, ostensively obtained 
for the purpose of income tax preparation, for the purpose of soliciting 
or making consumer loans. What is being condemned is the essentially 
exploitative and unscrupulous misuse of confidential information in a 
breach of fiduciary relationship involved in this case. As Justice 
Cardozo observed long ago; Section 5 requires that "the careless and 
the unscrupulous must rise to the standards of the scrupulous and 
diligent. The Commission was not . organized to drag the standards 
down." Federal Tra.de Commission v. Algoma Lumber Co., 291 U.S. 67, 
79 (1933). Therefore, respondents' arguments that there is no 
established public policy · with respect to the protection of personal 
privacy in general or that personal privacy is routinely disregarded in 

•• The record is replete with evidence tending to show that (I) the customers responding to Beneficial's "Instant 

Refund" advertisement were !Solicited for general consumer loans and, in some instances, for consolidation loans, both 
totally unrelated to the amounts of income tax refunds due them and (2) the financial information furnished by the 

customer in the course of the income tax preparation phase was used by Beneficial for the purpose of soliciting these 

unrelated loans (findings 60, 66). 
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the conduct of some businesses, such as the direct mailing industry and 
the sale of various mailing lists, do not save respondents' challenged act 
from Section 5's proscription. 15 

Trade Commission's Section 5 Jurisdiction and Section 316 of the 1971 
Revenue Act 

With respect to Section 316 of the Revenue Act of 1971 (26 U.S.C. 
§7216), respondents further argue that that Revenue Code provision is 
directed precisely at conduct of the type alleged in Paragraphs Eight 
and Nine of the complaint, and that this legislative enactment has the 
effect of precluding the Trade Commission from taking any action 
against respondents under Section 5 of the Federal Trade Commission 
Act. These arguments are without merit. 

Firstly, the Revenue Act of 1971 does not expressly repeal any of the 
provisions of the F.T.C. Act. Nor does it give tax preparers an express 
exemption from Section 5 of the Federal Trade Commission Act. And 
"[i ]mm unity from the antitrust laws is not lightly implied." United 
States v. Philadelphia National Bank, 374 U.S. 321, 348 (1963). This 
well-established .principle applies to the Federal Trade Commission 
Act, which was designed to supplement and bolster the Sherman and 
Clayton Acts by reaching not only existing violations of them, but trade 
practices which conflict with their basic policies as well as those which 
are unfair to competitors or consumers. S &H, supra, 405 U.S. at 245-
246. Cf United States v. Western Pacific R. R. Co., 352 U.S. 59, 63-65 
(1956). 

Secondly, the Trade Commission's instant proceeding in no way 
invades the exclusive jurisdiction of the courts to enforce the criminal 
sanctions prescribed by the Revenue Code. Rather, this is simply 
another instance where Congress provided for concurrent jurisdictions 
with cumulative remedies. The Trade Commission's jurisdiction and 
power to enforce the Federal Trade Commission Act has been 
consistently sustained against challenges that statutes enforced by 
other agencies should be construed to preclude such jurisdiction. See 
e.g., Charles of the Ritz Distributors Corp. v. Federal Trade Commis
sion, supra, 143 F.2d at 679. See also Irwin v. Federal Trade 
Commission, 143 F.2d 316, 325 (8th Cir. 1944); Waltham Watch Co. v. 
Federal Trade Commission, 318 F.2d 28, 31-:32 (7th Cir. 1963), cert. 
denied, 375 U.S. 944; Brandenjels v. Day, 316 F.2d 375, 378 (D.C. Cir. 
1963); cert. denied, 375 U.S. 824; American Cyanamid Co. v. Federal 

" Complaint counsel force fully argue that there is an established public policy of protecting personal privacy and 

the right of an individual to control the dissemination of information of personal nature. The administrative law judge 
agre"" that a brnacl principl" of protecting privacy has evolved gradually during the past 40 years. In general. however, 

the courts and Congress have engrafted numerous ·exceptions based on their notion of a balancing of conflicting 

interests in particular situations. The instant case is clearly governed by a deep-rooted and particularized public policy 

regarcling the confidentiality of income tax information and there is no need to invoke the broader emerging concept of 

privacy . 

https://proscription.15
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Trade Commission, 363 F.2d 757 (6th Cir. 1966), 401 F.2d 574 (6th Cir. 
1968), 

It is also well settled that a party may be subject to simultaneous 
jurisdiction by more than one agency under different statutes. Federal 
Trade Commission v. Cement Institute, 333 U.S. 683 (1948); United 
States v. RCA, 358 U.S. 334, 343-344 (1959); United States v. Borden 
Co., 347 U.S. 514 (1954); Safeway Stores, Inc. v. Freeman, 369 F.2d 952, 
957 (D.C. Cir. 1966). Similarly, courts have consistently held that 
concurrent Food and Drug Administration-Trade Commission proceed
ings involving the same issues are proper, and that the statutory 
remedies of the two agencies are cumulative and not mutually 
exclusive. United States v. 1 Dozen * * * Boncquet Tablets, 146 F.2d 
361 (4th Cir. 1944); United States v. Five Cases * * * Capon Springs 
Water, 156 F .2d 493 (2d Cir. 1946). Furthermore, in cases where the 
Trade Commission has concurrent jurisdiction under different statutes, 
the enforcement standards of the Federal Trade Commission Act may 
also be different. See e.g., Brandenfels v. Day, supra; American 

·Cyanamid Co. v. Federal Trade Commission, supra; and the FDA 
cases cited hereinabove. This is such a case. 

In view of the foregoing discussion, respondents' argument that their 
use of the so-called BOR-56 consent form fully complies with the 
requirements of Section 316 of the 1971 Revenue Act, a question the 
administrative law judge has no occasion to decide, is entirely 
irrelevant to this Section 5 proceeding. For our purposes, it is enough 
that the present BOR-56 consent form, together with the manner in 
which it was used by respondents, is not sufficient to cure the 
unfairness at issue here (findings 65-67). 
The Liability of Beneficial Corporation 

We need dwell on respondents' argument that Beneficial Corpora
tion, a holding company which owns and controls the Beneficial loan 
and tax service subsidiaries, is not liable for the practices challenged in 
this proceeding. The record is abundantly clear that Beneficial 
Corporation, in addition to its control by ownership, in fact exercises an 
absolute control over the affairs of its operating subsidiaries, which it 
collectively calls the Beneficial Finance System, not only through a 
pervasive web of interlocking directorates and managements but also 
through its absolute power of the purse (findings 21, 23, 30, 31). Indeed, 
the "Instant Tax Refund" slogan, which respondent so strenuously 
insist on retaining for continued use, has been copyrighted by 
Beneficial Corporation itself (finding 28). It is well settled that those 
who place in the hands of others the instrumentality by which unfair or 
deceptive acts are accomplished may be held responsible for these 

217-184 0 - 76 - 11 
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practices. Federal Trade Commission v. Winsted Hosiery Co., 258 U.S. 
483, 494 (1922). 

THE REMEDY 

It is well settled that the Trade Commission has broad discretion in 
fashioning an appropriate remedy once a Section 5 violation is found in 
order to ensure discontinuance of the condemned act. Federal Trade 
Commission v. Ruberoid Co., 343 U.S. 470 (1952); Federal Trade 
Commission v. National Lead Co., 352 U.S. 419 (1957); Federal Trade 
Commission v. Colgate-Palmolive Co., 380 U.S. 374 (1965). The 
Commission's discretion in this respect is limited only by the 
requirement that the remedy be reasonably related to the unlawful 
practices found. Jacob Siegel Co. v. Federal Trade Commission, 327 
U.S. 608, 613 (1946); OKC Corp. v. Federal Trade Commission, 455 
F.2d 1159 (10th Cir. 1972). 

Complaint counsel have proposed an order which, except for a few 
modifications, is substantially similar to the notice order which was 
attached to the complaint. 

Respondents urge two reasons why in their view the imposition of 
any order would not be in the public interest: (1) discontinuance and (2) 
the enactment of the 1971 amendment to the Internal Revenue Code. 
In the administrative law judge's view, they are invalid and should be 
rejected. 

A. Discontinuance 
Respondents' argument that the misleading advertisements ceased 

years ago and that, therefore, no order need be entered is contrary to 
the administrative law judge's conclusion, elaborated hereinafter, that 
only the excision of the "Instant Tax Refund" slogan will provide 
adequate protection. Infra, pp. 42-44 [pp. 153,154 herein]. In any event, 
it is well settled that discontinuance of abandonment of the offending 
practice does not render a cease and desist order improper. The 
statutory scheme of the Federal Trade Commission Act clearly 
contemplates the issuance of an appropriate order in order to protect 
the public from any resumption of the unfair practices without further 
resort to the statutory sanctions available for future enforcement. 
Clinton Watch Co. v. Federal Trade Connnission, 291 F.2d 838 (7th Cir. 
1961); Benrus Watch Co. v. Federal Trade Commission, 352 F.2d 313 
(8th Cir. 1965), cert. denied, 384 U.S. 939 (1966); Montgomery Ward Co. 
v. Federal Trade Commission, 379 F.2d 666 (7th Cir. 1967); Doherty, 
Cl~[ford, Steers & Shen.field, Inc. v. Federal Trade Commission, 392 
F' 2d 921 (6th Cir. 1968). 

B. The Revenue Act of 1971 
Respondents next contend that, because the use of individual income 
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tax information by commercial tax preparers for any purpose other 
than the preparation of tax returns of their clients has been made a 
criminal offense by Section 316 of the Revenue Act of 1971 (26 U.S.C. 
§7216), there is no longer any need for the Trade Commission to issue a 
cease and desist order against unauthorized use by Beneficial of 
confidential income tax information for the purpose- of soliciting or 
making consumer loans in the future. This argument is without merit 
for the same . reasons discussed hereinabove in connection with the 
Commission's Section 5 power to proceed in this case. Essentially, the 
Commission's remedy is cumulative, and not mutually exclusive with 
the statutory remedy provided for by the Revenue Code. Supra, pp. 39-
40[pp. 150-151]. Furthermore, the Trade Commission has a broad 
equitable power to prescribe a more stringent or different remedy than 
that provided for by the Revenue Act of 1971, or the regulations 
promulgated thereunder, in order to · adequately protect the consumer. 
In the final analysis, therefore, respondents' argument in this respect is 
directed to the Commission's discretion. And, on the basis of this 
record, the administrative law judge concludes that the issuance of a 
cease and desist order is necessary and proper. 

C. Provision Against the Use of "Instant Tax Refund" Slogan 
Complaint counsel assert that nothing short of an outright prohib

ition against further use of the "Instant Tax Refund" slogan, or any 
variation thereof, would provide an adequate remedy in the circum
stances of this case. They stress that mere . insertion of an explicit 
qualifier or other explanatory language in advertisements containing 
the "Instant Tax Refund" slogan will not do. Respondents vigorously 
claim that the "Instant Tax Refund" slogan, which is a registered 
trademark and has been heavily promoted by them over the past few 
years, constitutes a valuable proprietary right, that the insertion of 
explicit and appropriate phrase stating that what is being offered· is a 
loan in reasonable proximity of the slogan would adequately cure the 
alleged deception, and that under the circumstances, the extreme and 
harsh remedy of an outright ban against any use of the slogan would be 
unreasonable, arbitrary and capricious and a violation of due process. 
The administrative law judge is of the view that the same reasons 
which render unfair and deceptive the post-February 1970 "Instant 
Tax Refund" advertisements discussed hereinabove, compel the 
conclusion that further use of the deceptive slogan should . be 

· prohibited. See supra, pp. 26-28, [pp. 142-143, herein]. Furthermore, it 
is well settled that qualifying language that is contradictory to the 
deceptive trade name cannot be used. Federal Trade Commission v. 
Army and Navy Trading Co., 88 F.2d 776, 780 (D.C. Cir. 1937); El Moro 
Cigar Co. v. Federal Trade Commission, 107 F.2d 429 (4th Cir. 1939); 
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Bakers Franchise Corp. v. Federal Trade Commission, 302 F.2d 258, 
262 (3d Cir. 1962); Resort Car Rental System hie. v. Federal Trade 
Commission, F.2d (July 31, 1973). This is such a case. See supra, p. 28, 
[p. 143, herein]. 

For the same reason, respondents' argument that their proprietary 
right in the slogan should be respected by the Commission must be 
rejected. As Justice Cardozo so aptly put it in a leading case, to cling to 
a benefit which is the product of misrepresentation, however innocent
ly made, would constitute "a kind of fraud." Respondents must 
extricate themselves from it by purging their advertisement of the 
off ending slogan. Under the circumstances, only a complete excision of 
the "Instant Tax Refund" slogan or any variation thereof, can provide 
an adequate protection. Federal Trade Commission v. Algoma Lumber 
Co., 291 U.S. 67, 81 (1934). 

Furthermore, the "Instant Tax Refund" slogan is calculated to 
exploit the common and natural desire of taxpayers to get back from 
the government as speedily as possible any money they may have paid 
above and beyond what they actually owe in taxes. In this sense, the 
slogan is more than simply deceptive and misleading. It is, in a real 
sense, exploitative. See supra, pp. 30, 37, [pp. 144, 149, herein]. In these 
circumstances, it would be unthinkable to permit respondents to 
continue to use the "Instant Tax Refund" slogan or any variation 
thereof in their future advertisements. 

D. The Requirements for a Consent Form 
Complaint counsel have proposed detailed requirements for a 

consent form which may be used by respondents in order to cure the 
deceptive and unfairness of their practices condemned herein. In the 
administrative law judge's view, these requirements are reasonably 
related to the violation found and appear to be designed to protect the 
consumers adequately in the circumstances of this case. These 
requirements will therefore be adopted by the administrative law 
judge. 

E. The Provision Requiring Respondents to Send a Letter to their 
Tax Service Customers for the Most Recent Year 

Complaint counsel have also proposed an order provision which 
would require respondents to send a letter explaining the terms of the 
cease and desist order entered in this case to the last known address of 
each of their tax preparation customers for the most recent tax years. 
Indeed, respondents have contended that the "Instant Tax Refund" 
slogan has been identified by the consumer with Beneficial and that it 
constitutes a valuable proprietary interest. It is arguable, therefore, 
that something more than mere prohibition of the offending advertise
ments is required in order to count~r the residual effects of these 
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advertisements. It is beyond question that the Trade Commission has 
the power to require corrective advertisement as a part of an 
affirmative remedy where appropriate, Federal Trade Comrnission v. 
Colgate-Palmolive Co., 380 U.S. 374 (1965); Federal Trade Commission 
v. Algmna Lumber Co., 291 U.S. 67, 78 (1934); American Cyanamid v. 
Federal Trade Commission, 401 F.2d 574 (1968), cert. denied, 394 U.S. 
920 (1969). Nevertheless, the administrative law judge is of the view 
that the record evidence does not justify a provision for corrective 
advertisement in this case. First, Beneficial's use of the offending 
advertisements has been of a relatively recent origin. It started some 4 
years ago (findings 41). Second, the advertising campaign using the 
offending slogan has been largely seasonal, limited to the income tax 
season. Finally, the administrative law judge is concerned with the 
possibly counterproductive effects corrective advertisements may have 
upon those consumers who have never been exposed to Beneficial's 
"Instant Tax Refund" advertising campaigns. In this sense, any 
requirement for corrective advertisements may very well operate to 
dilute the central provision of the remedy in this case, namely, the 
excision of the "Instant Refund" slogan or any variation thereof from 
the future advertisements of Beneficial. For these reasons, the 
administrative law judge does not include a corrective advertisement 
provision in the order. 

The administrative law judge rejects complaint counsel's argument 
that respondents be required to send a letter explaining the terms of 
the order to :respondents' past tax customers. The necessity for and 
utility of such a notification letter is highly dubious. In the administra
tive law judge's view, the most effective protection that can be devised 
for respondents' tax preparation customers in this case is a total ban 
against the use of the "Instant Tax Refund'' slogan by respondents in 
the future. This is adequate in the circumstances of this case. 

CONCLUSIONS OF LAW 

1. The Federal Trade Commission has, and has had jurisdiction over 
respondents, and the acts and practices charged in the complaint and 
invalved herein, took place in commerce, as "commerce" is defined in 
the Federal Trade Commission Act. 

2. Respondents Beneficial Corporation and Beneficial Management 
Corporation are jointly responsible for the unlawful acts and practices 
committed in this case and both are subject to the order issued herein. 

3. Respondents have engaged in false, misleading and deceptive 
advertising. 

4. Respondents' use of information gathered as a result of their 
preparation of customers' tax returns for purposes other than the 
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preparation of those tax returns is false, misleading, deceptive and 
unfair. 

5. The use by respondents of the aforesaid fal~e, misleading and 
deceptive advertising and deceptive and unfair acts and practices has 
had, and now has, the capacity and tendency to mislead members of the 
public into the purchase of respondents' income tax preparation 
services, and were and are to the prejudice and injury of the public and 
of respondents' competitors and constituted and now constitute unfair 
methods of competition in commerce and unfair· and deceptive acts and 
practices in commerce, in violation of Section 5 of the Federal Trade 
Commission Act. 

6. The order set forth below is the necessary and appropriate relief 
in this case. 

As a consequence of the foregoing and of the findings of fact set out 
above, the following order is entered: 

ORDER 

It is ordered, That respondents Beneficial Corporation and Beneficial 
Management Corporation, corporations and their successors and 
assigns, and their officers, and respondents' agents, representatives 
and employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the preparation of . income tax 
returns or the extension of consumer credit in commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Using the term "instant tax refund," or any other word or words 
of similar import or meaning. · 

2. Using any guarantee without clearly and conspicuously disclosing 
the terms, conditions and limitations of any such guarantee; or 
misrepresenting, in any manner, the terms and conditions of any 
guarantee. 

3. Representing, directly or by implication, that respondents will 
reimburse their customers for any payments the customer may be 
required to make in addition to his initial tax payment, in instances 
where such additional payment results from an error by respondents in 
the preparation of the tax return. 

4. Failing to disclose, clearly and conspicuously, whenever respon
dents make any representation, directly or by implication, as to their 
responsibility for, or obligation resulting from, errors attributable to 
respondents in the preparation of tax returns, that respondents will not 
reimburse the taxpayer for any deficiency payment assessed against 
the taxpayer which results from the said errors. · 

5. Representing, directly or by implication, that the percentage of 
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respondents' customers who receive tax refunds is demonstrably 
greater than the percentage of the tax paying public at large who 
receive refunds; or misrepresenting, in any manner, the magnitude or 
frequency of refunds received by respondents' tax preparation 
customers. 

6. Representing,. directly or by implication, that respondents' tax 
preparing personnel are specially trained or unusually competent in the 
preparation of tax returns and the giving of tax advice; or that they 
have the ability and capacity to prepare and give advice concerning 
complex and detailed income tax returns; or misrepresenting, in any 
manner, the competence or ability of respondents' tax preparing 
personnel. 

7. Using any information concerning any customer of respondents, 
including the name and/or address of the customer, for any purpose 
which is not essential or necessary to the preparation of a tax return if 
such information was obtained by respondents as a result of the 
preparation of the customer's tax return which includes any informa
tion given by the customer after he has indicated, in any way, that he is 
interested in utilizing respondents' tax preparation services, unless 
prior to obtaining such information respondents have both (1) 

specifically requested from the customer the right to use the tax return 
information of the customer and (2) have executed a separate written 
consent signed by the customer which shall contain: 

1. Respondent's name; 
2. The name of the customer; 
3. The specific purpose for which the consent is being signed; 
4. The exact information which will be used; 
5. The particular use which will be made of such information; 
6. The parties or entities to whom the information will be made 

available; 
7. The date on which such consent is signed; 
8. A statement that the tax return information may not be used by 

the tax return preparer for any purpose other than that stated in the 
consent, and; 

9. A statement by the taxpayer that he consents to the use of such 
information for the specific purpose described in subparagraph (3) of 
this paragraph. 

Nothing in the above provision is intended to relieve respondents of 
any further requirements imposed on them by the Revenue Act of 
1971, Pub. L. 92-178, title III, §316(a) Dec. 10, 1971; 26 U.S.C. §7216 or 
regulations issued pursuant to it. 

It is ordered, That respondents herein shall notify the Commission at 
least 30 days prior to any proposed change in the structure of the 
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corporate respondents such as dissolution, assignment or sale resulting 
in the emergence of a successor corporation, the creation or dissolution 
of subsidiaries or any other change in the respondent corporations 
which may affect compliance obligations arising out of this order. 

OPINION OF THE COMMISSION 

BY ENGMAN, Commissioner: 
In this case respondents Beneficial Corporation and Beneficial 

Management Corporation, which we shall refer to jointly as Beneficial 
unless otherwise noted, appeal from the administrative law judge's 
initial decision and order. 

Beneficial operates a nationwide system of consumer loan offices 
and, starting ·in late 1969, the loan offices began offering a personal 
income tax preparation service. The complaint in this matter, which 
was issued on Apr. 10, 1973, charged Beneficial with a variety of 
offenses under Section 5 of the Federal Trade Commission Act (15 
U.S.C. §45), stemming from the advertising and operation of the 
income tax service. During adjudication, counsel for the parties signed 
a stipulation for partial adjudicated settlement, by which Beneficial 
admitted violations, and consented to appropriate order provisions, 
concerning advertising misrepresentations of Beneficial's reimburse
ment policy, its competence to prepare tax returns, and the number of 
customers for whom it has secured government refunds. The law judge 
accepted this stipulation and we see no reason to overrule him. 
However, the order provisions which the law judge entered respecting 
these issues do not correspond in some particulars to the stipulated 
order provisions, and, on the joint motion of Beneficial and complaint 
counsel, we shall substitute the latter. 

After the partial admission, the remaining issues to be adjudicated 
were the lawfulness of Beneficial's advertisements featuring its 
"Instant Tax Refund" slogan, the lawfulness of Beneficial's soliciting 
loans with information given by its tax service customers, and the 
liability of respondent Beneficial Corporation. The law judge found 
against respondents . on each of these issues in an initial decision filed 
Oct. 21, 1974. Respondents have appealed on each issue. 

We affirm the administrative law judge. Except to the extent that 
they are inconsistent with this opinion, the findings and conclusions of 
the law judge are adopted as those of the Commission. 

I. LIABILITY OF BENEFICIAL CORPORATION 

Every local loan office of what is known as the Beneficial Finance 
System is a separate corporation wholly owned, with the exception of a 
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few shares of a few companies, by Beneficial Corporation. At the end of 
1972, 1,505 of these local loan corporations operated domestically. (CX 
18 at 8) 1 Beneficial Corporation also wholly owns respondent Beneficial 
Management Corporation, which provides management services, at 
cost, to the local loan subsidiaries. Other wholly-owned Beneficial 
Corporation subsidiaries include Beneficial Management Corporation 
of America, which implements the local loan policies set by Beneficial 
Management Corporation, and Beneficial Data Processing Corporation, 
which provides accounting services for the local loan subsidiaries. (I.D. 
Pars. 7, 20). It is undisputed that the conduct challenged in this matter 
was performed, directly at least, by subsidiaries, and that Beneficial 
Corporation must be subject to vicarious liability or none at all. 

In determining a parent corporation's liability, we examine the 
"pattern and framework of the whole enterprise." Art National Mfgs. 
Dist. Co. v. Federal Trade Cornrnission, 298 F.2d 476,477 (2d Cir.), cert. 
denied, 370 U.S. 939 (1962). And if the facts demonstrate even latent 
control, the applicable standard "is met: 

[W ]here a parent possesses latent power, through interlocking directorates, for 
example, to direct the policy of its subsidiary, where it knows of and tacitly approves the 
use by its subsidiary of deceptive practices in commerce, and where it fails to exercise its 
influence to curb illegal trade practices, active participation by it in the affairs of the 
subsidiary need not be proved to hold the parent vicariously responsible. Under these 
circumstances, complicity will be presumed. 

P.F. Collier & Son, Corp. v. Federal Trade Cornrnission, 427 F.2d 261, 
270 (6th Cir.), cert. denied, 400 U.S. 926 (1970). 

Despite this clear statement, respondents contend that we should be 
governed instead by the common law rule, restated in National Lead 
Co. v. Federal Trade Cornrnission, 227 F.2d 825, 829 (7th Cir. 1955), 
rev'd. on other grounds, 352 U.S. 419 (1957), that to pierce the corporate 
veil we must find evidence of such complete control of the subsidiary 
by the parent that the subsidiary is a mere tool and its corporate 
identity a mere fiction. We reject the contention that any such 
stringent standard applies. 

Manifestly, where the public interest is involved, as it is in the enforcement of Section 
5 of the Federal Trade Commission Act, a strict adherence to common law principles is 
not required in the determination of whether a parent should be held for the acts of its 
subsidiary, where strict adherence would enable the corporate device to be used to 
circumvent the policy of the statute. 

P.F. Collier, supra, 427 F.2d at 267. See also, e.g., Goodrnan v. Federal 
Trade Cornrnission, 244 F.2d 584, 590 (9th Cir. 1957). 

Accordingly, we have examined the overall pattern of Beneficial 

' The following ahhreviations are used in this opinion: 
I.D. - Initial Decision of administrative law judge (cite<! by paragraph where a,loptetl without change) 
Tr. - Transcript of testimony 

CX - Commission exhibit 
RX - Respondents exhibit 
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Corporation's relation with its subsidiaries, and we find ·for several 
reasons that an order should issue against the parent. 

First, respondent Beneficial Corporation shares a common manage
ment with respondent Beneficial Management Corporation. The 
president of the former serves as president and chairman of the board 
of the latter, and sits on the executive committee of each. The first vice 
president of Beneficial Corporation also sits on both executive 
cornmittees. Beneficial Corporation's chairman of the board is addition
ally general counsel of Beneficial Management Corporation and, 
likewise, a joint executive committee member. These three men were a 
majority of Beneficial Corporation's executive committee and were the 
entire executive committee of Beneficial Management Corporation 
during much of the relevant period. The executive committee of 
Beneficial Management Corporation approved the start of the income 
tax preparation business (l.D. Pars. 30, 31, 32). 

Through its domination of the service subsidiaries, Beneficial 
Corporation also controls each of its local loan subsidiaries. While no 
officer or director of the parent serves directly as an officer or director 
of any local loan subsidiary, Beneficial Corporation chooses local 
officers and directors from the ranks of the management subsidiaries. 

Since at least 1969, Beneficial Corporation has installed each regional 
vice-president of Beneficial Management Corporation as a director of 
all local loan subsidiaries in his region; typically, the same man also 
serves as president of all the local loan subsidiaries in the region. The 
remainder of each local board is filled by a small group of employees of 
Beneficial Management Corporation of America. Thus, the president of 
Beneficial Management Corporation of America and two other
employees of that corporation serve on the boards of all 1,143 local loan 
subsidiaries outside New York, and are a majority of those boards; the 
same three men are also, respectively, secretary, vice-president, and 
treasurer of these 1,143 subsidiaries. (CX 145a; Tr. 198-201, 221, 226). 

The administrative law judge correctly called these patterns of 
control "a pervasive web of interlocking directorates and manage
ments." (LD. at 40 [p. 151, herein]). Here, as in P.F. Collier, supra, 427 
F .2d at 2t38, the rnen who directed thB policy and operations of the 
p~rent also directed the policy and operations of the \Vholly-ff\11.rned 
subsidiaries. 

Second, Beneficial Corporation also exercises complete financial 
control over the affairs cf its subsidiaries. The local loan offices :receive 
an cash for rnaking consnmer loans frc,m the parent company, either by 
r1pitnlizatiqr: or by loan. Beneficial Dat2. Proce~~.f].,-ig (::c;i'poro.t.ion 
performs all of the accounting for the local loan subsidiaries. The 
service subsidiaries provide their services to the local loan companies at 
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cost, and themselves borrow needed funds from Beneficial Corporation. 
(I.D., Pars. 19, 20). Without the continuing support and intervention of 
the parent, neither the local loan subsidiaries nor the service 
subsidiaries would be independently viable. 

Third, Beneficial Corporation also allows or encourages local loan 
subsidiaries to hold themselves out as part of a single nationwide 
Beneficial entity. Each of them is similarly named - Beneficial 
Finance Company of Pittsburgh, or of Knoxville, or of Charlotte. 
Moreover, they are jointly identified through advertising as the 
Beneficial Finance System, with offices nationwide and around the 
world. Consumers believed themselves to be dealing with a nationwide 
Beneficial organization. (Tr. 375, 426). As in P.F. Collier, supra, 427 
F.2d at 269, Beneficial Corporation allowed its subsidiaries to trade on 
its own name and good will. Moreover, by clothing its subsidiaries· with 
apparent authority to act for it, Beneficial Corporation is liable when 
they use that authority to deceive the public. Cf. Goodman v. Federal 
Trade Commission, supra, 244 F.2d at 591-93. 

Fourth, Beneficial Corporation has set up a retirement plan for all 
employees of the local loan companies and the service subsidiaries and 
has contributed several million dollars to the plan. Beneficial Corpora
tion has also set up various other employee plans, such as a stock plan 
and a Thrift Club plan (Tr. 208-10; I.D. Par. 22). 

Finally, the very advertising slogan which is a subject of this case is 
copyrighted by Beneficial Corporation. That the parent owns the 
slogan while the subsidiaries use it is further evidence, if any is needed, 
of the closely intertwined nature of Beneficial Corporation and its flock 
of subsidiaries. But the copyright ownership by itself is also sufficient 
to fix liability on Beneficial Corporation. As respondents vigorously 
point out when arguing to keep the slogan, a copyrighted phrase is a 
property right. And the law is clear that one who places into another's 
hands the instrumentality by which unfair or deceptive acts or 
practices are accomplished may be held responsible for those practices. 
Federal Trade Commission v. Winsted Hosiery Co., 258 U.S. 483, 494 
(1922); C. Howard Hunt Pen Co. v. Federal Trade Commission, 197 
F.2d 273,281 (3d Cir. 1952). 

As we have noted, a sufficient _s_tanqa,rg j~ whether the parent, 
having latent power to .halUllegaLpractices..of _it~ ~~-~~-i.~.~a!"Y-'--ir1stead 
tacitlJ--approved them. That standard is clearly met. In fact, Beneficial 
Corporation's control was more than latent, for the parent was 
intimately entwined with the management, the finances, the employees, 
and the marketing practices of its subsidiaries. The paper division of 
Beneficial's business into 1,800 separate companies does not mask 
overall existence of a single enterprise. See Zale Corporation, et al. v. 
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Federal Trade Commission, 473 F.2d 1317 (5th Cir. 1973). Whether 
looking at the pattern or framework of the whole enterprise or at the 
individual factors mentioned, we find Beneficial Corporation liable. 
Indeed, even though the common law standard argued by respondents 
is inapplicable, in this case that more stringent standard is met as well, 
for the subsidiaries were simply convenient fictions for Beneficial 
Corporation's use. 

II. INSTANT TAX REFUND ADVERTISING 

As the administrative law judge found, substantially all of Benefi
cial's tax preparation advertising has featured the "Instant Tax 
Refund" theme. The first advertisements, in late 1969 and early 1970, 
gave little or no explanation of what Beneficial was actually offering. 
For example, one radio commercial states: 

* * * Do you have a refund coming to you on your income taxes this year? Well, 
there's no need to wait weeks for your refund check. Get the money right now - even 
before you mail your return - with a cash advance from Beneficial. We call it the Instant 
Tax Refund, a special service of Beneficial Finance. Instant Tax Refund. At Beneficial 

. you're good for more. * * * (CX 85(f).) 

By February 1970, after initial public response demonstrated 
widespread misunderstanding of the Instant Tax Refund (Tr. 65-66), 
Beneficial began to alter its advertising. Broadcast advertisements 
since then have variously referred to the" 'Instant Tax Refund' Plan" 
or " 'Instant Tax Refund' loans," and have included such explanatory 
language as "lend you the equivalent of your refund in cash" or "qualify 
for a loan." A typical television advertisement is: 

* * * And the Beneficial "Instant Tax Refund" Plan. If you have a refund coming, 
Beneficial will lend you the equivalent of your refund in cash the instant you qualify for a 
loan. * * * (CX 84(f).) 

Print advertisements also changed somewhat from their original 
form. After 1970 Beneficial placed an asterisk after the Instant Tax 
Refund referenee with a corresponding asterisk below accompanied by 
explanatory language, or otherwise used the words "loan" or "Plan" 
with explanatory language. For example, CX 63 states: 

New Income Tax Service offers "Instant Tax Refund" Plan* 

* * 

*When you get your taxes prepared at Beneficial you can take advantage of our 
"Instant Tax Refund" Plan. The instant you qualify for a loan, Beneficial will lend you the 
equivalent of your refund - in cash - instantly* * * even before you mail your return. 
* * * 

In truth, it is admitted, what Beneficial is offering is its everyday 
,loan service. The Instant Tax Refund is not a refund at all but a 
personal consumer loan, with regular finance charges, costs, and 
repayment period. (complaint, Par. 7(1); Ans., Par. 7; I.D. Par. 48). Such 
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a loan is always available to anyone meeting Beneficial's credit 
standards, whether or not the customer is owed a tax refund by the 
government, but Beneficial will not make any loan to a person failing to 
meet its credit standards, even if the customer is due a government 
refund. The size of the loan Beneficial wishes to sell is not related to 
any tax refund, but to the customer's credit limit (CX 143e, 143i; Tr. 
169). 

A. 

Beneficial takes a narrow view of the dispute on appeal. According to 
Beneficial, the only issue which its Instant Tax Refund advertising 
presents is whether Beneficial offers real tax refunds. The broader 
issue, whether consumers are deceived over what Beneficial actually 
does offer, is presumably irrelevant. Beneficial suggests that deciding 
this case on other than the narrow issue of actual refunds will import a 
new theory neither charged nor litigated. 

We reject the idea that any such narrow question is before us. 
Beneficial had ample notice of the issues in this case, which were, and 
are, whether the Instant Tax Refund advertising is unfair or deceptive 
under the Federal Trade Commission Act, and specifically whether the 
Instant Tax Refund advertising misrepresents that Beneficial is 
offering no more nor less than its normal consumer loan service with its 
normal finance charges. The complaint raises these issues by quoting 
Beneficial's advertising (Par. 5), charging that it seems to offer some 
"instant refund" (Par. 6(1)), and then alleging that in fact Beneficial is 
offering not a refund at all but a personal loan with finance charges 

. (Par. 7(1)).2 A clearer and more precise allegation is difficult . to 
conceive. It certainly goes beyond the minimum standards of notice 
pleading acceptable in administrative hearings. A.E. Staley Mfg. Co. v. 
Federal Trade Commission, 135 F.2d 453,454 (7th Cir. 1943). 

During litigation, Beneficial clearly understood that this case related 
to the total truth of its offer and not just to actual tax refunds. 
Consistent with the position taken in its prehearing brief before the 

' The full charging paragraphs rea,1: 
PAR. 4\.1 Respomlents have represente«I that I 

I. Respondents will pro\'i«le taxpaye rs who have their returns prepared by respondents and to whom a refund is 

owned hy the Internal Revenue Service with an "instant refuml" at the time their returns are prepared. 

PAR. 7. In trnth and in fact: 
I. Respondents' "instant tax refun«l" is not a refund hut a personal loan an«l the recipient of the loan is required to 

pay finance charges and other costs for such loan. 
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law judge that its advertisements "fairly and fully inform the public 
precisely what is involved," 3 Beneficial asked each of its consumer 
witnesses if they realized consumer loans with normal finance charges 
were offered (e.g., Tr. 364-65, 401, 460, 469-73). Beneficial also 
attempted to show that consumers understand the word "loan" to imply 
finance charges (e.g., Tr. 56-58, 114-15). Even assuming that only the 
narrow issue of actual tax refunds was alleged in the complaint, which 
we do not find, we have consistently held that a party cannot 
subsequently challenge as beyond the pleadings an issue which was 
litigated, if he has had actual notice and opportunity to defend. Grand 
Caillou Packing Co., 65 F.T.C. 799, 820-821 (1964), rev'd in part, on 
other grounds sub nom. LaPeyre v. Federal Trade Commission, 366 
F.2d 117 (5th Cir. 1966). See also, e.g., Armand Co. v. Federal Trade 
Commission, 84 F.2d 973 (2d Cir.), cert,. ·denied, 299 U.S. 597 (1936); 
Rule 3.15(a)(2), 16 C.F.R. §3.15(a)(2). In short, Beneficial has had a full 
and fair opportunity to litigate whether its advertising misrepresented 
the total trlith of its off er, and we will decide that point. 

B. 

Turning, therefore, to Beneficial's advertising, we conclude that the 
Instant Tax Refund advertisements, in both their plain and adorned 
forms, had a capacity and tendency to mislead the public about the 
truth of Beneficial's loan offer, and thus violated Section 5. We find this 
both on the basis of our own expertise and judgment, from having 
examined the advertising, see, e.g., Federal Trade Commission v. 
Colgate-Palmolive Co., 380 U.S. 374, 391-92 (1965), and on the basis of 
ample record evidence (e.g., Tr. 53-55, 115-18, 506-07, CX 159). 

The early Instant Tax Refund advertising is, on its face, totally 
misleading about the true nature of Beneficial's off er. Instead of 
making clear that Beneficial is simply offering its everyday loan 
service, the advertising implies that Beneficial will give a special cash 
advance to income tax preparation customers with a government 
refund due, in the amount of their refund. The natural impression, since 
the Instant Tax Refund is stressed as exclusive and special, is that this 
cash advance is different from a normal consumer loan. 

Beneficial was acutely aware that the early advertising was 
misleading consumers about the nature of its offer, for it made all the 
subsequent changes in an attempt to clarify the real meaning (Tr. 53-55, 
115-19, 504-08). The extent of the early advertising's deception is 
epitomized by a report from Beneficial's advertising agency on the 
consumer impact of its first Instant Tax Refund campaign (CX 159): 

Results of this initial wave of interest depend on the office and its location. In center-

• Respondents' trial brief, before the law judge, Oct. 30, 197:J, at 4. 
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city offices, particularly those nPar ghetto areas, the impression gathered from managers 
was that many of the phone calls came from totally uncreditworthy "riff-raff'' * * * 

people with no steady job record, with very low incomes, whose sole concern was in the 
Instant Tax Refund. Many thought they conic\ simply get their government checks 
immediately at Beneficial. Others didn't have the required $5 deposit. There were many 
loud arguments irnd unpleasantnesses * '" * including one or two incidents of violence 
being threatened. Managers in these ::;ituations tend to agree that advertising should 
have dealt more directly with the quc1.lifications required to obtain an Instant Tax 
Refund. 

In other offices - in steady, stable whit0 middle class neighborhoods - many 
customers also needed explanations about the loan aspects of the Instant Tax Refund. 
But naturally there were fewer hopeless applicants, and managers in places like that feel 
much better about the high response level and are much calmer about the advertising 
claim.4 

In the face of this, we are unpersuaded that, as Beneficial argues, 
consumers could decipher the real meaning of its advertising because 
the Instant Tax Refund phrase was placed in quotations or because 
Beneficial's identity as a consumer loan business may have given a clue. 
At any rate, consumers are not obliged to guess about the meaning of 
advertising. Cf Federal Trade Corninission v. Standard Educat.'ion, 
Society, 302 U.S. 112, 116 (1937). 

Beneficial contends that it eliminated any early faults by adding the 
explanatory language characteristic of its later advertising. Although, 
as we discuss infra, the later advertising is not appreciably less 
misleading than the early, even assuming that Beneficial did discontin
ue its early deception in this case we find it an insufficient defense. 
Whether a cease and desist order should be entered when discontin
uance is claimed rests within the discretion of the Commission. Benrus 
Watch Co. v. Federal Trade Cornmission, 352 F.2d 313, 322 (8th Cir. 
1965), cert. denied, 384 U.S. 939 (1966). And the Commission has 
required respondents to meet a heavy burden to prevail on such a 
claim. Compare, e.g., Argus Camera., Inc., 51 F.T.C. 405 (1954), with 
Fedders Corp., Dkt. 8932, 3 CCH Trade Reg. Rep. Par. 20,825 (Jan. 14, 
1975) (85 F.T.C. 38]. Assuming discontinuance of the early deception to 
have occurred, we can detect no reason to accept that discontinuance as 
a defense here, for we have no assurance that the deception will not be 
resumed. Beneficial is still in the tax preparation business and could 
revert at any time to similar deceptive practices. See Giant Foods, 61 
F.T.C. 326, 357 (1962), affd., 322 F.2d 977 (D.C. Cir. 1963), cert. denied, 
377 U.S. 967 (1964). Moreover, such changes as it made in its 
advertising came partly from the prodding of various regulatory 
agencies, so were not totally voluntary (Tr. 11, 55, 70-71, 506-07). See 

• Although we have rejected Beneficial's narrow construction of the complaint. we note that this memorandum 
indicates some consumers at least clicl helieve Beneficial actually would provide real tax refunds. 
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Eugene Dietzgen Co. v. Federal Trade Commission, 142 F.2d 321, 330 
(7th Cir.), cert. denied, 323 U.S. 730 (1944). 

At any rate, no discontinuance occurred, for, as we have noted, 
despite continual revision Beneficial's later advertising did not succeed 
in shedding the deceptive and misleading characteristics. The addition 
of the words "loan" and "plan" and "qualify" was not, in our view, 
sufficient to clarify exactly what Beneficial was really offering. As the 
law judge noted, the advertising at best is open to two interpretations. 
Though some consumers may understand that regular consumer loans 
are offered,5 another interpretation is that Beneficial is offering a 
special, tax-related service apart from its everyday loan business. Of 
course, where two interpretations of an advertisement are possible, one 
of which violates Section 5, the advertising is unlawful. Murray Space 
Shoe Co1·p. v. Federal Trade Commission, 304 F.2d 270, 272 (2d. Cir. 
1962). 

Beneficial insists that we examine the later advertiseri1ents in their 
entirety, and consider the overall explanation of the Instant Tax 
Refund phrase. Cf. Parker Pen Co. v. Federal Trade Commission, 159 
F.2d 509,512 (7th Cir. 1946). We have done so. But as noted we find the 
explanation confusing and misleading. For example, addition of the 
supposedly explanatory word "plan" seems to us to heighten the 
implication of the Instant Tax Refund's uniqueness, rather than clarify 
that it is not unique at all. Thus, we have no occasion to determine 
whether the explanation, considering the advertising as a whole, was 
sufficiently conspicuous to dispel the impression generated by the 
dominant Instant Tax Refund slogan, for nothing amounting to real 
explanation was included. 

The testimony of consumers confirms our view that the later 
advertising has a capacity to mislead in a material respect. A number of 
consumers failed to understand that Beneficial was offering only its 
normal loan service with normal finance charges. Their reasonable 
impression was that they would pay only a small fee and that the main 
qualification for the Instant Tax Refund was being due an actual 
Government refund (Tr. 663, 691, 713-16, 775, 808-09). The consumers, 
had they realized from the advertising that the "Instant Tax Refund" 
was simply Beneficial's ordinary loan business, would not have gone to 
Beneficial's offices at all (Tr. 665, 729, 745-46, 778). 

We may assume, as Beneficial would have us, that respondents never 
intended to deceive consumers. But intent is not an element of a 
deceptive advertising charge under Section 5. Regina Corp. v. Federal 

• Beneficial produced a number of such consumers. It appears from their testimony, however, that most of them 
under11tood the Instant Tax Refund for what it was becau11e of their.prior dealings with loan companies and not because 
they independently comprehended the advertising (e.g., Tr. 371,391,423,472, 480-81, 495). 
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Trade Commission, 322 F.2d 765, 768 (3d Cir. 1963). The simple fact is 
that Beneficial's Instant Tax Refund advertising had a capacity and 
tendency to deceive, and did in fact deceive, the consuming public. 

C. 

The law judge's order bans the use of the Instant Tax Refund phrase 
or similar words. He found that no qualifying language could remedy 
the deception and that only purging Beneficial's advertisements of the 
phrase would suffice. Beneficial vigorously contends that explanatory 
language could cure any fault and that forced abandonment of its 
copyrighted and heavily promoted phrase is unwarranted. 

In some instances, it is true, respondents have been allowed to retain 
trade names which had become valuable business assets, because the 
misleading qualities of the names could be dispelled by explanation e.g., 
Federal Trade Commission v. Royal Milling Co., 288 U.S. 212 (1933). 
But Royal Milling and its progeny are not limitations on the 
Commission's authority to enter a fully effective order. If explanatory 
language is insufficient to qualify a deceptive trade name or is 
inherently contradictory, its effect is simply to confuse the public and 
the Commission in framing a proper remedy must excise the offending 
phrase altogether. See, e.g., Resort Car Rental Systems, Inc. v. Federal 
Trade Commission, 518 F.2d 962 (9th Cir. Apr. 14, 1975); Bakers 
Franchise Corp. v. Federal Trade Commission, 302 F.2d 258, 262 (3d 
Cir. 1962); Carter Products, Inc. v. Federal Trade Commission, 268 
F.2d 461, 498 (9th Cir.), cert. denied, 361 U.S. 884 (1959); United States 
Navy Weekly, Inc. v. Federal Trade Commission, 207 F.2d 17, 18 (D.C. 
Cir. 1953). Moreover, the Commission has wide latitude in judgment, 
particularly in determining whether qualifying words will eliminate a 
deceptive trade name. Jacob Siegel Co. v. Federal Trade Commission, 
327 U.S. 608,613 (1946).6 

In light of these principles, we see no reason for allowing Beneficial 
to retain the offending slogan. The Instant Tax Refund advertisements, 
we have held, have the capacity and tenden~y to mislead and have in 
fact misled consumers. In fact, since its inception in 1969, the Instant 
Tax Refund phrase has deceived continuously, and Beneficial's 
repeated efforts to explain it have not cured the false impression it 
leaves. Beneficial's inability to remedy the deception, which persists 
even in the qualifying phrase it offers on this appeal as a settlement, 
confirms what we believe to be obvious. No brief language is equal to 

• Though we believe the R11yt1I Milli11g line of cases is compatible with our normal responsibility to enter effective 
but not overbroad orden, to the extent it may actually be a limitation or exception to the Commission's authority to 
devise fully effective remedies, then we decline to expand the exception from trade names lo advertising o,logans. The 

Instant Tax Refund slogan is unlike the established company names in Royal Milli11g, for it is not the name of 

anything. It is an empty promotional phrase referring to nothing. 
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the task of explaining the Instant Tax Refund slogan, for the phrase is 
inherently contradictory to the truth of Beneficial's offer. In truth, the 
Instant Tax Refund is not a refund at all, but only Beneficial's 
everyday loan service, complete with normal finance charges and credit 
checks; nor is it in the least related to any tax refunds, for the size of 
the loan Beneficial wishes to sell is geared to the customer's credit limit 
instead of his government refund and many people due a government 
:refund do not qualify for an Instant Tax Refund loan at all; moreover, 
depending on the season of the year or the customer's sales resistance, 
the Instant Tax Refund may be called a Vacation loan, a Taxpayer loan, 
or a Bill Consolidation loan. 

Nor are we inclined to temper our conclusion to ban the phrase 
simply because Beneficial has copyrighted it and promoted it heavily. 
The phrase, which is only six years old, has been deceptive from the 
start, so to protect it is to protect Beneficial's investment in deception. 
We reject the idea that the more heavily a false claim is advertised, the 
more tenderly we must treat it. 

Beneficial argues that excision of the Instant Tax Refund slogan and 
v,,rords of similar import would prevent any referenee to the concept of 
tax refund loans. This is quite true. The record is absolutely clear that, 
in Beneficial's business at least, no such concept exists. If, however, 
Beneficial should begin offering a special loan service actually related 
in some way to income tax refunds, it may seek to reopen the order. 
For now we believe the absolute prohibition necessary.7 

In light of what we have said we must affirm the law judge's order 
and reject Beneficial's offer of settlement. 

III. MISUSE OF CONFIDENTIAL RELATIONSHIP 

Finally, respondents appeal the law judge's conclusion that Beneficial 
misused confidential information gathered in the course of its tax 
preparation business, by using it to solicit loans without consent. The 
law judge held Beneficial's practices exploitative, unscrupulous, 
deceptive, and unfair. 

The essential facts are not contested. Beneficial entered the tax 
preparation business for the explicit purpose of generating loan 
customers. (I.D. Par. 54; Tr. 84). In practice the tax service, which 
Beneficial operated from the same offices as its loan business, fulfilled 
this goal; it was in fact the greatest source of new borrowers which 
Beneficial had developed in some time (I.D. Par. 55; Tr. 508). 

7 We are likewise unpersuaded by Reneficial's argument that the f'irst Amendment bars this order. It is too clear 

to warrant discussion that the first Amendment does not protect commercial speech which has been found to be 
,,eceptive and misleading. Murray Space Shoe Corp. v. Federal Trade Co111111is.sio11, x/lpra, :304 F'.2d at 272. There is no 

constitutional right to disseminate false or misleading advertising. E.F. Dre,c I Co. v. Federal Trade Co111111 ixsi1111, 2a5 
F'.2d 7:>5, 740 (2d Cir. !956),cerl.deuied,a5i U.S. !lH9 (!957). 
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Beneficial used two different procedures to turn tax customers into 
borrowers. First, from the beginning of its tax preparation venture in 
1969 until December 1971, Beneficial made no effort whatever to limit 
the use of customers' tax data to the preparation of tax returns. Under 
the procedure in effect during this period, Beneficial's employees 
prepared a tax interview sheet for each customer who presented 
himself for tax preparation. This sheet, which contained a variety of 
financial information, was sent to a computer firm for actual 
preparation of the return, and the customer frequently had to return a 
second time to pick up his completed return (I.D. Par. 58). Beneficial 
explicitly instructed its personnel to use the tax data appearing on the 
information sheet to solicit loans. For example, CX 26 states: 

Right on the Tax Interview Form it shows you what banks or loan companies the 
customer owes. It is an easy matter to go on from there and list other debts and show 
how all the bills can be consolidated, the bank loan can be paid off, the loan company can 
be paid off, the balance on the car can be cleared - all with a Bill Consolidation Loan. 

In addition, if the customer were not sold a loan during the first 
interview, Beneficial solicited again during the second visit and 
continued to solicit thereafter by telephone and otherwise (I.D. Pars. 
62, 64). Personnel were instructed to run a credit check on those who, 
on their first visit, were reluctant to borrow money, (I.D. Par. 63), and 
to present these customers on their second visit with completed loan 
papers awaiting only a signature (I.D. Par. 62). 

After December 1971, Beneficial revamped its procedure because of 
the enactment of the Revenue Act of 1971. Section 316 of that Act, 26 
U.S.C. § 7216, imposed criminal penalties upon commercial tax 
preparers for using customers' tax data for non-tax purposes without 
consent. Under the new procedure, Beneficial continued to stress 
turning tax customers into loan customers, but Beneficial's employees 
required each tax customer to sign a supposed consent form before 
soliciting any loan. The form, which Beneficial called a BOR-56 
Authorization, purported to authorize Beneficial to solicit the customer 
for "any business" in which Beneficial may engage, and to stipulate that 
any data appearing on a loan application was not given for tax 
preparation. In addition to completing a tax interview sheet, Benefi
cial's employees were instructed to complete for each customer a· loan 
interview sheet containing similar or identical financial information and 
to base their loan solicitation on the latter document. Beneficial 
maintained a separate "customer loan folder" for the loan informc.1.tion 
(I.D. Pars. 65, 66). 

A. 

Beneficial contends for two reasons that our consideration of its loan 
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solicitation practices should be limited. First, the pre-Revenue Act 
conduct is supposedly irrelevant, because, according to Beneficial, the 
law judge drew no legal conclusions from his extensive factual findings 
on this issue; apparently Beneficial argues that he tacitly dismissed this 
part of the case and the Commission should not alter his disposition. 
Second; the law judge's post-Revenue Act findings are, Beneficial says, 
beyond the scope of the complaint and thus should be dismissed.8 

Neither of these arguments is supportable. As to the pre-Revenue 
Act conduct, the law judge's opinion clearly considered and drew legal 
conclusions from the record evidence. In addition to entering detailed 
factual findings (I.D. Pars. 53-64), the law judge explicitly held that 
Beneficial's pre-Revenue Act practices were "offensive to the public 
policy, unethical, un~crupulous, unconscionable and clearly unfair to the 
consumer." (I.D. at 36) [p. 148, herein]. Of course, even had the law 
judge actually ignored Beneficial's pre-Revenue Act conduct, the 
Commission on review could itself fully consider its lawfulness Rule 
3.54(a), 16 C.F.R. §3.54(a). 

Beneficial's second argument - that the law judge's theory of post
Revenue Act violation is beyond the scope of the complaint - must be 
rejected on the same grounds that its similar claim respecting the tax 
refund advertising was rejected. According to Beneficial, the complaint, 
which alleged misuse of the "tax return" and the tax "financial profile," 
does not encompass Beneficial's post-Revenue Act procedure of 
preparing a separate loan information profile for loan solicitation 
instead of referring directly to the tax documents. But we do not read 
the complaint so restrictively. It plainly alleges misuse of a confidential 
relationship by soliciting loans, without consent, using information 
given for tax purposes (complaint, Par. 8). Since the law judge explicitly 
found the post-Revenue Act consent form inadequate to differentiate 
tax information from so-called loan information in customers' minds, 
the law judge correctly construed the complaint when he applied it to 
the post-Revenue Act procedures. Moreover, even accepting the 
argument that the complaint does not by its explicit terms encompass 
the post-Revenue Act procedures, we see no indication that the real 
substance of the dispute was not clarified for Beneficial during 
adjudication. As we noted before, an administrative complaint is a 
flexible document; semantic deficiencies will not preclude full resolu
tion of the issues where the party proceeded against has a reasonable 
opportunity to know the matters in controversy Avnet v. Federal Trade 
Commission, 511 F.2d 70, 76 (7th Cir. 1975). Beneficial has offered 

" Apparently in connection with this second argument, Beneficial also. seems to argue that the law judge was 
improperly influenced by a personal belief that a dual loan and tax business is per ,;e unfair. However, the law judge 

offered no such opinion and in fact specifically declined to rule on the issue (I.D. at :H) (p. 149, herein). The legality of 
dual operation was eliminated as an issue by complaint counsel on Mar. J:i, 1974. 



171 BENEFICIAL CORP., ET AL. 

119 Opinion 

utterly no information suggesting it was prejudiced, or unfairly 
surprised, or otherwise unable to litigate the legality of its post
Revenue Act conduct. In fact, Beneficial itself highlighted the issue by 
raising the supposed lawfulriess of its post-Revenue Act conduct as an 
affirmative defense. 

We conclude, therefore, that the substantive lawfulness of Benefi
cial's conduct, both pre-Revenue Act and post-Revenue Act, is properly 
before us. 

B. 

We first consider Beneficial's pre-Revenue Act conduct. The law 
judge found this conduct unfair, because it violated basic public policy 
respecting the confidentiality of tax data, and deceptive, because it was 
premised on omission of material facts. 

In determining whether Beneficial's conduct was unfair, the 
appropriate standard is a broad one. The Commission 
does not arrogate excessive power to itself if, in measuring a practice against the elusive, 
but congressionally mandated standard of unfairness, it, like a court of equity, considers 
public values beyond simply those enshrined in the letter or encompassed in the spirit of 
the antitrust laws. 

Federal Trade Commission v. Sperry & Hutchinson, 405 U.S. 233,244 
(1972). 
In accordance with this mandate, the law judge determined the 
applicable public policy relating to use of tax data from a wide range of 
relevant statutory and ethical sources. However Beneficial argues that 
applicable public policy can only be found in a law or canon running by 
its terms to Beneficial, and that public policy deduced and synthesized 
from analogous situations cannot govern its conduct. Accordingly, for 
the period before the Revenue Act explicitly applied a standard of 
confidentiality to its business, Beneficial would find no applicable 
policy. 

This argument totally misapprehends the scope of unfairness under 
Section 5 of the Federal Trade Commission Act. There is no doubt at 
this point that the Commission may adapt the substance of Section 5 to 
changing forms of commercial unfairness, and is not limited to 
vicariously enforcing other law. Therefore, in this case, as in others, 
those who engage in commercial conduct which is contrary to a 
generally recognized public value are violating the Federal Trade 
Commission Act, notwithstanding that no other specific statutory 
strictures apply Federal Trade Commission v. R. F. Keppel & Bro., 
Inc., 291 U.S. 304, 313 (1934); Federal Trade Commission v. Sperry & 
Hutchinson; supra. The passage of the Revenue Act reiterated, but 
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certainly did not create, the policy of tax confidentiality which we apply 
here.9 

The policy we apply is evident in the numerous incarnations of our 
society's concern for the confidentiality and proper use of personal tax 
data. This theme, broader than the letter of any one law, plainly links 
those public statutes . which variously impose criminal penalties upon 
federal employees for revealing a tax return, 10 or allow disclosure of 
income tax returns only under · Presidential order or regulation, 11 or 
forbid disclosure of state income tax returns. 12 The same policy of tax 
confidentiality is also manifested in the ethical standards of other 
commercial tax preparers. Accountants, 13 certified public accountants, 14 

and lawyers 15 would all be in violation of their ethical canons if they 
used tax information received from a customer to solicit a loan without 
consent. While it is not our intent to inject entire professional ethics 
codes into Beneficial's business, we believe the various similar fiduciary 
requirements of professional income tax preparers reflect a basic 
ethical consideration which by its nature is equally applicable to anyone 
in a position to abuse the confidence of a client.16 

The reason for this statutory and ethical concern is obvious. Personal 
financial data is the private business . of the individual to whom it 
relates. Its inherent confidentiality requires that the relationship 
between the tax preparer and his customer be a fiduciary one. This 
basic fiduciary nature is reflected in the personal expectations of 
consumers (tr. 256, 778). Numerous witnesses testified that they expect 
confidentiality from tax preparers and regard loan solicitation based on 
tax data as breach of confidentiality (e.g., 493-94, 666, 724-25, 809-10). 

Beneficial argues, however, that its misuse of tax information was 
minimal because the information was not transferred out of the 
company. However, even putting aside the evidence that Beneficial did 
in fact transfer the names of its tax customers outside the company 

• In light of the pervasive and specific policy of lax confidentiality, we, like the law judge, have no need to decide 

whether a broader consideration of personal privacy could govern this case. In declining to reach that issue, however, 
we do not suggest that a generalized right of personal privacy and personal control over private data is an inadequate 

foundation on which to ground a finding of unlawfulness under Section !>. In fact, the right of privacy has become a 
wi(lely-valued public policy, with constitutional and statutory underpinning. Cf, e.g., Roe v. W11de, 410 U.S. I ta, 1!>2 
(197:J); Privacy Act of 1974, !; U.S.C. §!i!i2a. Its violation in a commercial context would likely be unlawful under the 

Fe(leral Tra<le Commission Act. 
•• 26 U.S. §72 t:t 
11 26 U.S. §6103. 
12 Code of Virginia, §58-46; .,ee 11/110 I.D. at fn . !i [p.146, herein I. 
'" Tr. t:J4, t:l6, 148. 
1• Tr. 2!>2, 2!i5, 26:J. 
" See Canon 4, Corle of Professional Responsibility of the American Bar Association (Disciplinary Rule 4-101 an<l 

Ethical Consideration 4-!i). 
•• Beneficial argues that some professional income tax preparers also :,;olicit other bu:;iness from their clients. 

However, in using tax data to i(lentify other specialized needs of their clients, accountants and lawyers are fulfilling a 
professional obligation i:narkedly different from Beneficial's practice of trying lo sell loans lo each of its lax customers 

(Tr. 142--1!>, 2!>7-a!I). The point in looking to other income tax preparers i,; not to make Beneficial 2nd them 
indistinguishabk hut only to i,ientify an irre,lucible minimum quantum of fairness and commercial integrity. 

https://returns.12
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while running credit checks, (CX 27, 34d; Tr. 37, 721-22), this argument 
ignores the fact that the confidential relationship is breached wheneve1' 
the customer's information is used for the financial gain of the 
preparer. Whether or not respondents brokered the confidential 
information to other businesses, or simply capitalized on it themselves, 
is thus unimportant. By the same token, respondents' argument that 
customers expected to be solicited for loans because of BeneficiaL:, 
reputation as a consumer loan business, and were not shocked at being 
solicited, ignores the record evidence that customers w·ould :not approve 
of any such loan solicitation made on the basis of their confidential tax 
data (Tr. 667, 725). The fact that some tax customers initiated 1%,n 
discussions themse1 ves, typically by volunteering the amount of their 
anticipated refunds. demonstrates to us not their disinterest iri the 
confideritiality of their t ax data1 but rathf~ J' the effecti vene:~s of the 
Instant Tax Refund slogan in frtlsely convincing them that a regular 
consumer loan was somehow tax-related. 17 

Thus, we conclude that Beneficial's loan solicitation f;Tactices were 
indefensible. In the face of the prevailing public policy, the cornrnc11 
basic standards of ethical behavior, and the widespread expectations of 
consumers, Beneficial during the pre-Revenue Act period engaged in 
wholesale and intentional disregard of the privileged nature of its 
relationship \Vith its tax customers, and the confidential status of their 
tax information. Its practices preyed on the vulnerability of customers 
who were entitled to expect, and did expect, that their information 
would be handled with integrity and discretion. We cannot disagree 
with the law judge's characterization of Beneficial's activitiP-s as 
exploitative, unscrupulous, and unconscionable. We find Bene:ficiar~, 
behavior legally unfair. 

The same public expectation of' confickntiaHty which makes Benei\
cial's conduct unfair also makes it deceptive. Although the public 
expects the fiduciary character of a taxpayer-tax preparer relat ionship 
to be honored , Ben~~ficial entered such ~'elationships v..rit.h no ili tcntion 
of guarding tax infotmatinn frorn :.mauth01·ized use, and in fact 
converted tax data for its own }Jrofit. BE~neficic:J's failure to disc:l0se 
these condltions had the capacity to mislead c0Le.umer2, into believing 
that th:.. inforrt1atic1J! t \c,y l)l'Ovided \\'OUld ,::n1y tw U::.,cd for r :·1·;·- :r- :;;g 

Uieir tax return8. ~uch 2.n omi~sion of factr~ ·.cJ1id1 are mate :.'.z.1 to an 
inteUigent purchasing decisior, is nnlav1ful .r:; ee, e.g., P. LoriUa.rd C,'7 . -v . 
F1'eJerr.r i Ttu.de Corn·miq ion , 1U.~ F'.2d 52, M5 ('4t h Cir. D >J). 'i;·,-:· b.1,\' 

jedgc: also fGu r:!~' i·ha:: frdl <lisdcsure of material fa<:(~ is p:.;:i.rt~c1 J.'.~~:dy 

... . . .::: ' : 

"t;(, yon h:-:\'~ tfi ::.ee proof that th~ •:D ~to1-n t•r i::- ,-i,;ally e,1tit.;-e,i to a t~x refund loan -: :-ZC.:\ 14:iiJ. Thi:- '1l1.(:.:; t:,;~ \ t:pitor,1 i1.p;-; 

th e confu~ion gf'nerated hy 8P.nefic:,1r~ t!Cl ;,·~1·ti:.:ing, wi:i~h ~-.:.<~n1~ to nff'-:1· a ~pecial ::~r,·i{·~ ba::!.!d r,n in 1·<. me Ul:(ef., bu~ in 

l'flality is nc,:. relat~d to inron1e tax~s at. :!l!. 

https://in1�<.me
https://F1'eJerr.ri
https://LoriUa.rd
https://tax-related.17
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important in a confidential relationship. Though this is true, the general 
commercial duty to disclose material facts . is sufficient to make 
Beneficial's actions deceptive. 

Finally, the law judge found Beneficial's conduct deceptive because, 
in conjunction with the Instant Tax Refund slogan, it is analogous to 
bait and switch advertising. Although Beneficial's practices are not a 
classic bait and switch, the conceptual similarities are striking. Bait 
advertising is an enticing but insincere offer of goods or services, 
designed to obtain leads for a different product or service see, e.g., 16 
C.F.R. Part 238.0, Guides Against Bait Advertising. Beneficial's tax 
advertising was consciously designed to generate customers for the 
loan business and, even though the tax preparation service itself was a 
legitimate offer, the Instant Tax Refund advertised as part of the 
service was not a legitimate offer at all. Since Beneficial's tax 
advertising was designed to attract customers with an alluring off er, 
and the tax service was designed to switch the customers unwittingly 
to Beneficial's regular loan service, we find as an additional ground of 
deception that the loan solicitation practices were part of a pattern of 
conduct akin to bait and switch. 

C. 

We now turn to Beneficial's post-Revenue Act conduct, which on its 
face at least was an attempt to avoid use of confidential data. Beneficial 
argues that its new procedures cured the unfairness and deception in 
its early practices because it never used tax information to solicit loans 
after the Revenue Act became effective. · 

Even assuming this were true, it would not be an adequate defense 
to Beneficial's clear violations of law prior to the Revenue Act. As we 
noted earlier, discontinuance ofunfairness or deception does not render 
a cease and desist order improper Coro, Inc. v. Federal Trade 
Commission, 338 F.2d 149, 153 (1st Cir. 1964), cert. denied, 380 U.S. 954 
(1965). We have in rare occasions refrained from entering an order 
where discontinuance was voluntary, prolonged, and likely to be 
permanent. But here the discontinuance, assuming there were any, 
occurred only after a criminal statute prodded Beneficial into making 
changes. Given Beneficial's dual business and its persistent . desire to 
turn tax customers into loan customers, we find no reason to refrain 
from issuing an order in this case because of Beneficial's supposed 
curing of its unlawful conduct. 

At any rate, the new procedures did not in fact cure the deception 
and unfairness. Although the uninhibited conversion of private 
information which characterized the earlier period gave way to 
purported authorization forms and separated "tax" and "loan" folders, 
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the net effect of the new procedure was to confuse consumers and 
continue to abuse their proper expectations concerning the use to which 
their confidential information would be put. We find Beneficial's post
Revenue Act practices unfair and deceptive in their own right. 

The main factor distinguishing the new procedure from the old was 
the BOR-56 Authorization form which Beneficial required each tax 
customer to sign. Only if this paper were adequate to allow informed 
consumer consent to loan solicitation could a waiver of the fiduciary tax 
relationship occur. However, the law judge found the BOR-56 form 
totally inadequate on its face as a consent form, and we agree. It does 
not inform the customer that the fiduciary tax relationship is being 
terminated and that financial information given thereafter will be used 
for loan solicitation. Though it authorizes solicitation of "any business" 
it does not disclose what kind of business and it does not disclose that 
the solicitation is beginning even as the customer signs the form. Our 
independent view of the release form's inadequacy is reinforced by the 

· testimony of consumer witnesses, some called by Beneficial, who had 
various opinions of the form's purpose, all wrong (e.g., Tr. 372,395,410, 
486). 

Obviously consumers have a right to waive the confidentiality of 
their tax data if they choose. And, since Beneficial does offer a useful 
service in both the tax and loan businesses, some tax customers will 
presumably wish to forego their purely fiduciary relationship with 
Beneficial. But this decision must be based on full disclosure and 
informed consent. 

In light of the inadequacy of the BOR-56 form, the other changes in 
procedure after the Revenue Act become purely formal and without 
significance. Though Beneficial prepared what it called a Loan 
Interview Sheet for each customer, from the unsuspecting customer's 
point of view the information being gathered was still subject to the 
fiduciary tax relationship. Though Beneficial scrup_ulously separated 
what it called "loan" folders from the "tax" folders, so far as the 
customer understood every folder was a tax folder. For these reasons, 
we see no essential difference between Beneficial's post-Revenue Act 
conduct and its pre-Revenue Act conduct. 

D. 

The law judge entered an order designed to allow consumers to make 
an informed choice over waiving the confidentiality of their tax data. 
Beneficial argues that for several reasons the order is inappropriate. 

Beneficial first argues that the Revenue Act of 1971,which provides 
criminal penalties for tax preparers, as a matter of law preempts the 
Federal Trade Commission Act in this area and precludes entering an 
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order. Alternatively, Beneficial argues that, as a matter of administra
tive discretion, the Commission should defer to the Revenue Act either 
by entering an order coextensive with that Act or entering no order at 
all. 

The contention that the Revenue Act has pro tanto deprived the 
Commission of authority over the commercial misuse of income tax 
information is not persuasive. The courts have repeatedly rejected the 
argument that the Federal Trade Commission Act is ousted because of 
the possibly concurrent operation of another statute enforced by a 
different agency. The jurisdiction of the Commission has been seen as 
cumulative e.g., Federal Trade Commission v. Cement Institute, 333 
U.S. 683, 689-95 (1948) (Justice Department); Warner-Lambert Co. v. 
Federal Trade Com1niss·frnt, 361 F. Supp. 948, 953 (D. D.C. 1973) (Food 
and Drug Administration); American Cyanamid Co. v. Federal Trade 
Commission, 363 F.2d 757, 771 (6th Cir. 1966) (Patent Office); Baldwin . 
Bracelet Co. v. Federal Trade Commission, 325 F.2d 1012, 1014 (D.C. 
Cir. 1963), cert. denied, 377 U.S. 923 (1964) (Tariff Commission). In 
Baldwin, as here, the supposedly preemptive law was a criminal statute 
implemented with Treasury Department regulations. See also Bran
denfels v. Day, 316 F.2d 375, 378 (D.C. Cir.), cert. denied, 375 U.S. 824 
(1963). 

Had Congress intended to limit the jurisdiction of the Commission, it 
would have done so explicitly, as it has before cf, e.g., Packers and 
Stockyards Act, 42 Stat. 159, 169 (Aug. 15, 1921), amended, 72 Stat. 
1749, 1750 (Sept. 2, 1958); McGuire Act, 66 Stat. 631, 632 (July 14, 1952). 
But the Revenue Act contains no repeal, and the legislative history 
does not refer to the Commission at all. Nor will we infer repeal, for 
repeals by implication are not favored. Only where two laws are clearly 
repugnant to each other and both cannot be carried into effect will the 
latter prevail. U.S. v. Borden Co., 308 U.S. 188, 198 (1939); L. Heller & 
Son v. Federal Trade Commission, 191 F.2d 954, 957 (7th Cir. 1951). 
Here, though the civil requirements of the Federal Trade Commission 
Act may impose more stringent demands than the criminal standards of 
the Revenue Act, there is no repugnancy. Like the law judge we view 
Beneficial's possible compliance with the Revenue Act as irrelevant, 
and do not decide that issue. 

Since the standards of the Revenue Act are irrelevant to this case, 
we see no reason to enter an order coextensive with that Act or to 
defer altogether. Our concern is to purge Beneficial's unlawfulness 
under Section 5. Because the fault we have found lies in the undisclosed 
use of confidential data, the law judge was correct in entering an order 
provision requiring full disclosure and consent before loan solicitation 
may begin. Under the order, Beneficial may not use any information 



119 Final Order 

given by a tax customer unless the customer has signed a consent form 
detailing, inter alia, the specific purpose for the consent, the exact 
information to be used, and the particular use intended. The lack of just 
this information is what makes the present BOR-56 form inadequate. 
Thus, the order provision is more than just reasonably related to the 
offense found, Jacob Siegel Co. v. Federal Trade Commission, supra, 
327 U.S. at 613; it is the most obvious and direct way to cure 
Beneficial's practices. 

Beneficial also argues that the lack of a time limit in the order would 
make it impossible ever to give a loan to any tax customer who signed 
no consent, even years· later. If Beneficial wished to solicit such a loan 
using information obtained because of the tax relationship, this is 
absolutely true. But if the loan should arise from the customer's wholly 
independent action, in a context far removed in time from the income 
tax experience, making the loan would likely not violate the order. At 
any rate, Beneficial could cure its supposed problem by securing a 
signed consent before obtaining information for the loan.18 

Finally, Beneficial argues that the order does not allow it to solicit 
tax customers for additional tax business. We will add appropriate 
language to remedy this. 

IV. CONCLUSION 

Having considered the entire record, the initial decision ·of the 
administrative law judge, and the briefs, the Commission affirms the 
law judge to the extent set forth in this opinion. An appropriate order 
accompanies this opinion. 

FINAL ORDER 

This matter having been heard by the Commission upon respondents' 
appeal from the initial decision; and 

The Commission having considered the oral arguments of counsel, 
their briefs, and the whole record; and 

The Commission, for reasons stated in the accompanying opinion, 
having denied in part and granted in part the appeal; accordingly 

It is ordered, That, except to the extent that it is inconsistent with 
the Commission's opinion, the initial decision of the administrative law 
judge be, and it hereby is, adopted together with the opinion 

•• Beneficial has raised other hypotheticals which, it says, demonstrate that the order may deprive it of loan 
business even from willing tax customers. However, we are not persuaded to modify the order by "fantasies." Fedeml 
Trade Co111!llissio11 v. N11tim111/ Lead Co., supra, :~52 U.S. at 4:ll. Beneficial has recourse to our compliance procedures 
if actual situations arise which may be presented in evidentiary form. But Beneficial must expect some fencing in, and 

foregoing the hypothetical Joan business may be a necessary price of simultaneously engaging in two essentially 
contradictory businesses. 
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accompanying this order as the Commission's final findings of fact and 
conclusions of law in this matter; 

It is further ordered, That the following cease and desist order be, 
and it hereby is, entered: 

It is ordered, That respondents Beneficial Corporation and Beneficial 
Management Corporation, corporations, and their successors and 
assigns, and their officers, and respondents' agents, representatives 
and employees, directly or through any corporation, subsidiary, division 
or other device, in connection with the preparation of income tax 
returns or the extension of consumer credit in or affecting commerce, 
as "commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1.. Using the term "instant tax refund," or any other word or words 
of similar import or meaning. 

2. Using any guarantee without clearly and conspicuously disclosing · 
the terms, conditions and limitations of any such guarantee; or 
misrepresenting, in any manner, the terms and conditions of any 
guarantee. 

3. Representing, directly or by implication, that respondents will 
reimburse their customers for any payments the customer may be 
required to make in addition to his initial tax payment, in instances 
where such additional payment results from an error by respondents in 
the preparation of the tax return; Provided, however, That it shall be a 
defense in any enforcement proceeding for respondents to establish 
that they make such payments. 

4. Failing to disclose, clearly and conspicuously, whenever respon
dents make any representation, directly or by implication, as to their 
responsibility for, or obligation resulting from, errors attributable to 
respondents in the preparation of tax returns, that respondents will not 
reimburse the taxpayer for any deficiency payment which results from 
said errors, Provided, however, That it shall be a defense in any 
enforcement proceeding for respondents to establish that they make 
such payments. 

5. Representing, directly or by implication, that the percentage of 
respondents' customers who receive tax refunds is demonstrably 
greater than the percentage of individual taxpayers at large who 
receive refunds; or misrepresenting, in any manner, the magnitude or 
frequency of refunds received by respondents' tax preparation 
customers. 

6. Representing, directly or by implication, that respondents' tax 
preparing personnel. are tax experts or unusually competent in the 
preparation of tax returns or the rendering of tax advice; or 
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misrepresenting, in any manner, the competence or ability of respon
dents' tax preparing personnel. 

7. Using information concerning any customers of respondents, 
including the name and/or address of the customer, for any purpose 
which is not essential or necessary to the preparation of a tax return if 
such information was obtained by respondents as a result of the 
preparation of the customer's tax return which includes any informa
tion given by the customer after he has indicated, in any way, that he is 
interested in utilizing respondents' tax preparation services, unless 
prior to obtaining such information respondents have both (1) 

specifically requested from the customer the right to use the tax return 
information of the customer and (2) have executed a separate written 
consent signed by the customer which shall contain: 

1. Respondent's name; 
2. The name of the customer; 
3. The specific purpose for which the consent is being signed; 
4. The exact information which will be used; 
5. The particular use which will be made of such information; 
6. The parties or entities to whom the information will be made 

available; 
7. The date on which such consent is signed; 
8. A statement that the tax return information may not be used by 

the tax return preparer for any purpose other than that stated in the 
consent, and; 

9. A statement by the taxpayer that he consents to the use of such 
information for the specific purpose described in subparagraph (3) of 
this paragraph. 

Provided, however, That nothing herein shall prohibit respondents 
from using names and addresses only of customers for the purpose of 
communication with such customers solely concerning respondents' 
income tax preparation business. 

Nothing in the above provision is intended to relieve respondents of 
any further requirements imposed on them by the Revenue Act of 
1971, Pub. L. 92-178, title UI, §316(a), Dec. 10, 1971; 26 U.S.C. §7216 or 
regulations issued pursuant to it. 

It is further ordered, That respondents herein shall notify the 
Commission at least 30 days prior to any proposed change in the 
structure of the corporate respondents such as dissolution, assignment 
or sale resulting in the emergence of a successor corporation, the 
creation or dissolution of subsidiaries or any other change in the 
respondent corporations which may affect compliance obligations 
arising out of this order. 

It is further ordered, That respondents shall, within 60 days after 
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service of this order, file with the Commission a written report, signed 
by the respondents, setting forth in detail the manner and form of their 
compliance with this order. 

IN THE MATIER OF 

CONTROL DATA CORPORATION, ET AL. D. 8940 
ELECTRONIC COMPUTER PROGRAMMING INSTITUTE, 

INC., ET AL~ D. 8952 LAFAYETTE UNITED 
CORPORATION, ET AL. D. 8963 

Orders, July 1,5, 1975 

Issues of Commission proceeding, in regard to consumer redress, and concerning 
relationship of administrative proceedings to later consumer redress actions 
placed on Commission's docket for review. Briefs to be submitted on two 
itemized questions. 

Appearances 

For the Commission: Edward D. Steinman. 
For the respondents: Charles A. Price, Oppenheimer, Wolff, Foster, 

Shephard & Donnelly, Minneapolis, Minn. and James F. Hoff, 
Bloomington, Minn. 

ORDER PLACING MATIERS ON DOCKET FOR REVIEW 

These matters are now before the Commission upon two applications 
for review and a certification by an administrative law judge 1 

concerning the question of whether restitution, under the Federal 
Trade Commission Act, should be regarded as an option in formulating 
remedies in these matters inasmuch as: (1) a United States Court of 
Appeals has held in Heater v. Federal Trade Commission, 530 F.2d 321 
(9th Cir. 1974) that the Commission lacks the authority to impose such 

In Bleclr1111ir: c,,,,,,,.,,e,- Progm111111i11g /11xlil11te, complaint counsel had moved for issuance of a xrrbpoemr drrcex 

/er.um seeking, in part, evidence needed to support restitutionary relief. 'fhe administrative law judge in that matter 
denied the motion on the grounds that it sought information which might not be in furtherance of the legitimate 
statutory authority of the Commission basecl on Het1ler v. F.T.C., 5:{0 r.2d :321 (9th Cir. 1974). However. he granted 
complaint counsel leave to file an application for review of his ruling and to determine whether the matter shoulil be 
placed on our suspense calendar pending the final outcome of the Healer case. 

In l11Ji1.l/t'llf' Uuited Cor1mrnlio11, this question came to us under different circumstances. There, respondents had 
moved to strike and dismiss from the complaint the claim for restitution and to quash in part a.xrrl>po,,1111 if,11:eM lf'<:11111 

sought by complaint counsel. The law judge denied these motions but, in view of the Commission's decision not to 
appeal the Healer decision, he x11t1 x111111le certified to the Commission the question of whether it would be in the public 

interest lo allow complaint counsel to continue lo seek reslilutionary relief. 
Finally, in Co11lrol Dain CorJ>., the law judge denied respondents' motion lo strike from the complaint Paragraph 

11, which, they argued, was intende1l solely to obtain retroactive restitution, but granted them leave to file an 

application for review of this ruling. The only question approved for review was to be the policy question of how the 
Commission will proceed in the area of restitution in light of Healer. 
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relief; and (2) the Commission has determined not to seek review of 
that decision.2 Furthermore, each of these matters expressly or by 
implication raises fundamental questions concerning the· implementa
tion of the recently enacted Magnuson-Moss Warranty-Federal Trade 
Commission Improvement Act, Pub. L. 93-637 (Jan. 4, 1975). 

Section 206 of the Magnuson-Moss Act authorizes the Commission to 
file actions for consumer redress in federal courts if a final Commission 
cease and desist order has been entered against respondents for 
engaging in acts or practices in violation of Section· 5 of the Federal 
Trade Commission Act. The Commission intends to exercise that 
authority whenever appropriate and reserves the right to proceed 
under that section with respect to the respondents in these cases if the 
statutory conditions are met. 

The three matters now before the Commission raise the general 
issue of how the Commission intends to proceed in regard to consumer 
redress and several specific issues concerning the relationship of the 
administrative proceedings to possible later consumer redress actions 
under the Magnuson-Moss Act. Therefore, in order to determine the 
questions presented, the Commission needs to consider carefully, as to 
each ofthese matters, the following questions, based on the assumption 
that the Commission intends to seek consumer redress, if at all, 
pursuant to Section 206 of the Magnuson-Moss Act. 

(1) To what extent, if any, should evidence be presented and findings 
be made in the administrative proceedings regarding the nature and 
extent of the injuries sustained by consumers as a result of the 
challenged acts or practices? 

(2) To what extent, if any, should evidence be presented and findings 
be made on the issue whether the challenged acts or practices are such 
that "a reasonable man would have known under the circumstances 
[that they are] dishonest or fraudulent"? 

It is ordered, That the above-captioned matters be phi,cecl on the 
Commission's docket for review pursuant to Section 3.23(b) of the 
Rules of Practice; and 

The partie$ are invited to submit additional briefs on the afor~said 
questions within thirty (30) days of the service of this orcler. Answ~ring 
briefs may be submitted within ten (10) days after service of the 
aforesaid briefs. 

' The complaints in these matters all contain a ):imila:dy worded paragraph which charges respondent:; with two 
disti11,:t violations of Section 5: (I) unfairly retaining monies all~geclly obtained by inducing p;,r,0.or.s. thr-,ugh false an<! 
dec~ptive representation,;, to pay for courses of instrucl.i,m which will be virtually wn.-..hJess in ~-bti!ining future 
employment; and (2) hindering competition by retaining monies obtained from consumers for their courses by false and 

deceptive representati.ons. In each case, the notice order accompanying the complaint states that. if the facts as alleged 
therein are proved. the Commission may order restitution for past. present and future losses suffered by consumers. 




