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Findings 

IN THE ~fa.TTER OF 

BEN COHEN TRADING AS BENTON FURS 

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL 

TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS 

Docket u501. Complaint, Feb. 9, 1956-Decision, Aug. 23, 195"/ 

-Order requiring a furrier in Los Angeles, Calif., to cease violating the Fur 
Products Labeling Act by failing to comply with labeling and invoicing 
requirements, by setting forth on invoices the name of an animal othel" 
than that producing the fur in certain products, and by advertising which 
falsely represented prices of certain products as less than wholesale. 

FINDINGS AS TO THE FACTS, CONCLUSIONS AND ORDER 

Pursuant to the provisions of the Federal Trade Commission Act 
and the Fur Products Labeling Act, the I•?ederal Trade Commission 
on February 9, 1956, issued and subsequently served its complaint in 
this proceeding upon the respondent named above charging him with 
the use of unfair methods of competition and unfair and deceptive 
acts and practices in violation of the provisions of said Acts and the 
Rules and Regulations promulgated under the Fur Products Label
ing Act. After the filing of answer by the respondent, a hearing 
was held before a hearing examiner of the Commission and testi
mony and other evidence was received into the record including 
evidentiary matters stipulated by agreement between counsel. On 
:September 6, 1956, the hearing examiner filed his initial decision in 
which he held that certain of the complaint's charges were sustained 
by the greater weight of the evidence and that others should be dis
missed for reasons of lack of jurisdiction or other proof. 

The Commission having considered the cross-appeals filed from 
the initial decision of the hearing examiner and the entire record in 
this proceeding and having determined that the appeal of counsel 
supporting the complaint should be granted and the appeal of the 
respondent denied and that the initial decision should be vacated and 
set aside, the Commission further finds that this proceeding is in the 
interest of the public and now makes this its findings as to the facts, 
conclusions clra wn therefrom and order~ the same to be in lieu of 
said initial decision. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent Ben Cohen is an individual trading 
as Benton Furs. He engages 111 the sale at retail of fur garments, 
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his office and place of business being located at 714 South Hill Street, 
Los Angeles, California. 

PAn. 2. Subsequent to the effective date of the Fur Products 
Labeling Act on August 9, 1952, the respondent has advertised and 
offered for sale his fur products in commerce and he also has sold, 
advertised, offered for sal~, transported and distributed fur products 
which have been made jn whole or in part of fur which has been 
shipped and received in commerce, as "commerce," "fur," and ":fur 
produce are defined in the Fur Products Labeling A.ct. 

PAR. 3. Certain of the aforementioned fur products have been mis
branded in that they were not labeled as required under the provi
sions of Section 4 (2.) of the Fur Products Labeling Act and in the 
marnier and form prescribed by the Rules and Regulations promul
gated thereunder. 

PAR. 4. Certain of the aforementioned fur products have been mis
branded, in violation of the Fur Products Labeling Act, in that they 
were not labeled in accordance with the Rules and Regulations 
promulgated thereunder in the following respects: 

(a) Required information ,vas mingled with non-required infor
mation on labels, in violation of Rule 29 (a) of the aforesaid Rules 
and Regulations ; 

(b) Required information was not completely set forth on one 
side of the labels, as required by Rule 29 (a) of the aforesaid Rules 
and Regulations; 

(c) Respondent failed to set forth an item number or mark on 
labels assigned to fnr prodnets, in violation of Rule 40 (a) of the 
aforesaid Rules and Regulations; 

(cl) Required information was set forth in abbreviated form on 
labels, in violation of Rule 4 of the aforesaid Rules and Regulations. 

P .AR. 5. Certain of said fur products have been falsely and decep
tively invoiced, in that they were not invoiced by the respondent as 
required under the provisions of Section 5(b) (1) of the Fur Prod
ucts Labeling Act, and in the manner and form prescribed by the 
Rules and Regulations promulgated thereunder. 

PAR. 6. Certain of said fur products were falsely and deceptively 
invoiced in that the respondent, on invoices furnished to purchasers 
of said fnr products, set forth the name of an animal other than the 
name of the animal which produced the fur, in violation of Section 
5(b) (2) of the Fur Products Labeling Act and the Rules and Regu
lations promulgated thereunder. 

PAR. 7. Ce1iain of the aforementioned fur products were falsely 
and deceptively invoiced: in violation of the Fur Products Labeling 
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Act, in that they were not invoiced by the respondent in accordance 
with the Rules and Regulations promulgated thereunder in that re
quired information was set forth in a.bbreviated · form, in violation 
of Rule 4 of the aforesaid Rules and Regulations. 

PAR. 8. Certain of the respondent's aforementioned fur products 
were falsely and deceptively advertised in violation of the Fur 
Products Labeling Act and of Rule 44 (a) of the Rules and Regula
tions as heretofore promuIgated thereunder. In such connection, the 
respondent has caused the dissemination in commerce, as "commerce" 
is defined in the Fur Products Labeling Act, of newspaper advertise
ments concernb1g- his fur products whfrh advertisements were not 
in accordance with the provisions of Section 5 (a) of the Fur Prod
ucts Labeling Act and of the Rules and Regulations promulgated 
thereunder and which advertisements ·were intended to and did aid, 
promo1 e and assist, directly and indirectly, in the sale and offering 
for sale of said fur products. 

Il]nstratiYe t)1ereof ,wre ndvertisernerits of the respoudent which 
appeared in various issues of the Los Angeles Examiner, a publica
tion having wide eircn)ntion jn the State of California and sub
st.a.nt-in] circnlation fr1 areas of other St.ates of the Unite.cl States 
·which are adjacent thereto. Certain of such advertisements have 
inc1ndecl the: fo1lmYing stateme11t: 

* * * 

OUR PRICES ARE LOWER 
than the wholesale houses 
cmm UP AND SAVE MONEY! 

Thereby, the respondent has represented that the prices at which his 
fur products are offered for sa]e are Jess than wholesnle prices which 
representation was false and deceptjve. The respondent hin1self buys 
at who]esale prices and sells at a profit, and his prices necessarily are 
in excess of wholesale prices. 

PAR. 9. The respondent in the regular course of his business has 
been in substantial competition with other individua]s, corporations, 
and firms likewise engaged in the sale and distribution of fur 
products. 

CONCLUSIOXS 

The aforesaid nets and prnctices of the respondent, ns herein 
found, have been in vio]ation of the Fur Products Labeling .Act and 
the Rules and Regulntions promulgated thereuncleL and, as specified 
under the provisions of the aforesaid Act, ac1ditiona1Jy constitute 
unfair methods of competition and unfair and decepti"rn acts and 
practices in commerce within the meaning of the Federal Trade 
Commission Act. 

https://Unite.cl
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Evidence also was submitted at the hearing relevant to the charges 
of alleged violation of Rule 44(f) of the Rules and Regulations 
prescribed by the Commission under the Fur Products Labeling Act 
incident to alleged use by the respondent of illustrations depicting 
more· valuable fur products than those actually available at the re
sponclenfs advertised selling price. Those charges are not supported 
by the greater ·weight of the evidence, and provision for their dis
missal accordingly is included in the order appearing hereafter. 

ORDER 

it is ordered, That respondent Ben Cohen, an individual doing 
business as Benton 1-i'urs or under any other name, and respondent's 
representatives, agents and employees, directly or through any cor
porate or other device, in connection with the introduction into com
merce, or the sale, advertising or offering for sale in commerce, or 
the. transportation or distribution in commerce, of any fur product, 
or in connection with the sale, advertising, offering for sale, trans
portation or distribution of any fur product which is made in whole 
or in part of fur which has been shipped and received in commerce 
as "commerce," "fur," and "fur product" are defined in the Fur 
Products Labeling Act, do forthwith cease and desist from: 

A. Misbranding fur products by: 
(1) Failure to affix labels to fur products showing: 
(a) The name or names of the animal or animals producing the 

fur or furs contained in the fur product as set forth in the Fur 
Products Name Guide and as prescribed under the Rules and Regu
]ations; 

(b) That the fur product contains or is composed of bleached, 
dyed, or otherwise artificially colored fur, when such is the fact; 

(c) The name of the country of origin of any imported furs used 
in the fur products; 

(cl) The name or other identification issued and registered by the 
Commission, of one or more persons who manufactured such fur 
product for introduction into commerce, introduced it into commerce, 
sold it in commerce, advertised or offered it for sale in commerce, or 
transported or distributed it in commerce. 

(e) That the fur product consists of used or second-hand fur or 
furs, when such is the fact; 

(f) That the fur product is composed in whole or in substantial 
part of paws, tails, bellies, or waste fur, when such is the fact. 

(2) Setting forth on labels attached to fur products: 
(a) Non-required information mingled with required information; 
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(b) Required information in abbreviated form. 
(3) Failing to : 
(a) Set forth on labels attached to fur products an item number 

or mark assigned to such products; 
(b) Set forth on labels attached to fur products all required m

formation on one side of such labels. 
B. Falsely or deceptively invoicing fur products by: 
(1) Failing to furnish invoice to purchasers of fur products show

mg: 
(a) The name or names of the animal or animals producing the 

fur or furs contained in the fur products, as set forth in the Fur 
Products N arne Guide and as prescribed under the Rules and Regu
lations; 

(b) That the fur product contains or is composed of used fur, 
when such is the fact; 

(c) That the fur product contains or is composed of bleached, 
dyed, or nrtificia1ly colored fur, when such is the fact.; 

(cl) That the fur product is composed in whole or in substantial 
part of paws, taik bellies or waste fur, when such is the fa.ct; 

(e) The name and address of the person issuing such invoice: 
(f) The nnme of the country of origin of any imported furs eon

tained in the fur products. 
(2) Using on invoices the name or names of any animal or ani

rna.ls other than the name .or names provided for in paragraph 
B ( 1) ( a) nbove, or fnmishing invoices which misrepresent the coun
try of origin of imported furs cont:i.ined in the fur product, or which 
contain any form of misrepresentntion or deception, directly or by 
implication, with respect to such fur products. 

(3) Setting forth on invoices pertaining to fnr proc1nets, requfred 
information in abbreviated form. 

C. Falsely or <lecepbwly ndvertising fur products through the 
use of anv advertisement. representation, public nnnmmcement, no
tice. or i1~, nnv other mm~ner which is intended to aid, promote or 
assi~t, direct]~ or indirectly in the sale or offering for sale of fur 
proch~ets: :mcl~ which repres.ents, directly or by implication, that the 
price of any fur product is Jess than or equivn]ent to the ,Yho]esale 
price, when such is not the fact. 

It is further ordered, That the charges of this proceeding relating 
to nlleged violations of Rule 44 (f) be, nncl the same hereby are, 

dismissed. 
It is furtlin ordered, That respondent Ben Cohen sha1l: within 

~ixty (60) days after service upon him of thi~· order file with the 
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· Commission a report in "Titmg: setting forth in detail the manner 
and form in which he has complied therewith. 

Commissioners Gwynne and Tajt dissenting. 

OPINION OF THE CO:\DIISSIOX 

By KERN, Commissioner: 
The respondent operates a store in Los .Angeles for the retailing 

of fur garments and is charged in this proceeding with misbranding 
and false and deceptive invoicing and ach·ertising oJ certain of his 
fur products and in violation of both the Federal Trade Commis
sion Act and the Fur Products Labeling Act and of designated 
rules and regulations promulgated pursuant to the latter Act. Coun
sel for the respondent and counsel supporting the complaint have 
appealed from such rulings of the hearing examiner as were aclYerse 
to their respective contentions. 

A brief analysis of pertinent provisions of the Fur Products 
Labeling Act and the pleadings is necessary since we must dispose 
of a procedural question presented by counsel supporting the com
plaint. The particular ofl'enses relevant here are those contained in 
subsections (a) and (b) of Section 3 of the Fur Products Labeling 
Act. Subsection (a) renders nnla:wful the introduction, or manu
facture for introduction, into commerce, or the sale, advertising or 
offering for sale in commerce, or the transportation or distribution 
in commerce, of any fur product which is misbranded or falsely or 
deceptively advertised or invoiced; and subsection (b) proscribes 
the manufacture for sale, sale, advertising, offering for sale, trans
portation or distribution, any misbranded or falsely advertised or 
invoiced fur product which is made in "Thole or in part of fur 
which has been shipped and received in commerce. Thus~ the legal 
violations which are defined in s11bsection (a) are fo11ited to and 
concern distributional and promotional activities "in commerce./' 
which elsmvhere in the Act is defined to include commerce between 
any state and any p]nce outside thereof. On the other hand: the 
sanctions imposed under subsection (b) do not turn upon the inter
state aspects of promotional activities. Instead, violation results 
when the decephYe acts occm· in furtherance of the marketing of 
fur products made in whole or in part of fur which has bee11 
shipped and receiwd in commerce. 

Paragraph '1\vo of the comp1a.int alleges that the ;'respondent has 
sold, advertised, offered for sale, transported and distributed fur 
prodnrts which haw been macle in "Thole or in part of fur \Yhich 
has been shipperl nncl received in eornmercP.~' The fin, snccePding 
paragraphs of the complaint contain specific allegations as to the 
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manner in which certain of the respondenfs fur products in that 
category allegedly were misbranc1ed and falsely invoiced. It is not 
disputed that the respondenfs labeling and invoicing were not in 
accordance with requirements specified in the Act and applicable 
rules and regulations of the Commission as charged in the complaint. 

The allegations of two additional paragraphs of the complaint 
(Paragraphs Eight and Nine) were directed to advertising prac
tices relating to "Certain of said fur products ... in violation of 
the Fur Products Labeling Act. ..." Thus the complaint might 
be construed to concern only those fur products made in whole or 
in part of fur previously shipped and received in commerce. Under 
Paragraphs Eight and Nine, the respondent was charged in sub
stance with the dissemination in commerce of advertisements which 
were alleged to be in violation of ]aw because they were not in ac
cordance with t.he provisions of Section 5(a) of the Act (which 
section defines false advertising of fur products and furs) and be
cause they misrepresented the products' price and their grade, qual
ity and value in contravention of the provisions of subparagraphs 
(a) and (f) of Rule 44 of the Rules and Regulations promulgated 
by the Commission. Hence, alleged jnterstate aspects of the re
spondent's promotional activities also were brought within the scope 
of the proceeding under those charges. 

Counsel supporting the complaint moved tlrnt Paragraph Two of 
the complaint be amended to include charges more expressly chal
lengjng the lawfulness of the respondent's labeling and invoicing 
practices as well as his advertising practices under Section 3 (a) of 
the Act and irrespective of the garments' lega.l status under Section 
3 (b) as fur products allegedly made from furs which had been 
shipped and received in commerce. It was requested that such para
graph be revised to read as follows: 

Subsequent to the effective date of the Fur Products Labeling Act on August 
9, Hl52, resvondent has sold, advertised, offered for sale, transported and dis
tributed fur products in commerce, and has sold, advertised, offered for sale, 
transported and distributed fnr products which have been made, in whole or 
in part, of fur which has been shipped and received in commerce, as the term 
"commerce," the term "fur," and the term "fur products" are defined in the Act. 

The hearing examiner denied the motion. 
The reqnested amendment was closely related to other charges in 

the complaint and the general tenor of certain of the arnendatory 
matters conformed to proof theretofore received in the re.cord. It 
seems obvious tlrnt the parties regnrded the issues of the case as 
broader than those presented under a very strict interpretation of 
the complaint. Both counsel appear to have regarded the issues 
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presented under the pleadings and proof to include the extent to 
which the distributional methods and promotional activities adopted 
by the respondent come within the scope of both subsections (a) and 
(b) of Section 3. Attesting to this is the fact that the first of vari
ous listed conclusions of law submitted by the respondent for the 
hearing examiner's adoption requested a finding that the respondent 
had not introduced or manufactured for introduction or sold or 
advertised for sale or transported or distributed in interstate com
merce. any fur product or fur "as contemplated by Section 3 (a) of 
the Fur Products Labeling Act." 

"\Ve think it would have been more appropriate had the hearing 
examiner granted jn pa.ii. the motion for amendment, pursuant to 
Section 3.9 of the Commission's Rules of Practice. "\Ve have decided 
to direct amendment of the complaint in conformity with such of 
the respondent's practices as the record indicates have been engaged 
in by him, namely, those relating to the advertising and offering for 
sale in commerce of the respondent's fur products. 

The respondent's appeal challenges as erroneous the examiner's 
holding that certain of the respondent's fur products have been ad
verti~ed and offered for sale in commerce within the meaning of the 
Act and that. false advertisements which the. respondent caused to 
he disseminated in such connection have constituted violations of 
Section 3 (a) of the Fur Products Labeling Act and the rules and 
regulations promulgated thereunder by the Commission. ·while the 
record does not disclose instances of actual sale and shipment by 
the respondent of his fur products to out-of-state customers and 
indicates instead consummation of sales at the respondent's place 
of business, the evjdence establishes that the respondent's fur prod
ucts were advertised on various occasions in a Los Angeles news
paper. Daily circulation ( except Sunday) for that publication has 
represented approximately 332,000, of which 5,000 copies have gone 
outside the State of Ca.lifornia; and Sunday circulation has approxi
mated 686,000, of which some 40~000 have gone to subscribers or 
others outside the State. It is thus clear that the respondent has 
advertise.cl his fur products in commerce. J ac-ques De Gorter v. 
F.T.O. (C.A. 9, Decided April 17, 1957.) 

The respondent contends, hmveveL that such advertising does not 
constitute advertising for sale in commerce of that merchandise 
within the meaning of the .Act for the reason that evidence of inter
state. delivery or resale is absent. Section 3 (a) forbids, among other 
things, "advertising or offering for sale in commerce~' of fur prod
ucts which are misbranded or falsely or deceptively advertised or 
invoiced. Hs proscriptions are stated in the disjunctive. It, there-

https://advertise.cl
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fore, is impossible to reconcile with the language of the Act itself 
respondent's contention that Congress intended a sale in. commerce 
as prerequisite to jurisdiction under Section 3(a). That ''advertis
ing ... for sale in commerce," i.e., advertising in commerce for sale, 
is sufficient under the Act also is apparent from its legislative his
tory. This subsection "makes unlawful the manufacture for intro
duction into commerce or the sale, advertising, or transportation in 
commerce of fur products which are misbranded or falsely or de
ceptively advertised or invoiced." (S. Rep. No. 78, 82nd Cong., 
1st Sess. (1951, p. 3). 

Since it is shown that the respondent has engaged in distribu
tional and promotional activities in violation of Section 3 (a) of the 
Act, our order which is being issued in lieu of that contained in the 
initial decision includes appropriate prohibitions with respect thereto. 

Respondent's appeal also challenges the validity of the Commis
sion's authority under the Act to promulgate Rule 44 of its Rules 
and Regulations prohibiting pricing misrepresentations with respect 
to fur products and furs. In the De Oo·7'ter case referred to above 
and decided subsequent to the filing by the respondent of its appeal 
in this proceeding, the Cmrunission's authority to promulgate such 
rule was judicially approved, however. Considered by us also have 
been the exceptions additionally interposed under the respondent's 
appeal from the initial decision. Since they are related in ve.in to 
those discussed above, their denial is similarly warranted. The re
spondent's appeal is denied accordingly. 

The appeal of counsel supporting the complaint except to the 
initial decision~s ruling dismissing the charges under Section 3 ( b) 
of the Act. As previously noted: these charges allege that the re
spondent has sold, offered for sale, advertised and distributed fur 
products made in whole or in part of fur which has been shipped 
and received in interstate commerce and that such fur products 
were misbranded and falsely and deceptively advertised and invoiced. 
It was stipulate.cl by the parties that the major portion of the re
spondent's fur garments have been obtained from sources outside 
the State of California. The appeal, however, does not except to 
the initial decision's finding that there is no showing of record that 
the respondent ever received fur skins in commerce. 

It is conceded by the respondent that the prime issue presented 
under counseFs appeal concerns whether the offering for sale and 
sale of the respondent's misbranded and falsely invoiced fur prod
ucts which were made in whole or part of skins shipped and received 
in co:mme-rce prior to acquisition by the respondent of such garments 
are wit.hin the purview of subsection (b). Included among the fur 
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products offered for sale by the respondent were garments made 
froin pe1tries originating in Asia and Russia. It therefore is est.ab
lished for the purpose of this proceeding, and the Commission so 
finds, that included among the misbranded and falsely advertised 
and invoiced fur products offered for sale and sold by the respondet1t 
were garments made in whole or part of furs shipped and re.ceived 
in commerce prior to the respondent's receipt of those garments. 
Expressing the view that the Act's legislative history contains no 
clear indication of a contrary congressional intent, the hearing ex
aminer, in effect, held that jurisdiction under Section 3 (b) attaches 
only when the pa.rty charged with violation himself rece.ives the fur 
skins in commerce and makes them into fur products. The respond
ent in opposing counseFs appeal concurs in this interpretation and 
contends that if the proscriptions of Section 3 (b) with respect to 
intrastate sales were not limited to industry members processing 
skins shipped and by them received in commerce: then the subsection 
would represent an unconstitutional exercise of legislative authority 
by the Congress. 

As to the latter contention: it is not within the province of this 
Commission to pass upon the constitutionality of legjslatjon which 
it is charged with aclminjstering. Eng-ineen Pitblic Ser·vz'.ce v. 8eC'IJ.,
rities & Exchange Com1nisBi011, 138 F. 2d 936, 952 (C.A. D.C., 1943). 
Beyond determining whether the statute is being properly interpreted 
and applied, we lack authority to declare further. In the JiatteJ' of 
Blan-ton Cmnpany, Docket No. 6197 ( decided December 2(L 1956). 
Had Congress elected howeYer to declare unlawful Joe.a1 sales of 
misbranded for products theretofore shipped and received in com
merce, such a. provision manifestly would be valid under the pr1nci..: 
ple.s enunciated by the Supreme Court of the United States in its 
decision in U.S. v. Sitllivan, 332 U.S. 689 ( 1947). In that, case, the 
Court held it a valid exercise of legislative authority for Congress 
to forbid intrastate sales of misbranded drugs and that application 
thereof properly extended to situations in which local resale of the 
misbranded article occurre,d more than six months after 1ts original 
sh1pment in commerce and wherein the local reseller also purchased 
in intrastate commerce the drug which he snbseqnent)y caused to 
be misbranded. 

·we deem the hearing examiner's interpretation of Section 3 (b) 
to be erroneous. SubE:ection (b) explicitly provide:3 that the manu
facture, sale, advertising. offering for sale: transportation or distri
bution of any product made in whole or in part of fur which has 
been shipped and received in commerce: and which js misbranded 
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or falsely or deceptively advertised or invoiced, within the meanjng 
of the Act or duly promulgated rules, shall be unlawful. Section 
3 (b) is unequivocal and is not ambiguous. The words being clear, 
they are decisive, and there is nothing to construe. Van Ga1np & 
Sons v. American Gan Omnpa.ny, 278 U.S. 245, 253 (1929). The 
plain meaning of the statute will prevail as long as it does not lead 
to absurd results or clash with policy behind the legislation. U.S. v. 
Ame1·ican 1'1'ucldng Association, Inc., 310 U.S. 534, 543 (1940). 

Our consideration of the legislative history furthermore convinces 
us that the interpretation advocated in counseFs appeal squares with 
the policy behind the legislation. The Fur Products Labeling Act 
was enacted by the 82nd Congress and Section 3 (b) in its present 
form appeared in the original drafts of relevant bills there intro
duced, including S. 508 and H.R. 2321. After disagreeing votes by 
the two Houses and repo1t by duly designated conferees, R.R. 2321 
,vith certain amendrnents was enacted by the Congre8s aml approved 
on .August 8: 1Di'il. Both the 80th and 81st Congress had considered 
and held hearings: however, on legislative proposuls relating to the 
marketing of furs. 

The first bill in which the legjs]n.tive approach reflected in sub
section (b) appears to have been adopted was introduced in the 
House on .June 15: 1949 (R.R. 5187, 81st Cong.): nncl passed by it 
on Jn]y 14: 1949. Prior to that action by the House, this Commis
sion in response to invitations to comment on other pending bil1s 
had suggested that consideration be given to broadening their scope 
in order to cover products manu:factnred for local sale when made 
in whole or in part from furs purchased n1Hl received in commerce. 
(Printed Report of Hearings on J-I.R. 42!)2: H.R. 97 and H.R. 3755 
be.fore a Snbcommittee of the Committee on Interstnte and Foreign 
Commerce: House of Representatives, 81st Congress, 1st Session, 
pages 29-31.) The amendatory lnngunge proposed in the Commis
sion:s letters ,vas identical to that contained in Sedion 3(b) as en
acted two years later. 

The House Committee Report recommending enactment of H.R. 
5187 sets out a letter from the Federal Trade Commission, dated 
June 27: 1049, which commented on this subsection as follows (I-LR. 
HepL ~o. 919, 81st Cong.: 1st Sess., p. 5) : 

~ection 3 (b) of the proposed bi11 brings within jucis(liction of tile statute the 
fnrriel' who mnnnfactnres his J)J"oducts from ful's whi<:h he bas received in 
interstate commerce and markets the 1inished products Joca]]y. Such amend
ment wns suggested in onr report on H.H. 3,5C", and is in Olli' opinion d<~sirab]e 
and neeessal'y in p]ncing Joe-a] mannfactnrers 011 all equal eornpet.itive basis 
witl1 ont-of-stnte cone-ems. 
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Though the first sentence of this comment may appear to limit 
the application of the proposed subsection (as then understood by 
the Commission) to the case of the manufacturer of fur products who 
hi'.nu;elf receives the component furs in interstate commerce, the suc
ceeding sentence makes it clear t.hat the Commission then understood 
that the subsection would place all local manufacturers of fur prod
ucts on an equal footing with out-of-State manufacturers.* Obvi
ously such an equalization cannot be achieved if local manufacturers 
of fur products who do not themselns receive their raw materials 
in interstate commerce are to enjoy an exemption from the statute. 

The above-quoted comment makes reference to a prior Commission 
report on an earlier fur measure, R.R. 3755. That report, dated 
April 21, 1949, is a.lso included in the House Committee Report 
(pp. 6-7) and is: in our estimation, of equal force in determining 
the intended scope of Sect.ion 3 (b). Proposing- the addition to H.R. 
3755 of language identical with Section 3 (b) of R.R. 2321, as finally 
enacted, the Commission wrote: 

During the course of bearings on the proposed legislation, however, it would 
be well to consider the possibility of broadening the scope of the bill to covet· 
],wally manufactured fur products made in whole or in part from furs pur
chased and received in commerce. Such action is fully within the power 01' 
Congress ( United States v. SuUivan, 332 U.S. 698 [1948], and would place local 
manufacturers on an equal competitive basis with out-of-State concerns * * *. 

The citation of United States v. 81.dlh)an as precedent for extend
ing federal jurisdiction to "locally manufactured fur products made 
in whole or in part from furs purchased and received in commerce:' 
is definitive proof that the purpose of the subsection was to reach 
the fur products of the local manufacturer regardless of whet.her he 
himself had been party to the interstate transaction which brought 
the component furs into his State. 

The novel point decided in the Sulli-uan case was that the Federal 
prohibition against misbranded foods and drugs applied to the seller 
of such articles even though they had passed from the hands of him 
who had brought them into the State. Distinguishing the facts from 
those of the earlier case of J11cDe1·11wtt v. Wisconsin, 228 U.S. 115, 
but holding the rule of that case applicable, the Supreme Court said: 

[ I ln the JicDer·mott case the possessor of the labeled cans helfl for sale had 
himself received them by way of an interstate sale and shipment; here, while 
the petitioner had received tbe snlfathinzole by way of an intrastate sale and 
shipment, he bought it from a wllolesaler who had received it as the direct 

• In discussing- the applicability of the subsection to "manufacturers" there was no 
in ten tiou to Jim it it to that cln~s of merchn n t, for the su hsection not only a pplies to 
the "manufacture for sale" but expressly to the "snle, advertising, offering for sale, 
transportation or distribution" of fur products as well. 
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consignee of an interstate shipment. These variants are not sufficient we think 
to detraet from the applicability of the McDermott holding to the present deci
sion. Jn both cases alike the question relates to the constitutional power of 
Congress under the commerce clause to regulate the branding of articles that 
have completed an interstate shipment and are being held for future sales in 
purely local or intrastate commerce. The reasons given for the McDermott 
holding therefore are equally applicable and persuasive here. And many cases 
decided since the McDermott decision lend support to the validity of § 301 (k). 
See, e.g., Un-ited States Y. Wa1sh, 331 U.S. 432; Wickard v. Filburn, 317 U.S. 
111: Vn-ited Sta.tes ,. Wrightwoo<l Da·iry Co., 315 U.S. 110; United States v. 
Darby, 312 U.S. 100; see United States ,. Olsen, 161 F. 2d 669. [332 U.S. 
at 608] 

There "·ould have been no point in citing the Sullivan case rather 
than the JU cDernwtt case as authority for the proposed subsection 
jf the Commission had not intended to manifest to Congress that. 
the subsection was drawn in terms broad enough to encompass con
stitutiona]]y the extreme ease of the fur merchant or manufacturer 
who misbrands or falsely advertises fur products made of furs which 
have. been received in interstate comn1e1·ee by another. 

Later events in the Act's history which occurred more contempo
l·aneously with final enactment of the legislation indicate that an 
underst::rnding preYailec1 in the enacting Congress that the area of 
jurisdiction conferred under the subsection extended to distributional 
situations other than those involved in the manufacture of fur prod
ucts for local sale by the person purchasing the furs in commerce. 
For example, in its report of ,June 11, 1951, on R.R. 2321 (which 
with amendments subsequently ·was enacted by the 82nd Congress j, 
the Committee on Interstate and Foreign Commerce of the House of 
Representatives described the bill as requiring mandatory invoicing 
of furs and labeling of fur products in interstate comnrnrce and as 
applicable to furriers who manufnctured fur products from furs 
received in interstate commerce. The report significantly added, 
however~ that, when furs or fur products were advertised in con"J
merce or were advertised after having been shipped and received in 
such commerce: the Act's aflhmative requirements with respect to 
advertising were to be applicable. This clearly suggests an inten
tion by Congress that the requirements prescribed in the Act were 
to extend not only to fur skins whose interstate journeys had termi
nated but also to fur products which were made of such fur skins. 

Another subsequent aspect of the legislative histol'y likewise indi
cating that a narrow construction of subsection (b) was not contem
plated appears in connection with the proposal for certain amend
ments presented on the floor of the Senate on February 22, 1951. 
One of those amendments looked to authorizing nn acldihonal class 
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of resellers to substitute (under subsection (e)) their own labels for 
those originally placed thereon by the manufacturers, and the Sena
tor sponsoring them presented a statement for the record which had 
been prepared by an organization of retailers. Included in the state
ment was the following in reference to subsection (b) : 

* * * Section 3 (B) confers jurisdiction on every fur product made in whole or 
in part of fur which has been shipped or received in commerce. This means 
that such a fur product remains subject to all of the provisions of the proposed 
law· and to the jurisdiction of the Commission up to the time it reaches the 
ultimate consumer, irrespective of ,vhether or not such garments pass in com
merce when solcl by the retailer. 

Because it will nft'onl the retailer a ver~· importnnt right without weakening 
tile underlying pn rpose of the bill. it is respectfully urged that the proposed 
amend1m:nt be intorporated into the fur-labeling bill. (D7 Cong. Rec. 1462 
(19~1).) 

Thnt amendment to subsection ( e) relating to label substitution was 
later adopted by the Senate and in further revised form remained in 
the bill as ultimately enacted. It thus appears that legislative action 
respecting a companion subsection ensued after the advisability of 
such revision was urged on grounds that the sweep of subsection (b) 
included "every" for product made in whole or in pnrt of for which 
had been shipped and received in commerce and on assurances that, 
the amendment not\vithstanding, retailers would continue to be bound 
by the disclosure requirements of the Act. These matters occurred 
almost contemporaneously with the statute's enactment and their 
import. refotes conclusions that the scope of the subsection was to 
be restricted to local marketing activities of furriers processing gar
ments from furs shipped and by them received in commerce. 

The express language of the subsection and the ~'"\cfs legislative 
history support the conclusion that subse.ction (b) confers jurisdic
tion over the local marketing of eve.ry fur product processed from 
furs which theretofore have moved in commerce. The order issued 
by the Commission In the 1.11 after of elacques De (-/-orte,r, et a,l., 
Docket :No. 6297 ( decided :May 11, 1956L was based on this inter
pretation. That order was affirmed on review. elacques De Go1·te'l' 
v. Fedeml Tr·ade C01nm,iss-io-n, supra. 

The hearing examiner erred in failing to make appropriate find
ings relating to the respondent's violation of Section 3 (b) of the Fur 
Products Labeling Act and we are granting this aspect of the appeal 
of counsel supporting the complaint. The errors urged in counsers 
appeal incident to denial of the motion to a.mend the complaint in 
interests of broadening its chnrges nnder Section 3 (a) to conform to 
the proof of rrcord have be.en discussed previously. Those excep
tions are being grnnted, including counseJ's additional exceptions to 
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the scope of the initial decision's order to cease and desist. Our 
findings as to the facts, responsive to the allegations of the com
plaint ·as amended, and conclusions and order to cease and desist, 
are separately issuing herein. 

Commissioners Gwynne and Tait dissented to the decision herein. 

DISSENTING OPINION 

By TAIT, Coinmissioner: 
The majority errs in holding that the jurisdiction of the Commis

sion is likewise established under Section 3(b). 
The record does not support the majority finding "that included 

.among the misbranded and falsely advertised and invoiced fur prod-
11cts offered for sale and sold by the respondent were garments made 
in whole or part of furs shipped ancl received in c01nrnerce prior to 
the respondenfs receipt of those garments." (Emphasis supplied.) 
The evidence supports nothing more than a conclusion that some of 
the fur products sold by respondent co11tahwd fur of animals lia1.:iri.g 
no'rmal lwUtat in Asia ancl Russia. "\Vhether the pelts were, in fact, 
from animals raised in Asia and Russin, whether the pelts them
selves were subsequently shipped from these geographical areas, or 
whether the pelts were first nrncle into garments and the garments 
subsequently shipped therefrom is purely conjectural. To infer 
from the mere fact that these animals norma11y have a foreign habi
tat the further fact that the pelts were shipped and received m 
commerce is an unwarranted assumpdon. 

There is no evidence in this record establishing that any furs, as 
such, were ever "shipped and received" in commerce by anyone. It 
should be kept in mind~ of course, that the Fur Products Labeling 
Act consistently distinguishes between furs a.ncl fur products. 

Secondly, even if the Commission's determination as to the source 
of the fur were supported by the re.cord, which it is not, there is no 
finding and corresponding proof that respondent was engaged in 
" [t]he manufacture for sale, sale, advertising, offering for sale, 
transportntion or distribution, of any fur product which is made in 
vd10le or in part of fur which has been shipped and received in 
cornn1erce * * *. :, 

.As more ful]y demonstrated below, applicability of Section 3 (b) 
hinges on local manufacture of fur products made in whole OT in 
part of fur (the skins) which has been received in commerce by the 
manufacturer who distributes such garments 1oca11y. Yet the major
ity view is sahsfiecl that the requirements of Section 3 ( b) are met 
us long ns ar1yone is found to have marketed or advertised fur prod-
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nets (the finished garment) made from out-of-state. fur by another 
party. 

The majority rests its conclusion principally on the legislative 
history of that subsection; however, the comfort which the Commis
sion seeks to derive therefrom is quite illusory. My examination of 
the pertinent data does, in fact, lead to a wholly different conclusion. 

Above all, it was the Commission which suggested the enactment 
of Section 3(b) to Congress. Consequently, the reasons for the Com
mission's recommendation will be given great weight by the review
ing court. United States v. A nw-;•zcan Trucking Associa,ti.on) Inc., 
et al., 310 U.S. 534,549 (1940). 

The need for legislative action relating to the marketing and ad
vertising of fur products was considered by the 80th and 81st Con
gresses, which held hearings on various proposals. During the 81st 
Congress, the following bjl]s were introduced: H.R. 97, H.R. 3755, 
and ultimately H.R.. 5187. 

In response to an official request to comment on H.R. 97, the Com
mission by letter of February 15, H)49, suggested to the Committee 
on Interstate and Foreig11 Commerce of the House of Representa
tives the advisability of expanding the purview of the legislative 
proposal by : 

* * * broadening the scope of the bill to cover locally manufactured fur prod· 
nets made in whole or in part from furs purchased and received in commerce. 
Such action is fully within the power of Congress. ( Uni.ted States v. SuUivan, 
332 U.S. 689 [1948]) and would place local manufacturers on an equal competi
tive bnsis with out-of-stnte concerns and might easily be accomplished by 
amending section 3 of the proposed bill by inserting immediately following 
section 3 (a) the following subsection: 

"(b) The manufacture for sale, sale, advertising, offering for sale, transpor
tation or distribution, of any fur product which is made in whole or in pnrt 
of fur which has been shipped and received in commerce, and which is mis
branded or falsely or deceptively advertised or invoiced, within the meaning of 
this Act or the Hules and Regulations prescribed under Section 8 (b), is unlaw
ful and shall be an unfair method of competition, and an unfair and deceptive 
act or practice, in commerce, under the Federal Trade Commission Act." Hear
ings Before Subcommittee of the Committee on Interstate and Foreign Com
merce, 81st Cong., 1st Sess., May J949, p. 29. 

And when the Commission was asked to present its views on I-LR. 
3755, it repeated in its letter of April 21, 1949, word for word the 
above-quoted Fe.bruary statement (Id. at 31). 

The attention of the majority centers on the Sullil/Jan decision, 
which the Commission had cited to indicate the full range of Con
gressional power to legislate in that twilight area of commerce where 
the distinction between interstate and intrastate activities often be-

https://Associa,ti.on
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comes blurred. But this is a far cry from the majority's position 
that the mere citing of the Sulli.1)an decision manifested an intent 
to 1nclude under Section 3 ( b) "all" local manufacturers irrespective 
of whether they or other parties received the out-of-state fur which 
was to become a component part. of the finished product. 

Moreover, in a strained effort to push the ambit of the subsection 
beyond reasonable bounds, the majority seeks to bring within the 
scope of the provision "the fur merchant [presumably meaning the 
retailer] or manufacturer who misbrands or falsely advertises fur 
products made of furs which hnve been received in interstate com
merce by another.'' 

Such a misconception should definitely and can easily be dispelled 
by presenting the events of 1949, as they relate. to the subsection, in 
chronological sequence and considering them consequently in their 
proper perspective. Following the April letter of the Commission 
R.R. 5187 was introduced on June 15~ 1D4D, and passed by the House 
on July 14, 1949. This bill incorporated 'verbatim subsection (b) 
as it had appeared in the proposed amendment to H.R. 91 and H.R. 
3755; the. wording of that subsection is identical with present Sec
tion 3 (b). The Committee which favorably reported R.R. 5187 
(Report No. 919, 81st Cong.: 1st Sess.) appended a letter from the 
Commjssion dated June 27, 1949, stating in part: 

Section 3 ( b) of the proposed bill brings within jurisdiction of the statute 
the furri.er who manufactures his v-rod11,ct from furs 1.ohich he has received in 
interstate commerce an<l ·markets the finished products 1-oca.Uv. Such amend
ment \VHS suggested in our report on l:I.R. 3755 and is in our opinion desirable 
aml necessary in placing local 11wnufact-urers on 'an eq'lla.1. compet-itive basis 
wi.th out-of-State concerns. (Emphasis supplied.) 

The difference between the language of the statements in the 
:February and April letters, on the one hand, and the language of 
the above-quoted excerpt from the June letter, on the other hand, is 
striking. The February and April pronouncements merely re1ated 
to local manufacturers whereas the final June response specified the 
local manufacturers whom the Commission intended as the target 
of the recommendation, i.e., those who received the out-of-state fur 
and subsequently marketed locally the finished products made by 
them. And it was the fur-'receil/Ji-ng local manufacturer whom the 
Commission sought to place "on an eqnal competitive basis with out
of-St.ate concerns.~: 

The. omission, in t.he a boYe-quoted extract. from the June ]etter, of 
any reference to tbe Sull-i1Ja.11. case is also significant. If the citation 
of the Su11i,van case in a. prevjous letter is clefinjt.ive proof of a. sig-

52R577-60--Hi 
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nificant purpose, as claimed by the majority~ why was this reference 
omitted? Clearly jt would not have been omitted if it were of such 
importance as is now claimed. 

In the "June letter the emphasis conspicuously was on the words 
"'received in interstate commerce" which the majority now simply 
reads out of the statute. As distinguished from Section 3 (b), the 
focal point of the SuZlfoan provision (§ 301 (k) of the Food, Dr~g; 
and Cosmetic Act of 1938) was an article "lield for sale after ship
nient in inte.rstate commerce." Section 3 (b), however, concerns a 
commodity, not alone shipped but both shipped and received in inter
state commerce. Thus, the language used in Section 3 (b) had the 
effect of contracting the reach of the SulHva:n decision which was 
based on the statutory term "shipment" without reference to the re
ceipt of goods in commerce. 

The Commission:s proposal as embodied in Section 3 (b) was sub
mitted in order to close a loophole through which manufacturers who 
did not market, in commerce, fur products made of out-of-state fur 
received by them but who disposed of such products locally could 
slip away from the jurisdiction of the Commission. 

The argument of the majority that its point has been proved by 
the Commission's citing of the Sullh:an rather than the McDenrwtt 
case (LllcDePnwtt v. Wisconsin., 228 U.S. 115 (1913)) in the first two 
letters is misleading, for Mr. Justice Black merely discussed the 
ll.fcDennott decision in the context of the constitutionality of the 
Food, Drug and Cosmetic Act. The incidental fact that respondent 
in the illcDerm,.ott case had received the article in commerce was not 
the decisive issue since only shipment, not receipt, in commerce was 
the test under the 1938 Act as ,Yell as under the 1906 Act, which was 
attacked in the JicDernwtt case. Nevertheless, the majority con
cludes that since the Commission did not mention the McDermott 
case but did cite the Sidlivan decision, there was evidence of the in
tent "to encompass constitutionally the fur merchant or manufac
turer who misbrands or falsely advertises fur products made of furs 
which have been received in interstate commerce by another.:' One 
can only express astonishment at snch a strained deduction. 

If the majority is correct, any manufacturer who would acquire 
out-of-state pelts through a chain of preceding purchasers years after 
the furs had entered the state would come within the purview of 
the provision. The majorfry contends that this effect-and I cannot 
possibly accept such rensoning-flows from the fact that "the subsec
tion not only applies to the 'manufacture for sale.: but expressly to 
the 'sale, advertising~ offering for sale, transportation or clistribu-



BENTON FURS 221 

203 Opinion 

tion' of fur products as well." Does the majority seriously believe 
that a manufacturer does not intend to sell, does not intend to adver..: 
tise, does not intend to offer for sale, does not intend to transport 
or distribute his product? 

Be that as it may, it is simple logic that any goods shipped in 
commerce must likewise be received in commerce unless they are lost 
or destroyed in transit. It is therefore inconceivable that the words 
"and received" [in commerce] were added purely as linguistic em
bellishments of a redundant nntnre. It follows that neither Con
_gress nor the Commission could have aimed indiscriminately at all 
consignees without considering whether or not they received the fur 
in commerce.. Thus, the objective of Section 3 (b) must have been~ 
and conbnues to be, to cover exclusively those consignees who not 
only receive fur in commerce but nlso use such fur to manufacture 
products for marketing purposes: receipt alone being insufficient to 
come within the purview of that subsection. 

In a. further effort to bolster its contention that the scope of Sec
tion 3 (b) goes beyond the statutory language and intent, the major
ity draws for support on a statement made in Report No. 546 of 
,June 11, 1951, 82d Cong., 1st Ses~., p. 2, which accompanied H.R. 
2321, i.e., the bill finally enacted by the 82d Congress. There it is 
said: 

It [the bill] further requires that ,vlien fur or fur products are advertised 
in such com·merce, or after hari·11r1 lrncn shipped or received i-n siwh commerce, 
thef:e vital £nets be truthfully stated in tile advertising. (Emphasis supplied.) 

I fail to see any reasonable relntion between the above statement 
and the jnstant. question of whether only a local manufacturer who 
made a finished garment from out-of-state fur received. by him in 
comme.ree. is subject to Section 3 (b). 

Next, the majority seeks to strengthen its view with a statement 
by a printte organization of retailers submitted through Senator 
Lodge, for the record, to expJain a proposed amendment to subsec
tion (e), not subsection (b), of Section 3 dealing with Jabel substi
tution and relating to S. 508, the companion bill to H.R. 2321. In 
the course of their presentation, the retailers incidentally mentioned 
tha.t Section 3 (b) conferred juriscbction over every fur product made 
of fur shipped and received in commerce and that such product re
mained subject to all the mandatory requirements of the law regard
less of whether or not such gnrment.s passed in commerce when sold 
by a, retailer. 

The majority has chosen to quote, in addition to the foregoing 
para.phrased versjon, the pa.ragra.ph immediately following the re-

https://pa.ragra.ph
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tailers' reference to Section 3 (b) thus giving the impression that the 
latter paragraph would likewise relate to Section 3 ( b). Read in 
its proper context, that paragraph une.quivocally relates not to sub
section (b) but to the amendment to subsection ( e) proposed by the 
retailers. 

It is plain that the view expressed by the retailers, a private or
ganization, was nothing more than their interpretation, to which we 
cannot attach any weight. In any event: the amendment which was 

adopted pursuant to the request of this trade group was confined to 
subsection (e). 

Moreover, the very same subsection (e), which was the object of 
the amendment proposed by the retailers, clearly identifies them 
(certainly for pre.sent purposes) as the "person ( s) selling, adver
tising, offe.ring for sale or processing a fu,r prodnct* which has been 
shipped and received in commerce}' not as persons selling, adver
tising, offering for sale or processing a fur product made f'm1n fur 
which has been shipped and received in commerce. The distinction 
between the two classes of persons is so obvious and the dissimilarity 
between the language of subsection . ( e) and the language of subsec
tion (b) so startling as to lead to the inescapable conclusion that 
the latter subsection cannot and does not cover retailers. Retailers 
are covered by other subsections of Section 3. 

Not even in the mainstay of the. majority's argument, namely the 
Febnrnry and April letters: was there the slightest intimation that· 
Congress and the Commission intended to include retailers in the 
purview of Section 3 (b). Throughout the legisbtive history of that 
subsection reference was made only to manufacturers. 

Finally, in basing the Commission's jurisdiction on Section 3(b) 
as well as on Section 3 (a), the majority relies on the recent decision 
of the Circuit Court of Appeals for the Ninth Circuit in Jacques De 
Gorter and Sitze 0. De Gorter as 'indi'li·idu-als and as co-partners, 
trading as Pelta Fitrs Y. Fecle1·al Tnule 001n1nissi'.on-, No. 15, 18-1 
decided April 17, 1957, D. 6287 (hereinafter called the Pelta case). 

The reason for the majoritis leaning on the Pelta decision is the 
Court's unqualified a:ffirmance of the Commission's order, which. 
without supporting findings to that effect, included as jurisdictional 
grounds Section 3 (b). Yet, the reasons for assuming jurisdiction 
over Pelta, as stated in the Commission:s findings, were: 

* * * the activities of the respondents in procuring fur products from soun:es 
outside the State of California, and tliereafter adnrtising and offering for SHI(:•, 

in newspapers of interstate circulation, and then selling and shipping nnd cle-

"'Emphasis supplied. 
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livering such fur products in commerce clearly bring thek business activities 
'within the coneept of "commerce" under the Fur Products Labeling Act. (p. 2 
of the Findings As to the Facts) 

And, though omitting the nets of selling and shipping and deliver
ing fur products in co·mm,erce, the Commission's opinion confirmed 
the. e.xi.stence of these juri.sdictional grounds as follows: 

* * * Since the record clearly discloses that respondents procured fur products 
outside of California and thereafter advertised them in newspapers with inter
state circulation, their business activities clearly come "within the concept of 
commeree under the Fur Products Labeling Act." We are of the opinion that 
the Hearing Examiner's conclusion that respondents' business activities come 
within the ambit of both acts is correct and is substantiated on the record. 

Onr conclusion that respondents are enga(led -in interstate commerce, both 
as defined by the Fur Products Labeling Act and by the Federal Trade Com
mission Act, as indicated above, and our rulings hereinafter on respondents' 
second plea on appeal and on the appeal of counsel in support of the complaint 
render it unnecessary specifically to discuss in this opinion respondents' excep
tions on appeal as such. (Emphasis supplied; p. 2 of Commission's opinion) 

(Respondents' first plea was that they "we.re not engaged in inter
state commerce.~' .Their second plea and the plea of counsel support
ing the complaint related to Rule 44 matters). 

The determination of the Commission is prominently characterize.cl 
by the fa.ct that its findings and its opinion, as far as they relate to 
the issue of jurisdiction, concerned interstate business activities. 
Thus for the purpose of establishing the Commission:s jurisdiction, 
the practices which the Pelta respondents were charged with and 
found t.o have engaged in were violations of Section 3 (a) and not 
Section 3 (b), and the Court's findings and conclusions did not go 
beyond that. 

The attention of the Court was focused solely on Section 3 (a) 
when it described the object of the Act as making unlawful: 
* * * the introduction, or manufacture for introduction, into commerce or the 
sale, advertising or offering for sale in commerce, or the transportation or the 
distribution in eomrnerce, of any fur product which is misbranded or de<.:ep
tively advertised or invoiced. (p. 9 of the Court's decision) 

The Court, just like the Commission, did not refer anywhere in the 
opinion to the provisions of Section 3(b). 

Nothing could more effectively reveal the Courfs thinking on the 
question of jurisdiction than the very Jrrngunge of its decision: 

The snles to pei-sons residing outside California, the advertising in news
papers of int.erstnte circulation, and the out-of-state origin of approximately 
one-fonrth of the products sold, taken togethel", establish the fact that the peti
tioners wen, eng-ng-ecl ·in interstate commerce ns that term is defined in the spe
cial Aet nnder consideration and in the Federal Trade Commission A.ct. (Em
phasis snpplied: p. lG of tl1e Court's dedsion .I 
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Thjs determination follows in every respect the Commission's find
ings quoted above. Neither that determination nor those findings* 
conta.in the. slightest reference to fur products made from fur 
shipped and received in commerce. 

The legislative. history of Section 3 (b) which was not called to the 
attention of the Commission and the Court in the Pelta case and, 
indeed, was not presented to the Commission in the instant case, 
makes it eminently clear that shipping alone does not satisfy the 
statutory requirements for the Commission's jurisdiction. The fur 
must also be received in commerce by the manufacturer-the para
mount condition precedent which must ,exist in order to invoke the 
application of Section 3(b). 

The practice of receiving fur in commerce by local manufacturers 
who marketed the finished product improperly within their com
munity was the. evil at which the Commission sought to strike and 
-was the sole reason for causing the enactment'of Section 3(b). 

The foregoing review and evaluation of the majority's position 
leave no alternative but to conclude (-1) that Section 3 (b) jurisdic
tion can be established only on a finding (absent in the instant case) 
tlrnt respondent has locally manufactured and distributed fur prod
ucts made from fur which was received by him in commerce and 
(2) ·that violations of Section 3 (b) constitute a basis for the Com
mission's jnrisdjction wholly independent of 1 and entirely apart. 
from the grounds enumerated in Section 3 (a). Infractions occur 
under Section 3 (a) in the event of interstate promotion a.ncl distri
bution of fur products by retailersi manufacturers and others; and 
under Section 3 (b) in cases of intrastate advertising and marketing 
by only local manufacturers who make their products from fur 
";hicl1 they receive in interstate comme.rce. 

Chairman Gwynne concurs in this dissent. 

• .AH well nE oriinion. 
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