
BASIC BOOKS 1 IKC. 1 ET AL. 69 

65 Decision 

(c) Misrepresents in any manner the savings available to pur­
chasers of respondents' fur products. 

4. Making claims or representations in advertisements respecting 
prices or values of fur products unless there are maintained by re­
spondents full and adequate records disclosing the facts upon which 
such claims and representations are based. 

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 

Pursuant to Section 3.21 of the Commission's Rules of Practice the 
initial decision of the hearing examiner shall, on the 15th day of 
July~ 1959, become the decision of the Commission; and, accordingly: 

It is ordered, That the respondents herein shall within sixty (60) 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form rn 
which they have complied with the order to cease and desist. 

IN THE i1ATTER OF 

BASIC BOOK$, INC., ET AL. 

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF 

THE FEDERAL TRADE COMMISSION ACT 

Docket 701G. Comvlaint, Dec. 30, 195,-Decision, July 17, 1959 

Order requiring Chicago distributors of sets of reference books designated 
"Universal World Reference Encyclopedia," yearly supplements thereof, 
anc1 other books, through house-to-house canvassers, to cease representing 
falsel)' through their said agents that they were making surveys; that 
they were making an introductory offer for advertising purposes and giving 
a set of books free to specially selected persons; that the encyclopedia was 
given free with purchase of the yearly supplements; that certain other 
books, selected by the customer, were given free with purchase of the ency­
clopedia nnd supplements; and that the offering price for the combined 
boolrn was reclueed and for a limited time only. 

.lfr. lViUimn A. S01ners for the Commission. 
Jlr·. 1-Jei•man A. F?°schu ancl Jh. Thom.as 0. Flack of Camp7Jell, 

Clithero and F·ischer: of Chicago, Ill., for respondents. 

I:r-.TfIAL DECISIOX BY LOREN H. LAUGHLIN' HEARING EXAMINER 

Jn this proceeding· respondent hook sellers are charged, in sub­
stance~ with having engaged in unfair and deceptive acts and prac­
tice~ and unfair methods of competition in commerce in violation 
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of the Federal Trade Commission Act. These acts and practices are 
aJleged to have been performed by respondents' agents and sales­
men by making false and misleading statements during house-to­
house canvassing to obtain from members of the public contracts for 
the purchase of respondents' encyclopedias, yearly supplements 
thereto and other books. 

In this initial decision the charges of the complaint are found to 
be sustained by the evidence as to all respondents other than Her­
man A. Fischer, and a cease and desist order appropriate to such 
findings is herewith issued. By reason of the dismissal as to him, 
however, such order does not imply that respondent Fischer or his 
successors in office are not bound by the general terms of the order 
against respondents' agents, representatives and employees in event 
of any violation of the order. 

The material history of this proceeding is as follows: Complaint 
was filed herein on December 30, 1957, and after due service thereof 
had been had on all respondents, they joined in an answer filed on 
February 17, 1958. Thereafter hearings were held during 1958 at 
various places in several states, whereat evidence was adduced in 
support of the complaint. Such hearings were held in Chicago, IJli­
nois, April 28; in Milwaukee and Green Bay, ·wisconsin, April 29 
and May 2, respectively; in Fort Wayne, Indiana, May 6; and in 
Minneapolis, Minnesota, June 9, at which last-mentioned time the 
Commission's case-in-chief was rested. Respondents thereafter pre­
sented their evidence in defense in Chicago on September 8. Both 
parties then in effect rested conditionally, dependent upon the out­
come of a motion filed by respondents on June 2, 1958, before the 
Commission itself requesting access to certain alleged statements of 
the various consumer witnesses who had theretofore testified in this 
proceeding, which alleged statements were claimed to be in the 
Commission's confidential files. A similar motion had already be.en 
denied by the examiner on May 23. By its order dated September 15, 
1958, the Commission denied said motion and remanded the matter 
to the hearing examiner for determination, and he then, by rn1ings 
dated October 17, 1958, made appropriate disposition thereof and 
ordered the case closed for taking evidence and the submission of 
the respective proposals of the parties by November 17 ~ 1958. Such 
proposals were duly filed and have been considered. 

It was stipulated in substance (R.. 381) that the respondent Her­
man A. Fischer is the duly elected secretary of respondent corpo­
ration, Basic Books, Inc., his duties being mere]y those of taking 
minutes of the meetings of the Board of Directors and that if called 
as a witness he wou]d testify that he had nothing to do with the 
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corporate policies and practices. Further, there is no evidence in 
the. record to indicate that said respondent Fischer, who a]so ap­
pears as one of the counsel for all respondents in this proceeding 
has had anything to do with the policies of the corporation or the 
acts and practices complained of herein. The evidence does not 
sust.ain an order against him by name, either individually or offi­
cially, in this case in view of the we1l-established law on the subject. 
W"hi]e this respondent made no special motion on the record to dis­
miss the r.ornpln.int. ns to him, the. examiner dismisses the complaint 
and proreeding as to respondent Fischer under the respondents' 
proposed general order of dismissal, which dismissal is formaJ]y 
set forth in the order herein. Accordingly any references to re­
spondents in the subsequent. portions of this decision do not in­
c1nde. said respondent Fischer. 

The methods and practices of door-to-door selling of books by 
agents of publishers is not a matter which is now presented to the 
Commission for the first time. See for example, FTC v. Standard 
Edu.cation Society, 302 U.S. 112. ,vi1i]e each case must be deter­
mined upon its own factua] merits, it is to be noted that several of 
the types of sales practices followed by respondents' s:1lesmen herein 
are. rnbstantially identical with some of those found by the Supreme 
C'onrt to be in vio]ation of the Federal Trade Commission Act in 
snid 8tar1dard Ed1.1ca.tion Society case. See a]so, Book-of-the-illonth 
Olu.b v. FTC (C.A. 2, 1953), 202 F. 2d 486, 488-48!:L and Standard 
Distributors v. FTC (C.A. 2, 1954), 211 F. 2.d 7. 

The evidence presented in support of the complaint. consjsts of 
the test1mony of the respondent corporate officers Leonard Davidow 
Rn<l N nth an Landy with reference to the nature and extent of the 
corporate business: together with certain documentary evidence iden­
tified by them which relates to such matters, and the testimony of 
15 consumer witnesses. Respondents' evidence consists of further 
tPst jmony of respomlent Lancly nnd that of Emmett Cleveland, H 

sn]esrnanng-er for the respondent corporation, and that of Aaron 
J-:Tnffines. mw of its sn]esmen~ together with a large number of sales 
contracts :rncl other clocnmentnry exhibits. The real gist of the case 
is the evidence of the said consumer witnesses and that of respond­
ents: snjd salesmen contradictory thereto with respect to the trans­
:iet.ions had betwee11 sneh consumers nml s11ch sa]esme11. Repeatedly 
recog-nizing on t]w rPcord the propriety of libemlly aUowing fu]l 

cross-examinnhon of consumer witnesses by respondents' counsel, 
the record clearly discloses that such counsel was permitted to in­
dulge in very extensive and exhaustive cross-examination of all such 
-n-j tne:::ses over repeated objections. 
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The consumer witnesses were drawn in large part from segments 
of the population who were poor and who had but little education. 
Several were somewhat better educated, however; and were highly 
intelligent. SeYeral of these consumer witnesses had little or no 
memory of the long-past transactions inquired about and one, Jose 
Tijerina, had such small knowledge of the English language that 
his business with respondents' agent had had to be transacted 
through his school-boy son. The hearing examiner has considered 
and evaluated very carefully the evidence of each of the consumer 
witnesses, and, either upon the basis of their contradictory, vague, 
uncertain or irresponsive testimony upon the matters which form 
the basis of the charges, or upon the utter failure of their evidence 
to sustain any of the charges, he has, in the findings he hereinafte.r 
makes, disregarded entirely the testimony of the following con­
sumer witnesses: Helen Adams, Jose Tijerina, Carol Brunette, Viv­
ian Hanson and Luella Jones. As to the remaining ten consumer 
witnesses, several were very c1ear and definite in all respects in their 
testimony, while others were able to give credible testimony on some 
one or more matters but were not clear or failed to testify as to 
others. Specific record reference is hereinafter made to that testi­
mony, which upon mature deliberation the hearing examiner finds 
to have the weight and credibility to sustain each of the six sepa­
rate charges of violation set forth in the complaint and in any view 
to outweigh the testimony of respondents' salesmen contradictory 
thereto. 

Much of the evidence developed by respondents on the cross-exam­
inations of the consumer witnesses and otherwise relates to the fail­
ure of some of them to comply with their contracts of purchase. 
Such mrrtters are immaterial to this proceeding which is not to de­
termine liability for, or to co11ect, private debts but is brought in 
the public interest to prevent in the future any type of unfair prac­
tices in commerce which are found to have occurred in the past. In 
this case the basic issues are whether or not respondents' agents 
made false and misleading representations to the public in the sale 
of books. ,Vhether or not the consumer witnesses were in fact de­
ceived or damaged thereby is not a controlling factor if such mis­
representations were in fact made.. 

The respondents' defenses were basically two. The first was that 
the· salesmen selling books for Basic Books, Inc., never made such 
misrepresentations as were credited to them by the consumer wit­
nesses. The second was that such salesmen were either independent 
contractors or subcontractors for whose acts in any event the re­
spondents are in no manner legally responsible. 
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As to the second basic defense, it is now too well settled for ex­
tended discussion that technical rules of agency have no application 
to these false and misleading representation cases under the Fed­
eral Trade Commission Act. This whole subject has been recently 
most excel1ent1y and thoroughly reviewed by the Ninth Circuit in 
Goodrn(Jjf/, v. FTO (1957), 244 F. 2d 584, 587-593, 604, where the 
earlier cases are ably discussed and analyzed. In short, the Court 
pertinently held (id. p. 593) : "So, regardless of the manner in which 
these salespersons may have been designated in contracts between 
them and the petitioner [ respondent before the FTC] or were car­
ried on his books so far as the public was concerned, they were his 
authorized agents and acted not only within the apparent but also 
within the actual scope of their authority. And the Commission 
was right in holding him responsible for their acts.~' It is true there 
is evidence that respondents here did subscribe to a certain code of 
sales ethics adopted by certain book publishers and se11ers and that 
they endorsed its principles to their agents, but this is immaterial 
since in fact it is found that such agents did misrepresent many 
matters to the public in effecting or attempting to effect their sales. 
As the Seventh Circuit so aptly said in International A1·t Oo. v. 
F.T.O. (1940), 109 F. 2d 393, 398: "·We know no theory of law by 
which the company could hold out to the public these salesmen as 
their representatives, reap the fruits from their acts and doings 
without incurring such liabilities as attach thereto." The hearing 
examiner therefore rejects this second basic defense. 

The case therefore turns~ as hereinbefore essentia11y stated, upon 
the careful weighing of the relevant evidence of those consumer 
witnesses whose testimony has not been who11y rejected by the 
hearing examiner as against the testimony of respondents' salesmen 
where there is contradiction and in also fairly evaluating the un­
contradicted testimony of a number of the consumer witnesses, which 
cross-examination did not destroy or 1'eaken, but rather tended to 
materia11y strengthen. 

The respondents' second defense is based upon the testimony of 
their sa]esmanager Cleveland and their book salesman Huffines, who 
worked under Cleveland. They were both mature men, experienced 
in the door-to-door book sel1ing business, Cleveland since 1923 (R.. 
408) and Huffines since 1927 (R. 461). They had sold respondents' 
books since 1954 and 1955, respectively (R. 408, 447). Cleveland 
sold some 300 combination encyclopedia sets, such as those in ques­
tion here, per year (R. 408) and Huffines, about 200 such sets in 
some 18 or 19 months (R. 449). Prior to testifying Cleveland had 
gone over the testimony of the consumer witnesses he had sold and 
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had revisited the places of sale to refresh his memory, which he 
claimed was not good as to names but practically infallible as to 
the places and events of his numerous sales, saying, "I have a phe­
nomenal memory~: (R. 425). Huffines, while not quite so positive, 
nevertheless recalled to mind and testified as to those witnesses with 
whom he had dealt. Both Cleveland and Huffines categorically de­
nied making any of the misrepresentations accredited to them by 
the respective consumer witnesses. Cleveland also testified at great 
length as to his plan of sales approach and closing methods in book 
selling, denying any nse of the false and misleading language tes­
tified to by those consumer witnesses whom he dealt with. Cleve­
land testified in detail also concerning his dealings with the con­
sumer witnesses Harbor, Pazera, l\fcVane and Mrs. Tebo. He also 
testified as to his transactions with the two witnesses: Tijerina and 
Mrs. Brunette, whose. entire testimonies, however, have been re­
jected by the examiner. Huffines testified as to his transactions 
with the consumer witnesses, Mrs. ,Johnson, Mrs. Hanson and Mrs. 
Ninneman. The examiner has also rejected the testimony of Mrs. 
Hanson. The grounds of his rejection of such consumer witnesses' 
testimony, as already stated, was upon its mn1 inherent weakness 
or irrelevancy. For reasons hereinafter set forth, after due con­
sideration, he has also rejected in toto the. testimony of both Cleve­
land and Huffines. 

Several of the consumer ·witnesses were not contradicted by the 
salesmen of respondents ·with whom they dealt.. They a.re Mar­
garet Bird, Helen .Adams~ Delores Grey, LueJla Jones, Howard D. 
Rasmussen, and Ernest B. Sens. The hearing examiner, however, 
has also rejected the testimony of two of these uncontradicted wit­
nesses~ Mrs. Adams and ]\:lrs. '-Tones, as already stated because of its 
inherent weakness or irrelevancy. 

In observing and -we.ighing the testimony of all of the consumer 
witnesses, the hearing examiner has been greatly impressed with 
their honesty, although, of course, he has rejected the testimony of 
some for other ~ood reasons. None of them evinced any desire to 
testify unfairly against respondents, in fact several appeared to be 
satisfied with the books they purchased. ·within their respective 
natura1 lirnitatjons: ench seemed to try to answer the questions of 
counsel for both sides fairly and to the best of his or her ability. 
Several of the witnesses were. quite intelligent: and repeated and 
long cross-examinations failed to shake. any of their testimony which 
was strongly adverse to respondents. 

It won1d serve no nsefu l purpose to e:xte.nd in detail the evidence 
nf ;111~- of snch consumer ,Yitnesses or of respondents' two salesmen 
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CJernland and Huffines. But the examiner's reason for doubting 
the veracity and credibility of these two salesmen does not lie en­
tirely in the intangible elements of his personal observation of them 
during the time they testified. It is true they were book salesmen 
bnt t hnt business is rertain]y not pe1· se an illegal or improper busi­
ness. En.ch of these two sa]esmen made a bad slip or two in the 
course of his otherwise smooth testimony which emphatically raises 
a disbelief in his veracity. Cleveland swore positively on cross­
examination that he remembered his transaction with the witness 
Pazern, so well because, "Mr. and Mrs. Pazera do not speak English 
and I sold that order through an interpreter who was the son, and 
he explained it to mother and dad, in Spanish or in Italian," etc. 
(R. 429). He emphatically repeated this again later on in his tes­
timony saying Pazera's Jetter complaining to the book company 
that he ,ms supposed to get certain books in the deal for nothing 
,Yas "a misunderstanding on his part of not understanding the Eng­
lish langnnge, or his interpreter not explaining fu1ly, his son being 
the interpreter "' * * an older son * * * 14 or 15 years old, a high 
school student * * *" (R. 439). In a vain effort to rehabilitate this 
witness with his self-styled "phenomenal memory,': respondents' 
counsel asked "Yon spoke of one family speaking- Spanish in or 
near Kenosha, one was Pazera and one with Tijerina. Do you re­
member if yon had to have an interpreter both times or only once?" 
Cleveland answered, "I believe I had interpretation help on both 
occasions." (R. 442) 

Of course
1 

Jose Tijerina was unab]e to talk business to Cleveland 
because of his limited knowledge of English and his 13-year old son 
acted as interpreter (R. 159 et seq.: esp. 167). As already stated, 
the examiner has rejected Tijerina's testimony in so far as it has 
to do with establishing the charges. But as to the witness Stanley 
Pnzern, Cleveland, to be most charitable, is as mistaken as it is pos­
sible for any witness to be. Pazera was on the witness stand before 
the exnrniner for about one-half hour. He had no interpreter and 
needed none. He wns an excellent witness, intelligent and capable 
of nsing fairly good English rrnd never using broken English. To 
read his testimony in fu11 (R. 109-137) is certainly convincing that 
he "·ns not- a person "·ho lrn.d no substantial working knowledge of 
Eng·lish. He ,Yns clear and responsive in his answers. No question 
or s11i2:g·estion of either examining- connse.] or any accent or expres­
sion of Pnzera himself indicated or nmi: indicates to the examiner 
t)),11 ]w ,i:as not competent. to rliscnss nrntters in English. Pazera 
nlso "·ii J1.-:1ood successfully a. long and searching cross-examination. 
Jn fnct. tlie testimony of C]eYeland on the point of Pazern 's ]an-
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guage ignorance was as amazingly unbelievable to the examiner as 
it was to respondents' counsel. There is no evidence anywhere that 
Pazera had a son of high school age or that any one else acted as 
an interpreter in his business transaction with Cleveland. The only 
reference to any children in the Pazera home at the time of Cleve­
land's visit there was as to two small children "messing up his 
[Cleveland's] stuff all over the floor" and Mrs. Pazera "trying to 
get the kids out of his [Cleveland's] hair." (R. 133-34) 

It is most obvious that there is no truth in Cleveland's testimony 
as to the Pazera incident and although there are other good rea­
sons for so doing the examiner for that reason alone is justified in 
rejecting his testimony in its entirety on the "falsu.s in uno" doc­
trine. He does wholly reject Cleveland's evidence as to his meth­
ods of selling and his said specific transactions with the several 
consumer witnesses as wholly unworthy of belief. 

The witness Aaron Huffines was some-what less positive and as­
sertive than Cleveland. But his testimony must also be rejected as 
to his said specific dealings with the witnesses Johnson, Hanson 
and Ninneman, all married women living in or near l\farinette, 
vVisconsin. The examiner has rejected Mrs. Hanson's testimony for 
reasons already stated. Huffines had a. rather contemptuous view 
of the worthiness of those "·ith whom he dealt. As to the saJes he 
made, Mrs. Hanson "wa.s awfully eafy to sell. She almost took the 
books away from me" (R.. 453). And with respect to Mrs. John­
son and her husband, "These people just buy anythini' (R. 459). 
"Mrs. Hanson was especially easily sold and Mrs. (Tohnson was not 
so hard; people just buy things and don:t expect to pay for them." 
The hearing examiner a,t that point made inqufry: "There is a 
mystery about this book-se.11ing * * * How can you make any money 
in this field if these people are so easily sold and won:t pay for 
them?" Huffines then testified: "The policy of Busic Books, Inc. is 
very liberal. They have a set of books for poorer people * * * the 
poor people want these books and they want to buy these books. 
They will do anything for their childre.n * * * Basic Books, I 
imagine, lose a lot of money; I don:t know * * *." (R. 463-464). 
The. examiner simply does not believe the testimony of a man who 
says he spends a. great deal of time selling poor people books, which 
he knows they do not intend to pay for. If such sales are ma.de 
merely to get the first sales comrnissjon, such a salesman is not hon­
est ,Yith his employer and if he wantonly unloads books on people 
-n·ho are as eager, easy, and gullible as he indicates these buyers 
were, his standards. of fair deahng do not measnre up to the high 
et hi cal sl ancbrds which his employer and he purport to live by. The 
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hearing examiner is not "easy to sell" on the idea that these house­
wives and working men, however humble and poor their lot in life 
may be, were in no way induced to buy books by some of the al­
luring statements that Mrs. Johnson and Mrs. Ninneman testified 
this salesman Huffines made to them. The testimony of Huffines is 
therefore rejected as not fair or credible. Books sold from door to 
door do not sell themselves almost automatically because people love 
their children or because book companies are eleemosynary institu­
tions as Huffines suggests. 

· The salesmen who dealt with Mrs. Bird, Mrs. Grey and Messrs. 
Rasmussen and Sens were not ca11ec1 to controvert their testimony, 
and it therefore has been considered in each instance in its entirety 
for what it was worth. That o:f Rasmussen was very complete and 
credible, and, while the other three gave less detailed evidence, in­
sofar as it covered the material issues it has been found fully credi­
ble. ,Vhile also uncontrac1ictec1 by any salesman, ho1'ever, the tes­
timony of Helen Adams and Luella, Jones has been rejected for 
reasons hereinbefore stated. 

The hearing examiner has given fu11, careful and impartial con­
siderntion to all the evidence presented and to the fair and reason­
able inferences arising from all facts established by the evidence. 
He has carefully considered the pleadings and has found the :facts 
to be true which are alleged in the complaint and admitted by the 
answer. But as to the material allegations of the complaint which 
are denied by the answer the burden of proof has always been on 
counsel supporting the complaint to establish such facts under 
§7 ( c) of the Administrative Procedure Act. Therefore, upon con­
sideration of all the material issues of fact presented on the whole 
record and from his personal observation of the conduct and de­
meanor of the witnesses, the hearing examiner finds that the Com­
mission:s case under its complaint has be.en established both gen­
erally, and also specifically, as to the six particular charges o:f mis­
representation by respondents' sa.Jesmen and agents. All issues 
allerred in the complaint which are in dispute have been estab­
lish;d by a preponderance of reliable, probative and substantial 
evidence. The specific findings of fact made by the hearing exam­
iner on all_ issues in the case are as follows: 

Respondent Basic Books, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Illinois, 
with its home office anc1 principal place of business located at 153 
North Michigan Avenue, Chicago, Illinois. Respondents Leonard 
Davidow, Nathan Landy and Herman A. Fischer are President, 
Executive Vice President and Treasurer, and Secretary, respectively, 
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of respondent corporation. Their address 1s the same as that of 
the respondent corporation. The individual respondents Leonard 
Davidow and Nathan Landy, at all times mentioned herein, promul­
gated, directed and controlled the policies, acts and practices of the 
respondent corporation. These facts are established by admission 
in the answer and by testimony of the respondents. Their conten­
tion that their sa]esmen nre independent contractors for whose acts 
and statements respondents have no liability is contrary to law as 
stated earlier in this decision. 

Respondent Basic Books, Inc., operating under the direct super­
vision and control of the individual respondents Davidow and 
Landy, is now, and has been for more than two years last past, 
engaged in the business of selling and distributing- sets of reference 
books designated Universal ·world Reference Encyclopedia, yearly 
supplements thereof, research services and other books. The method 
11sed by respondents in selling said books is to employ agents, field 
supervisors and salesmen, on a commission basis, to make a houe­
to-house canvass and obtain purchase contracts. "'Vhen contracts 
for the purchase of books are obtained they are sent to the home 
office of the respondent corporation and the books are shipped by 
it direct. to the purchasers. Respondents admit these facts by their 
ans,Yer and evidence, contending, ho,Yever, they are not bound by 
the acts and statements of independent contractor salesmen, which 
defense hns no Jegal basis. The respondents achertlse for and hire 
n.1] salesmen nncl they alone can terminate their contracts. All deal­
ings by the public are with respondents through snJesmen. The 
purchase contracts and subsequent dealings with regard thereto are 
had by purchasers with Basic Books, Inc., and 11ot with the sa.1es­
men ns separate. legal entities. The. corporate responclent also con­
trols the credit n rr:rngements and holds the title to any nnpn icl for 
merchandise. 

In the conrse and conduct of their business as above (1escribed, 
respondents cause their books, when sold, to be shipped and trans­
ported from their place of business in the Stn te of I11inois to pur­
chasers thereof at their ]orations in other States of the Unitecl States. 
Respondents maintain, and at al] times mentioned herein have main­
tained, a course of trnde in commerce in sn icl books. ns "commerce~' 
is defined in the Fer1ernl Trade Commission .Act. It is um1ispnted 
1hat the hnsiness done by Basic Books. Inc.. in interstate commerce 
is ver~· ~nbstantiaL Respondent l.,andy 1 PstiJled that of some $300,­
noo "·orth of annual business in 195, ,11Hl snrnewhat higher in prior 
~·enrs, a bout SO percent thereof consist eel o:f :=.::1 les ancl ck]iveries in 
ot1wr states than J]]inois. After sales haYe been made in the fie.]d 
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and a.re approved in Chicago, respondents ship the books to the 
purchaser. Business is so clone in some ten or more states. It also 
appears that Davidow and Landy are officers in other book publish­
ing or book sales companies, some 15 or more in number, doing an 
annual business of about 20 million dollars in sales. 

In the course and conduct of their business and to induce the 
pmchase of their said books, respondents, through their agents and 
salesmen, have made a number of statements concerning their busi­
ness methods, the price of their books and other matters. Snch 
statements are: 

(1) Thnt respondents were engaged in making surveys for vari­
ous purposes. ( See the testimony of Barbara Tebo, R. 232, 235-
237 and 2-41; and that of Howard D. R.asmussen, R.. 305, 307, 322-
323, 357 and 350-360. The Better Business Bureau also received 
some 8S complaints dnring a part of 1955 and all of 1956 that 
respondents' salesmen were reported to have used the "surveyi' 
nppronch. This was respondents' own evidence, Respondents' Ex­
hibits 27-A to 30-D, inclusive.) 

(:2) That they ·were making an introductory offer of said books 
for advertising- purposes and that said books are given free to a, 

selected nrnnlwr of persons. (See the. testimony of Clifford D. 
Harbor, R 73: of St.an]ey Pazera, R.. 110 and 125; of Dorothy 
.Tohnson, IL 18,: of Shir]ey Ninnemnn, R.. 252 a.nd 258; of Homud 
D. Rasmussen, R.. 318-319; and of Ernest B. Sens, R 370, 375 and 
378. Respondents' Exhibits 27-A to 30-D, inclusive, show 201 com­
plaints ,Yere received by the Better Business Bureau that respondents' 
salesmen had imprope.rly chfrned books were free in their sa1es 
approaches durjng part of 1955 and during 1956.) 

(3) That the prospechve customer hnd been specially selected 
to receive a set of said books. (See the testimony of Clifford D. 
Harbor, R. 73 and 75-76; of Dorothy Johnson, R. 183 and 187; 
of Howard D. Rasmussen, R. 307, 316, 322-323, and 359-360; and 
of Ernest B. Sens, R.. 370. The "speciaJly selected" customer ap­
proach was jmproper]y used by respondents' salesmen in 1956. See 
Respondents' said Exhibits 27-A to 30-D, inclusive.) 

(4) That the encyclopedia. was given free with the. purchase 
of the yearly supplements. (See the testimony of Clifford D. 
Harbor, R. 73 and 76-77; of Stanley Pa.ze.ra, R. 110-111, 113, 118-
11 n. 12B. 12-5-1'2(;, J 30 rrnc1 J::1°J: of Rn rhnra. 1\-ho, R. 233-234-~ 239, 
24G and :250; of Shir]e~· ~innenrnn, R 252, 2ti4 :rnd 2f:~::: :m:l of 
Howard D. Rasmussen, R. :308 317-3:20, 3.J~"'i-:1J-:L ;~t,n, ;};·,,, nm1 
350-3

1 

60. Said Respondents' Exhibits 27-A to 30-D, inclusive, show 
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that misrepresenting "books as free" was reported to have occurred 
on the part of respondents' salesmen 201 times during 1956.) 

Other evidence in the record indicates that a IO-year average cost 
-of the books offered in combination was put forth by Cleveland to 
prospective purchasers and buyers thereof ( see Commission's Ex­
hibit 3A to -D), and the "pitch" of low-cost average over a IO-year 
period was stressed by respondents in their salesmen's manual, "In­
formation for Dealers," Commission's Exhibit 1-B. These docu­
ments therefore tend to support the testimony of the consumer wit­
nesses on the "free~' encyclopedia and other books issue and 
that they thought it was the annual supplement for 10 years they 
were paying for. 

(5) That certain other books, to be selected by the customer, 
were given free with the purchase of the encyclopedia and yearly 
supplement. (See the testimony of Stanley Pazera, R. 119, 126 and 
130; of Delores Grey, R. 140, 156 and 158; of Shirle.y Ninneman, 
R. 261; and Howard D. Rasmussen, R. 320, 343, 357 and 359-360.) 
(See also Respondents' said Exhibits 27-A to 30-D, inclusive.) 

(6) That the price at which the encyclopedia, supplements and 
other books were being offered ,,as a reduced price from the regu­
lar price and was for a limited time only. ( See the testimony of 
Margaret Bird, R. 50-53; of Delores Grey, R. 141-142 and 152-153; 
of Dorothy Johnson, R. 184; of YVilliam Mc Vane, R. 211; and of 
Howard D. Rasmussen, R. 309-310. See also Respondents' said Ex­
hibits 27-A to 30-D, inclusive.) 

The foregoing statements made by the respondents, in the manner 
and by the means hereinbefore described, were and are false, mis­
leading and de.ceptive. This is evidenced generally by respondents' 
repeated attempts to have the consumer witnesses admit that under 
their respective contracts they knew they we.re paying for all books 
in the combination offer. In paragraph 5 of their answer respond­
ents also specially plead that the prices of their books were a 
combination price for all, but much less than the separate retail 
prices of such books would add up to. Respondents' price lists, 
Commission's Exhibits 2 and 3, also reveal that there were no free 
books in any combination book sale offered by respondents during 
the period covered b~, the testimony of the consumer witnesses and 
within the more than two-year period prior to .January, 1958, covered 
by the complaint. 

More specifically the said foregoing six types of statements of 
respondents' salesmen were false since the record herein establishes, 
and it is admitted frankly by respondent Landy, that the respond­
ents do not engage in surveys, introductory advertising offers to se-
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lected persons, the g1vmg of free books or granting specially re­
duced prices to selected customers. It is therefore found that in 
truth and fact : 

(1) Respondents, or any of them, are not now, and never have 
been, engaged in ma.king surveys of any nature; 

(2) The offer to sell their books was not an introductory offer 
nor for advertising purposes, nor were any of their books given 
free to selected persons: or to any other persons, as in introductory 
offer or for advertising 1)ui·poses, or for any other reason; 

(3) Prospective purchasers were not specially se]ected. On the 
contrary, respondents' books were and are available for purchase 
by anyone: desiring to purchase them; 

(4) The encyclopedia ·was not given free with the purchase of 
the yearly supplements, the price charged being for the combina­
tion; 

(5) Books selected by the purchaser were not given free with 
the purchase of the encyclopedia and yearly supplements, as the 
price of these books was inc.Jucled in the price of those purchased; 

(6) The price at which the encyclopedia, supplements and other 
books was offered for sale was not a reduced price but was the regu­
lar and usual selling price, and the offer was not for a limited time 
but -was a continuous off er. 

It is pleaded in paragraph 6 of the complaint that respondents, 
in the conduct of their business, were and are in competition, in 
commerce, -with other corporations and with firms and indivichrnls 
engaged in the sale of enc.yc]opedias, yearly supplements and other 
books. Respondents in their answer, paragraph 6: admit these 
allegations and such facts are therefore found to be true. 

From all the foregoing facts established on the record, it is 
necessarily inferred and found tlrnt the use by respondents of the 
foregoing fa]se, misleading and deceptive statements and repre­
sentations had, and now has, the tendency and capacity to mislead 
and de.ceive a substantial portion of the purchasing public into 
the mistaken and erroneous belief that such statements and repre­
sentations were and are true. nncl into the purchase of snbstantial 
quantities of their sa,id books by reason thereof. As a result thereof, 
trade in commerce has been unfa.ir]y diwrted to respondents from 
their competitors and substantfal rnJury has thereby been done 
to competition in commerce. 

CONCLUSIONS OF LAW 

Out of the foregoing findings of fact the following conclusions 
of ]aw are drawn by the hearing examiner: 
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1. The Federal Trade Commission has jurisdiction of the sub­
ject matter of this proceeding and of the person of each of the 
respondents; 

2. This proceeding is to the interest of the public and such in­
terest is specific and substantial; 

3. The acts and practices of the respondents, as hereinabm-e 
found, were and are all to the prejudice and injury of the public 
and of the respondents' competitors and constituted and nmY con­
stitute unfair and deceptive acts and practices and unfair methods 
of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

ORDER 

It 1.·s ordered, That respondent Basic Books, Inc., a corporation, 
and its officers, and Leonard Davidow and Nathan Landy, as offi­
cers of respondent corporation, and respondents' agents, representa­
tives and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale or distribution 
of books or other publications, or any other articles of merchandise, 
in commerce, as "commerce" is defined in the Federa1 Trade Com­
mission Act, do forthwith cease and desist from representing, 
directly or indirectly: 

1. That respondents, or any of them, are. engaged in making 
surveys for any purpose; 

2. That the offer of sale of respondents' books is an introductory 
offer or is made for advertising purposes; 

3. That any of respondents: books are gi-ven free to selected 
persons, or to any other persons, as an introductory offer or for 
advertising purposes or for any other reason; 

4. That prospective purchasers of any books sold by respondents 
are speciaily selected; 

5. That the Universal ·world Re.ference Encyc.1opeclin. or any 
similar publication sold by respondents is given free by respondents 
with the purchase of any yearly supplement or supplements thereto; 

6. That books, or any other publications of respondents or other 
things of value se]ected by a purchaser in connection with thr pur­
chase of the said encyclopecba and its yearly supplements are gin"'n 
free to snch purchasers; 

7. That any price at ,Yhicl1 respondents' books or other publica­
tions are offered for sale. is a reduced price, unless it is bnsed upon 
and Jess than the price. at which such books 01· other pub]ications 
are reg-ularly and usually sold hy responde.nts; 
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8. That respondents' offer of books or other publications at a 
reduced price is limited as to time. 

It is fwrther ordered, That the complaint be, and the same hereby 
is

1 
dismissed as to respondent Herman A. Fischer in his individual 

capacity but not in his capacity as an officer of respondent Basic 
Books, Inc., a corporation. 

OPINION OF THE COJ\fl\IISSION 

By KERN: Oom.miissimier: 

The complaint in this matter charges respondents with violation 
of the Federal Trade Commission Act. The hearing examiner in 
his initial decision held that the alle.gaUons of the complaint were 
sustained by the evidence and ordered respondents ( except for an 
individual respondent against whom the complaint was dismissed) 
to cease and desist from the practices found to be unlawful. Re­
spondents have appealed from the initial decision and from certain 
rulings by the hearing examiner. 

In substance, the complaint alleges that respondents, in connection 
with the sale and chstribntion of books, have falsely represented 
through their salesmen and nge.nts: 

(1) That they ,Ye.re engaged in making surveys for various 
purposes; 

(2) That they were making an introductory offer of said books 
for advertising purposes and that said books are given free to a 
sel e.cted n um her of persons ; 

(3) That the prospective customer had been specially selected 
to recejve a set of said books; 

(4) That the encyclopedia was given free with the purchase of 
the yearly supplements; 

(5) That certain other books, to be selected by the cusotmer, 
were given free with the purchase of the encyclopedia and yearly 
supplement; and 

(6) That the price at which the encyclopedia, suj=>plements and 
other books were being offered was a reduced price from the regular 
prjce and was for a limited time only. 

Respondents do not claim in their brief that the above repre­
sentations are true. The~T nrgne., hmYenT, that there is insufficient 
e:vjdence in t.he record to support. the findings that such repre­
se.ntntions \vere in fact made. by their salesmen and agents. This 
argument cons1sts primarily of a broad, genera] attn.ck on the hear­
in!! e:xaminer:s analvsis of the testimonv of various consumer 
witnesses caJJecl in Sl;pport of the cornplai1;t. It also questions his 
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interpretations of certain documentary evidence adduced by re­
spondents and his refusal to receive the evidence of certain pur­
chasers who would testify that no misrepresentations had been 
made to them by respondents' salesmen. 

In order to prove that respondents' salesmen had made the al­
leged misrepresentations, counsel supporting the complaint pre­
sented fifte.en consumer witnesses who testified as to their conver­
sations and transactions with these salesmen. The hearing ex­
aminer considered and evaluated the testimony of each of these wit­
nesses in his opinion. He rejected the testimony of five of them, 
but concluded that the evidence given by the remaining ten had the 
weight a.ncl credibility to sustain each of the six charges of violation 
set forth in the complaint and to outweigh the testimony or respond­
ents' salesmen contradictory thereto. A hearing examiner con­
fronting witnesses is peculiarly qualified to determine credibility 
of witnesses and the weight to be given their testimony. ·we believe 
that the record supports his evaluation. For the same reason we 
disagree with respondents' claim that the hearing examiner erred 
in rejecting the testimony of two of respondents' salesmen witnesses, 
Cleveland and Huffines, as being nmYorthy of belief. 

As evidence of their attempt to prevent misleading practices re­
spondents introdnced reports by the National Better Business Bureau 
of complaints made by members of the public against salesmen of 
some 54 companies, including respondents Basic Books, Inc., en­
gaged in the sale of books. Respondents contend that the hearing 
examiner rnisintrrprei Pd these documents, being of the opinion that 
all the complaints therein related to Basic Books, Inc. But the 
hearing examiner does not rely upon these reports as a major ground 
for justifying his findings, as contended by respondents. Respond­
ents' argument in this respect is without merit. The findings as to 
deceptive practices are supported by the testimony of consumer 
witnesses. On page 6 of his initial de.cision the hearing examiner 
makes the following comment respecting the. evidence. 

'J'l1e case therefore turns, as hereinbefore essentia1ly stated, upon the careful 
weighing of the relevant evidence of those consumer witnesses whose testimony 
bas not been wholly rejected by the hearing examiner as against the testimony 
of respondents' salesmen where there is contradicted testimony of a number of 
the consumer ,vitnesses, which cross-examination clid not destroy or ,veaken, 
hut rather temlecl to materially strengthen. 

Another point raised by respondents concerns the hearing ex­
aminer's refusal to admit the testimony of witnesses who would 
testify that they had not been deceived by respondents' salesmen. 
Contrary to respondents' contention: such tPstimony would not cre­
ate. any inference that false representations had not been made on 
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other occasions and would not tend to refute the direct evidence 
that such false representations had, in fact, been made. Since the 
evidence offered by respondents was wholly immaterial, the hear­
ing examiner did not err in excluding it. 

Respondents also contend that the hearing examiner erred in re­
fusing to permit them to cross examine witnesses Johnson and Ras­
mussen as to conversations between these witnesses and the investi­
gating attorney of the Federal Trade Commission. Examinabon 
of the record shows that a full and extensive cross examination 
of Rasmussen was had as to his conversation with the Commission's 
investigator. Neither Rasmussen nor any of the other witnesses 
who were cross examined on the same subject indicated that their 
testimony had been influenced in any manner by the questions asked 
by the investigating attorney. As to witness Johnson we think 
that any hope respondents may have had that she would repudiate 
her direct testimony by stating that it had been based on ideas 
planted in her mind by the investigator is too remote and im­
probable under the circumstances to constitute a basis for a claim 
that respondents had been prejudiced by the hearing P,:Xaminer:s 
ruling. · 

Respondents also argue that they should have been aJlowed to 
show that the witness Harbor was biased against them by reason 
of the fact that they had p]aced his account in the hands of a col­
lection agency. The hearing examiner ruled that further testi­
mony from the witness would be superfluous and counsel for re­
spondents agreed with the examiner on this ruling. Under all the 
circumstances disclosed by the record no injury was done to the 
respondents by the hearing examiner's ruling. 

Respecting another of respondents' objections the hearing examiner 
refused to order production of documents in the Commission's 
files on the ground that there was no evidence in the record of the 
existence of any written statements of the witnesses. "'\Ve are of 
the opinion that this ruling likewise was correct. It was incum­
bent upon respondents to show that the written statements which 
they requested were in e:xistenee. Omnm·un-ist Party of Anierica v. 
Subarsi1)e Activities Oontml Board, 254: F. 2d 314. There is 
nothing in the testimony of the various witnesses to indicate that 
the, ha.cl furnished ,,ritten or signed statements to the investigat­
ing.' attorne~r with the possible exception of ,,itness Pazera. On this 
point, that witness' testimony appears extremely vague and indefi­
nite regarding any statement whether oral or otherwise. Further­
more, respondents did not ask Pnzern or any of the. other witnesses 
whether they had executed a written statement. 
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Respondents also contend that even if Pazera's statement was 
oral and had been written by the investigator, it should still have 
been made available to them. ,ve think that an answer to this 
argument can be found in our ruling in Pure Oil Oom,JHtny, Docket 
No. 6640. ,ve stated in that case that a report by an attorney­
examiner of a conversation with a witness could not be successfully 
used to impeach the testimony of that witness. A similar ruling 
was made in Oom-1nunist Party of Anieri.ca, 81.tpra,: and in recent 
decisions interpreting the so-ca11ed ",Jencks': Act, 18 U.S.C. Sec. 3:300, 
the Supreme Court held that an investigator:s sum1wtry of an oml 
stntement by a witness should not be produced for impeachment 
purposes. (Rosenberg v. U.S. No. 451, U.S. Sup. Ct., ,June 22, 
195D; Palenno v. U.S., No. 471, U.S. Sup. Ct., ,Tune 22, 1959.) 

Respondents also argue that issuance of a cease and desist order 
is not in the public interest in view of the efforts of respondents 
to prevent. misleading practfres. The record discloses, hmvever. that 
any efforts which respondents may ha.Ye made to prevent misrepre­
sentations by their agents were unsuccessful. Since the purpose of 
this proceeding is to stop practices found to be unlawful, we think 
that the pnblic interest wi1l best be served by issuance of an order 
to cease and desist. 

Respondents further object to the form of the order. The.y 
argue that in view of the Commission:s holding in l{ay J cwclry, Inc., 
Docket Ko. 6445, the respondents Landy nnd Daviclmv should not 
be ine1nded in the order in the.ir indivfrlua.1 cnpacities so]e]y on the 
basis of a finding that· as officers of Basic Books, Inc., they formu­
]nte, direct and control the policies, acts and practices of the cor­
porate respondent. °'Ve are of the opinion that respondents are 
correct on this point. Since there has been no showjng of cir­
cmnstances ,,hich would necessitate the issuance of nn order against. 
Landy and DaYidow in their individual capacities, the order should 
be modified to nm against these respondents only in their capacities 
as officers of the corporation. 

The order dismisses the complaint as to respondent Fischer, both 
individually and as an officer of respondent Bnsfr. Books: Inc. 
Although ,,e believe the hearing examiner ,ms correct ill (lismissing 
the comp]nint as to tfos respondent in his individua1 ca pncit?, no 
sho,,ing ]ms been made to jnstify the dismissal as to him in his 
official capacity. The order shon]cl therefore be. modified to dismiss 
the complaint as to respondent. Fischer as an indiYichrnl but not as 
an office.r of the corporation. 

To 1he extent jnclicated herein, respondents' appeal is grrrntecl 
and in aJl other respects is denied. As modified in nccorclnnce "·ith 
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this opinion, the initial decision is adopted as the decision of the 
Commission. An appropriate order will be entered. 

Chairman Kintner did not participate in the decision of this 
matter. 

FINAL ORDER 

This matter having been heard by the Commission upon respond­
ents' appeal from the hearing examiner:s initial decision; and 

The Commission, for the reasons stated in the accompanying opin­
ion, h:wing granted in part and denied in pa.rt the aforementioned 
appeal, aml having modified the initial decision to the extent it is 
contrnry to the vie,.-,·s expressed. in the snid opinion: 

It fi;, or{fe.red tlwt: The order to cease and desist contained in the 
initial decision be modified by deleting from the prenmble thereof 
the "·ords "individnal1y ancF immediately following the names of 
respondents Leonard D:wi(krn· and :Kathan Lnrnly, arnl by striking 
therefrom tlte last parngrnph a.ncl substituting therefor the para.graph: 

"It i.s fiu·the1· ordered: That the complaint. be, nncl the same hereby 
is, dismissed ns to respondent I-Iermnn .A. Fische.r in his indiv.idnal 
cnpncit:· lmt not in his enpncity ns n.11 cf'.icer of l'P~pornh.,nt Basic 
Book~, Inc:., a corporation.:: 

It is further orclaed: Thnt as modified the initin.l decision herein 
be: nncl it hereby is, ncloptecl as the decision of the. Commission. 

It is further ordered: That the respondents sha1l, within sixty 
(GO) dnys after the service upon them of this order, file "TT'ith the 
Commission a report, in "Titing, setting forth in detail the manner 
and form in "·hich they have complied "·ith the order to cease and 
desist contnined in the initial decision ns modified. 

Clrnirmnn Kintner not participating. 

IN THE l\lATTER OF 

S,YISS ""\VATCH CASE CORP. ET AL. 

ORDEH: ETC.: IX REGs\RD TO THE s\LLEGED HOL\TIOX OF TllE 

FEDER.-\L TJL\DE CO:l\DJlSSION ACT 

Docket ,040. Complafnt, Ju11. 15, 1958-0rder, Ju.ly 24, 195fl 

Order c1isrni~sinp:. as 1111pron~n hy tile rPennl. complaint chnrging n ~Jilforcl. 
Conn., importer nm1 assembler nf watch cases with falsely implying- Swiss 
m:rnufacture and failing to c1isc1ose Chinese origin, and with misreiwrsent­
in!.! the c:ises b~' stnmping thereon such inscriptions ns "Cnset1 nn<1 timed 
by Jlrecision ,Yntch craftsmen," ··water resisUrnt."' ·'srninle,;~ stPPI liac-J.:."· 
etc. 




