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1 PROCEEDI NGS
2 THE REPORTER: We are now on the audio
3 record at 10:28 a.m Eastern Daylight Tine.
4 THE COURT: Thank you. As you know,
5 "' mJudge Hines. |'man adm nistrative |aw judge at
6 t he Federal Trade Comm ssion, and | am assigned to
7 this case, Matter of Childers, Docket Nunmber 9452.
8 This is a conference that | called to
9 di scuss M. Cueto's representation of M. Childers in
10 view of the fact that he al so represents Dr. MZCrosky,
11 a veterinarian, whose review proceeding in a related
12 Hl SA case was the subject of a decision I issued a
13 week ago. Two of the charges against M. Childers, a
14 trainer, arise fromthe sane facts as two of the
15 charges in Dr. MCrosky's separate case. M. Cueto's
16 dual representation, therefore, seenmed to ne to be a
17 matter worthy of discussion.
18 So |l et me begin by taking the
19 appearances of the parties. | will start by asking
20 counsel for M. Childers to identify hinself.
21 MR. CUETO  Yes, Your Honor. LIl oyd
22 Cuet o on behalf of Vance Childers, the appell ant.
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1 THE COURT: And for the Authority?

2 MS. FARRELL: Allison Farrell on behalf

3 of the Authority.

4 THE COURT: Okay. Ms. Farrell, you are

5 actually HIWJ, right, but you' re appearing on behalf

6 of the Authority here?

7 MS. FARRELL: Yes, Your Honor.

8 THE COURT: Okay. That's fine.

9 This conference is being conducted by
10 video. Although we've not identified publicly a feed
11 for the public to attend, the proceeding is not
12 confidential. If any menber of the public in one way
13 or anot her has received the link and |ogged in, that's
14 fine, but they nust disable the video and nute their
15 audi o.

16 | don't see any people that | can't

17 identify, so that doesn't look like it applies but I
18 want you to appreciate that this is not a confidenti al
19 proceeding. The transcript | believe will be

20 avai |l abl e publicly. And we do, as you know, have a

21 court reporter here. WII the court reporter identify
22 hi msel f pl ease?
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1 THE REPORTER: Yes. M nane is Richard
2 Li vengood and | was assigned by Veritext to take
3 this -- record of this proceeding.
4 THE COURT: Thank you.
5 Finally, we al so have on the video
6 staff fromthe Ofice of the Adm nistrative Law Judges
7 and also | see our summer intern as well. | do not
8 see anyone fromeither the Ofice of the Secretary or
9 CGeneral Counsel, but if another person pops in, that
10 could very well be who it is.
11 Now, | will summarize the |ogistics for
12 this conference very quickly and then I'Il describe
13 this -- what gave rise to this conference itself.
14 We've sent the two sides instructions and procedures
15 on how this conference will be conducted. |'monly
16 going to go over a couple of points. Only persons who
17 are authorized to speak during the conference can do
18 so via the Teans |ink that was sent.
19 If you are counsel speaking today, you
20 must have your video on at all times. Your audio
21 shoul d be nuted when you are not speaking. Before
22 speaki ng, Counsel, please identify yourselves for the
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1 court reporter's benefit.
2 Al right, I will be brief again
3 regarding the facts here. H WJ has charged M.
4 Childers, who is, as | said, a trainer, with three
5 all eged anti-doping rule violations. Two involve the
6 presence of testosterone in horses nanmed Tigger Attack
7 and Chil dersattack, both trained by M. Childers. The
8 third charge is possession of a banned substance found
9 in M. Childers' tack room During the arbitration
10 hearing, the arbitrator found H WJ had proven al
11 three charges, and M. Childers has brought this
12 revi ew proceedi ng.
13 The possessi on charge need not be
14 further discussed. The prior H WJ case agai nst Dr.
15 McCrosky, which | referred to earlier, did not involve
16 any facts relating to the possessi on charge here. The
17 facts underlying the two presence charges for
18 testosterone are, however, the sane in this case as
19 they were in Dr. McCrosky's case where M. Cueto al so
20 represents Dr. MCrosky.
21 The Chil dersattack charge is the one
22 t hat nost particularly caught ny attention. Now, both
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1 of you know the details of that charge, so again, |I'm
2 going to summari ze quickly, and certainly, if | say
3 anything that you think is wong, wait till I finish
4 and then raise your hand and fix it for me; okay?
5 Now, in his own case, Dr. MCrosky
6 asserted that in 2022 he perfornmed a partial or hem -
7 castration of Childersattack. That neant that the
8 horse, according to Dr. MCrosky, was a ridgling,
9 which is a horse with one testicle. Dr. MCrosky
10 mai nt ai ned that he forgot the other testicle needed to
11 be renmoved until he learned froma H WJ communi cati on
12 that Chil dersattack had tested positive for
13 testosterone in the fall of 2024.
14 Shortly after that, Dr. MOCrosky
15 clainmed that he renoved the remaining testicle. Dr.
16 McCrosky's account was not persuasive to HHWJ. To the
17 contrary, H WJ believed his explanation was
18 untruthful, so it charged Dr. MCrosky with tanpering,
19 essentially obstructing HHWJ s investigation of
20 Chi |l dersattack's positive testosterone finding.
21 After hearing the evidence, the
22 arbitrator in Dr. MCrosky's case held that his
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1 account was not credible and that H WJ had proven the
2 tanpering charge. Based on a de novo review, | cane
3 out the sanme way.
4 Now, let's return to M. Childers' own
5 case. In his pre-hearing brief to the arbitrator,
6 defendi ng the presence charge, M. Childers said
7 Chi | dersattack underwent a castration procedure in

8 March 2022, perfornmed by Dr. Donald J. MCrosky. On

9 Decenber 2, 2024, the remaining testicle was

10 surgically renoved. That was, of course, Dr.

11 McCrosky's explanation in his own case.

12 So at that point, M. Cueto's position
13 for both clients was the same. But when M. Childers
14 testified at the arbitration hearing, he admtted he
15 trai ned Childersattack as a gelding, not as a

16 ridgling, and that if Childersattack had one testicle
17 t hat woul d not have gone unnoticed. That testinony,

18 i f believed, does not easily square, if at all, with
19 Dr. McCrosky's account previously offered in the

20 arbitration.

21 Shortly after the arbitration hearing

22 here concluded, the arbitrator in the McCrosky case
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1 i ssued his decision, rejecting Dr. McCrosky's defense
2 to the tanpering charge as unworthy of belief. M.

3 Childers then submtted a supplenental brief in this
4 case and in that supplenental brief, M. Childers

5 argued that the MCrosky arbitration deci sion

6 exonerated him on the presence charge invol ving

7 Chi | dersattack. Based on the MCrosky decision, M.

8 Chil ders al so argued that Dr. McCrosky was a | one bad
9 actor, and M. Childers, who had relied on Dr.

10 McCrosky, was hinmself a victim That's all |anguage
11 fromthe supplenmental brief itself.

12 Now, if | understand things right, M.
13 Cueto, you were at that time as now representing both
14 M. Childers and Dr. MCrosky, and you adopted in that
15 suppl enental brief the arbitrator's decision which was
16 adverse to one client in an effort to benefit the

17 other. The arbitrator in this case called attention
18 to M. Childers' differing positions, rejected Dr.

19 McCrosky's version itself as unsupported by the
20 evi dence, and found the presence charge invol ving
21 Chi |l dersattack proven
22 The arbitrator here further held that
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1 even though M. Childers argued Dr. M Crosky must have
2 injected Childersattack with testosterone, that
3 nevertheless M. Childers failed to prove the source
4 of the testosterone. So absent proof of source, there
5 could be no elimnation or reduction in sanctions.
6 You're now here, M. Cueto, on M.
7 Chil ders' review proceeding. The issue on the
8 Childers charge as it's currently framed, is that the
9 arbitrator erred in holding that Trainer Childers
10 failed to establish source by a bal ance of
11 probabilities. That's fromyour notice of appeal. Do
12 you not sense a conflict between M. Childers’
13 position and that of your other client, Dr. MQCrosky,
14 who is still entitled to seek full conmm ssion review
15 of nmy deci sion?
16 MR. CUETO | don't, Your Honor. And
17 for this reason, if | could just give kind of a
18 general approach to the two matters in ny
19 representation. Fromthe outset of the notice that
20 Dr. McCrosky and Trainer Childers received from H W),
21 they both desired to have joint representation,
22 al though it was never -- any formal waiver was ever
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1 reduced to witing, there was a verbal understandi ng
2 fromthe outset of this procedure.
3 And everything I'"mgoing to nention is
4 a matter of the record. |It's nothing that woul d be of
5 any confidential conversation with either client, but
6 essentially there were the two tracks and the two
7 responses to the H WJ proceedi ngs were everything Your
8 Honor just laid out. And Dr. M Crosky's case has been
9 his position fromthe outset, which is the history of
10 the castration with Childersattack and the tineline he
11 provi ded. At every stage, both in his witten
12 responses and his testinony at his proceeding, he
13 acknowl edged that Trainer Childers had no awar eness of
14 it, no involvenent of it, no participation of it, and
15 no know edge of it.
16 Trainer Childers, in his case,
17 essentially as Your Honor laid out the varying
18 responses throughout his proceedings in kind of a
19 layman's summary, essentially it was, "Well, if Dr.
20 McCrosky told me this happened, | trust himas an
21 owner who's also a vet. |If he told nme he did
22 sonet hing, | assuned as a vet he could do it, but |
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1 wasn't there when these things happened. | don't have
2 any personal know edge if they happened.™

3 So the reason our defense in Trainer

4 Chil ders' case kind of evolved through these

5 proceedings is | think by these various arbitration

6 deci si ons, and even the nost recent decision by Your

7 Honor, the factual background on Chil dersattack is now
8 the law of the case. The arbitrator has nmade the

9 decision that Dr. McCrosky was not to be believed, was
10 not credi ble, was responsible for some way for the

11 testosterone issue, | believe without any reference to
12 Trai ner Chil ders.

13 And then as we get to Trai ner Childers'
14 case, it seens that in particular, as you touched on,
15 Your Honor, the fact that Trainer Childers did not

16 prove the source of the testosterone, | think again,
17 t hat has now changed as the | aw of the case in which
18 it's been affirmed that Dr. MCrosky was the source of
19 testosterone. And --
20 THE COURT: Can | stop you a m nute?
21 MR. CUETO  Yes, sir.
22 THE COURT: As you referred twice to
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1 the law of the case, would you please tell ne what you
2 mean by that?
3 MR. CUETO | guess as in the idea that
4 in the proceedi ngs before Your Honor, this is the
5 accepted fact pattern and the findings that have been
6 recorded about these facts and actual ultimate
7 judgnments in both the arbitration |evel and now the
8 appeal |evel.
9 THE COURT: [|I'msorry, you're not --
10 are you saying that the decision in Dr. MCrosky's
11 case, either the arbitrator's decision or mne, is not
12 the | aw of the case here?
13 MR. CUETO No, I'msaying | believe
14 that it is.
15 THE COURT: You believe that it is?
16 MR. CUETG Well, | would assune that
17 for --
18 THE COURT: That woul d surprise ne;
19 okay?
20 MR. CUETG  Okay.
21 THE COURT: [It's not in the same case
22 to begin with. And obviously M. Childers was not a
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1 party in Dr. McCrosky's case, and if sonmehow those
2 facts apply to him it would have to be on sone other
3 theory than he was a party. And | think the |aw of
4 the case operates only for the individual case, not
5 across cases. |If you were tal king cross cases, you'd
6 be tal ki ng about sonmething |ike issue preclusion, but
7 | don't think you want to be arguing that, do you?
8 MR. CUETO | don't, Judge, and it
9 probably is a m sapplication of the term"law of the
10 case" by nme here. It was nore in recognition of an
11 anticipated consistency in the findings that the sanme
12 deci si on- maker, who has heard the testinony and
13 evi dence relevant to the sanme nucl eus of facts, would
14 probably apply them consistently in M. Childers'
15 case. So you're right, the term"law of the case" was
16 probably i nappropriately used by ne.
17 THE COURT: Now, you -- | don't
18 believe, but I could be m srenmenbering. | do renenber
19 that Dr. McCrosky in his case said Childers didn't
20 know anyt hi ng about his injecting Tigger Attack. He
21 said they are to stinulate appetite. | don't remenber
22 simlar testinony about Childersattack and Chil ders
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1 know edge from Dr. MCrosky. Are you suggesting there
2 was such testinony there?
3 MR. CUETO At the risk of not
4 m sciting the record, | don't want to conflate the two
5 too much, but | do believe that if it wasn't overtly
6 mentioned in McCrosky's testinony that Trainer
7 Chil ders had no know edge, that was reflected in
8 Trai ner Childers' testinmony of his case, which --
9 THE COURT: Oh, |'msure. Yeah,
10 absolutely. | listened to it. | don't have the
11 transcript yet fromthis case, but | did listen to
12 your client's testinony on the video, and yes, | nean
13 he certainly did say he did not know about any of
14 this. | agree with you on that.
15 MR. CUETO  Okay. Yes, sir. So, yeah,
16 | don't want to -- so whether there was any direct
17 testinmony fromDr. MCrosky specifically saying
18 Trainer Childers did not know about a castration of
19 Chi |l dersattack, that m ght not have been part of the
20 record, and |I m ght have been draw ng an inference
21 from Trai ner Childers.
22 THE COURT: Ckay. Okay. Go ahead. |
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1 interrupted you though.
2 MR. CUETO  So, again, the last thing |
3 woul d ever want to do, Judge, is jeopardize ny
4 clients' rights before the tribunal here. So if the
5 Court advises nme that the Court finds there's a
6 conflict, then I'll certainly take the right steps to
7 remedy it. But the reason |'ve never found a
8 conflict, and I don't believe the H WJ attorneys have
9 ever raised one at any stages of these proceedings, is
10 for the sanme reasons | stated, sir, that both clients
11 desired to have a dual representation, that both |ines
12 of defense were not inconsistent or in conflict with
13 each other, and that the idea of Trainer Childers’
14 rat her evol ving defenses that brings us before you
15 today is because these decisions have conme in, in this
16 kind of stair-step tineline of what the arbitrator and
17 Your Honor have considered Dr. MCrosky's actions.
18 And none of that has ever changed Trainer Childers
19 testinony that he had no know edge, involvenent or
20 what our request would be a finding of no significant
21 faul t.
22 THE COURT: Well, | think you told ne a
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1 few m nutes ago that there was a verbal agreenent for
2 joint representation of both Dr. MCrosky and M.
3 Childers. Is that right?
4 MR. CUETO  Yes, sir.
5 THE COURT: Was there a waiver by
6 either or both of them of any potential conflict?
7 MR. CUETO  Again, it was in
8 preparation for this, | realized the shortcom ng that
9 it was never reduced to witing, but absolutely. Both
10 clients throughout every stage of the proceedi ngs were
11 aware of what the other client's position and defense
12 was going to be and never saw any conflict and would
13 wai ve any idea of a potential conflict. And --
14 THE COURT: Well, let ne -- | don't ask
15 this out of, you know, sort of abstract concern.
16 There was, in fact, an earlier H SA case in which a
17 new attorney appeared on the review proceeding. It
18 wasn't because of a conflict, but it was a new
19 attorney and one of the argunents that was presented
20 was that there was ineffective assistance of counsel.
21 And the case actually went through a nunmber of
22 proceedi ngs.
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1 We did the briefing and that was an
2 issue ultimately framed for decision but for a
3 settl ement between the parties literally at the 11th
4 hour after all the briefing was in, and we were ready
5 to have an argunent, was that point nooted by the
6 party's settlenent. And it concerns ne that there is
7 the potential, absent an explicit infornmed waiver,
8 that in three weeks | could see a new attorney cone
9 in. The Commission, if there is a review taken from
10 what ever decision | issue here, could see a new
11 attorney conme in and | can see an ineffective
12 assi stance of counsel argunent based on the absence of
13 an informed waiver that there were potential conflicts
14 in this case between Dr. MCrosky and Trainer
15 Chi | ders.
16 So it does seemto ne, and |I'm not
17 maki ng a judgnment honestly, about whether this
18 particular conflict is waivable, but at the very | east
19 the parties ought to be trying to acknow edge t hat
20 they' re waiving any conflict. And | think you need to
21 file sonething in witing to that effect by both of
22 t hem
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1 MR. CUETO  Okay. Absolutely, Your

2 Honor .

3 THE COURT: Okay?

4 MR. CUETO  Yes, sir.

5 THE COURT: Okay. | nmean, Ms. Farrell,
6 do you have anything -- | know you haven't objected to
7 any of this, and it affects both integrity of the

8 proceedings as well as the Authority's involvenent, do
9 you have anything you want to add?

10 M5. FARRELL: | will say that in May of
11 2025, M. Cueto and | spoke on the phone about this

12 case and he canme -- when he cane in for Dr. MCrosky,
13 | asked him about the potential for a conflict and he
14 did not find one, if | renmenber correctly. And then
15 did follow up in witing with an email asking him

16 You know, he said that there was no conflict and that
17 if he had identified one in the future that he would
18 et H WU know.

19 THE COURT: Ckay. | don't think that's
20 in the record in the McCrosky case, is it?
21 MS. FARRELL: No, this was just an
22 emai | between -- you know, fromme to M. Cueto.
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1 THE COURT: Yeah. Okay. | nean, it's
2 not necessarily that there is a conflict back then or
3 at any point --
4 MS. FARRELL: Ri ght .
5 THE COURT: -- but that there could be
6 a conflict down the road. And, in fact, |I don't see
7 how you could say there wasn't a conflict when M.
8 Childers submtted his reply brief and took the
9 position that the arbitrator's decision in MCrosky's
10 case ought to be applied to M. Childers here. That
11 seemed to nme to be a pretty clear conflict. But let's
12 | eave it that you will submt a witten waiver by the
13 two of them okay?
14 MR. CUETO | will, Your Honor,
15 absol utely.
16 THE COURT: Because | really don't want
17 to see this case conplicated by a new attorney who
18 says sonewhere along the way, M. -- and you could
19 file this in McCrosky's case too -- a new attorney
20 could conme in on an appeal or review application to
21 t he Comm ssion and say, "There was a conflict here.
22 Thi s shouldn't have happened.” So that's ny interest
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1 in maki ng sure that insofar as possible, that does not
2 becone an issue in either this case or Dr. MCrosky's
3 case; okay?
4 MR. CUETO.  Yes, sir. Understood.
5 THE COURT: All right. Now, since |
6 have you both here together, let ne ask another
7 question. It -- 1 -- based on the Authority's
8 response to your what's called a notice of appeal,
9 they seemto have conceded the source dispute that
10 you've raised. Am| overstating that, Ms. Farrell? |
11 t hought you said in your -- in the Authority's
12 response that the situation based on the MCrosky
13 deci sion for Childersattack was substantially the sanme
14 as a matter of evidence as it was for the Tigger
15 Attack and that the sane ineligibility period that the
16 arbitrator used for the Tigger Attack, which was |
17 think ten nonths, ought to be applied to the
18 Chi | dersattack charge as well, which would then be a
19 significant change fromthe 2-year, 24-nonth period to
20 the 10-nonth period according to the Authority's
21 concession. Am | overstating?
22 MS. FARRELL: No, Your Honor.
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1 THE COURT: So have -- just out of
2 curiosity, have the two of you tal ked at all about
3 what issue remains on the Childersattack charge? |
4 mean, | suppose the arbitrator did not undertake a no
5 fault or no substantial fault analysis. You ve pretty
6 much, Ms. Farrell, signaled where you thought the
7 arbitrator ought to conme out if that analysis were
8 done, and conceivably this case could be remanded for
9 t hat purpose. But |I'mnot overwhel med by the idea
10 t hat you' d sonehow or anot her be back here in three
11 mont hs or six nonths on that issue. So |I'mjust
12 wondering, you know, isn't that worth discussing?
13 MR. CUETOG  Yes, | think so, Your
14 Honor. We have not had a conversation since our
15 filings -- you know, each party's filings, but |I would
16 be happy to engage in that conversation with Ms.
17 Farrell and her co-counsel.
18 THE COURT: Okay. | nean, if there is
19 an issue that can be taken out of the case one way or
20 the other, I"'mall for taking issues out of cases;
21 okay?
22 MR. CUETO  Yes, sir.
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1 MS. FARRELL: Yes.
2 THE COURT: And if you don't take it
3 out, I'll decide it.
4 MR. CUETO  Yes, sir.
5 THE COURT: Okay. All right. Wbuld
6 you do this for ne: In a week, would you just advise
7 me that you've conferred? You don't have to tell ne
8 where you cone out. If you cone out in a way that
9 actually does elimnate the issue, then of course tel
10 me that. Other than -- if you don't cone out that
11 way, you can just tell nme that you've discussed it,
12 and the case is going forward; okay?
13 MR. CUETO Certainly.
14 THE COURT: Ckay.
15 MS. FARRELL: Yes.
16 THE COURT: So that -- do that in a
17 week. Anything else that you -- anyone here woul d
18 like to raise?
19 MS. FARRELL: No.
20 MR. CUETG: Not from M. Childers
21 position, Your Honor.
22 THE COURT: COkay.
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1 MS. FARRELL: Not fromthe Authority.
2 Thank you.

3 THE COURT: Thank you both for

4 attending on relatively short notice; okay?

5 MR. CUETO. Thank you, Judge.

6 THE COURT: Okay. Be well. Bye.

7 MR. CUETO  You too.

8 MS. FARRELL: Bye.

9 (Wher eupon, at 10:57 a.m, the

10 proceedi ng was concl uded.)

11
12
13
14
15
16
17
18
19
20
21

22 CERTI FI CATE
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1 I, RICHARD LI VENGOOD, the officer before
2 whom t he foregoi ng proceedi ngs were taken, do hereby
3 certify that any witness(es) in the foregoing
4 proceedi ngs, prior to testifying, were duly sworn;
5 that the proceedi ngs were recorded by ne and
6 thereafter reduced to typewiting by a qualified
7 transcriptionist; that said digital audio recording of
8 sai d proceedings are a true and accurate record to the
9 best of my know edge, skills, and ability; that | am
10 nei t her counsel for, related to, nor enployed by any
11 of the parties to the action in which this was taken;
12 and, further, that | amnot a relative or enployee of
13 any counsel or attorney enployed by the parties
14 hereto, nor financially or otherwise interested in the
15 outcone of this action.
16

Richard L ivengoorl

17 RI CHARD LI VENGOOD
18 Notary Public in and for the
19 State of Maryl and
20 Dat ed: June 25, 2026
21
22 CERTI FI CATE OF TRANSCRI BER
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1 |, GAYLE TRAUTMAN, do hereby certify that
2 this transcript was prepared fromthe digital audio
3 recordi ng of the foregoing proceeding, that said

4 transcript is a true and accurate record of the

5 proceedings to the best of ny know edge, skills, and
6 ability; that I amneither counsel for, related to,
7 nor enployed by any of the parties to the action in
8 which this was taken; and, further, that I amnot a
9 relative or enployee of any counsel or attorney

10 enpl oyed by the parties hereto, nor financially or
11 otherwi se interested in the outcone of this action.
A

. 45,,& 7] Hastron

14 GAYLE TRAUTMAN
15

16 Dat ed: June 25, 2026

17

18

19
20
21
22
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