
PUBLIC 

UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

__________________________________________ 
) 

In the Matter of 

Caremark Rx, LLC, et al., 

Respondents. 

) 
) 
) Docket No. 9437 
) 
) 

__________________________________________) 

ORDER ON OPTUMRx GROUP’S MOTION  

TO AMEND THE AMENDED SCHEDULING ORDER  
AND RESOLVE THE PARTIES’ DISPUTE OVER WITNESS LIMITS 

 In September 2024, the Commission issued a Complaint against three 

groups of pharmacy benefit managers (“PBMs”) and their affiliated group 

purchasing organizations. The Complaint alleges that Respondents engaged in 

anticompetitive and unfair rebating practices with respect to insulin. Although 

the Complaint does not claim that the Respondents conspired with one another, 

the vast majority of the allegations apply to all Respondent groups, and all are 

charged with the same violations of law. 

As a result of government shutdowns and stays issued in connection with 

the PBM Respondents’ motions to dismiss the Complaint, the case has stopped 

and re-started several times since its filing. The date for the evidentiary hearing 

has changed to account for the stays, as has the pre-hearing schedule. 
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The first Scheduling Order, issued in October 2024, included the following 

limits on fact witnesses: 

 Witnesses 

Preliminary proposed list 

Complaint Counsel 35 

Each Respondent Group 15 (45 total) 
 

Final proposed list 

Complaint Counsel 25 

Each Respondent Group 15 (45 total) 

  
Subsequent amended Scheduling Orders, the most recent of which was issued in 

December 2025, have incorporated these same witness limits. 

 However, since that most recent Scheduling Order: (1) two Respondent 

Groups have agreed to proposed settlements, and the Commission has withdrawn 

the claims against them from adjudication pending its review; and (2) the most 

recent stay has lapsed, resulting in a new date for the evidentiary hearing and 

the need for another amended Scheduling Order.1 Complaint Counsel and the 

remaining OptumRx Group have proposed a new prehearing schedule, but, in 

that context, a dispute has arisen over whether the existing witness limits should 

 
1 See Order Withdrawing Matter From Adjudication Pursuant to Rule 3.25(c) With Respect to ESI 
Respondents (FTC Jan. 20, 2026); Order Withdrawing Matter From Adjudication Pursuant to 
Rule 3.25(c) With Respect to Caremark Respondents (FTC Mar. 23, 2026); Order Directing 
Revised Proposed Schedule (ALJ Apr. 30, 2026). 
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be adjusted to account for the withdrawal of the claims against the other two 

Respondent Groups. 

The OptumRx Group contends that, “as the sole remaining respondent 

group, there is no longer justification for allowing Complaint Counsel to maintain 

an unbalanced fact witness list that was premised on proving three separate 

cases.”2 According to the Group, Complaint Counsel has “taken ten depositions” 

and disclosed that it seeks to take “at least 27 more.”3 The Group therefore seeks 

to: (1) set the number of fact witnesses on the two sides’ preliminary lists at no 

more than 15; (2) permit five additional (that is, non-listed) fact witness 

depositions during discovery; and (3) set the two sides’ final witness lists at no 

more than 15.4  

In opposition, Complaint Counsel maintains that “the current limit on [its] 

preliminary witness list is reasonable” and “consistent with the approach taken 

in other Commission Part 3 adjudications.”5 Complaint Counsel also asserts that 

its “new deposition list is significantly narrower than the full deposition list that 

pre-dated the settlements with Caremark and Express Scripts. . . .”6 

 Neither side’s position convinces me.  

 
2 OptumRx Group’s Motion for an Amended Scheduling Order at 2 (May 5, 2026). 
3 Id.  
4 Id. at 2, 4. 
5 Complaint Counsel’s Opposition to Optum’s Motion at 2 (May 7, 2026). 
6 Id. at 4. 
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 Complaint Counsel has represented that, to prove its claims against all 

three Respondent Groups, “much of the evidence . . . will be common across the 

Respondents.”7 At the same time, Complaint Counsel acknowledged that it “may 

use some different documents and witnesses to prove [the Complaint’s] 

allegations for each Respondent. . . .”8 The asymmetrical witness limits thus far 

adopted for the case were designed to recognize that, while common evidence 

would be offered, so too would evidence unique to the three individual 

Respondent Groups.9 

The OptumRx Respondents similarly recognize that “[t]he factual 

allegations concerning the Optum Rx Respondents are materially different from 

the factual allegations against the other Respondents. . . . [T]he Complaint 

acknowledges that the rebate rates and structures that the Optum Rx 

Respondents negotiated with insulin manufacturers, and the formulary design 

decisions made by the Optum Rx Respondents, were significantly different from 

those of the other Respondents.”10 

 
7 Complaint Counsel’s Opposition to Respondents’ Motions for Separate Evidentiary Hearings at 
3 (Nov. 4, 2024). See also id. at 1 (“Complaint Counsel will submit a great deal of common 
evidence and argument that applies to all Respondents equally.”), 2 “[T]he contours of the 
challenged conduct are the same across each Respondent.”), 4 (“As with the factual evidence, the 
evidence from Complaint Counsel’s experts will apply to all Respondents.”). 
8 Id. at 3. 
9 See Order Denying Respondents’ Motions for Separate Evidentiary Hearings at 6 (Nov. 14, 
2024). 
10 OptumRx Respondents’ Motion for a Separate Evidentiary Hearing at 2, 3 (Oct. 23, 2024). 
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Therefore, with two Respondent Groups no longer in the picture, 

Complaint Counsel’s professed need to preserve the existing witness limits is not 

persuasive. But for essentially the same reason, cutting Complaint Counsel’s 

witness limits down to those for the OptumRx Group ignores that, even though 

the evidentiary hearing will be OptumRx-specific, the backdrop industry context 

for the OptumRx Respondents’ conduct will still need to be proven. Complaint 

Counsel can be expected to introduce at least some of the common evidence that 

it would have offered against all three Respondents Groups, albeit perhaps 

streamlined and re-focused. The new witness limits should be set accordingly. 

The OptumRx Group’s motion pre-supposes that the witness limits to 

which it is subject are sufficient. I take the Group at its word. Complaint 

Counsel’s limits will, however, be reduced. Asymmetry will remain, but because 

Complaint Counsel bears the burden of proof, that result is reasonable. There is 

an adage that “deadlines concentrate the mind”—and so too do witness limits.  

 It is hereby ORDERED that:  

 1. The following fact witness limits will apply and will be incorporated into 

the forthcoming scheduling Order: 

 Witnesses 

Preliminary proposed list 

Complaint Counsel 25 

OptumRx Group 15  
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Final proposed list 

Complaint Counsel 20 

OptumRx Group 15  

  
 2. A reasonable number of additional deposition witnesses may be agreed 

upon by the parties. However, if the intervention of the Court is needed to resolve 

any arising dispute, more specific guidance may well be forthcoming. 

 3. A separate Order on the amended schedule will be issued. 

 
 
 
 
ORDERED:     Jay L. Himes           
      Jay L. Himes 
      Administrative Law Judge  
 
 
Date: May 11, 2026 
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