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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Caremark Rx, LLC,

Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
Medco Health Services, Inc.,
Ascent Health Services LLC,
OptumRYx, Inc.;

OptumRx Holdings, LL.C;

Docket No. 9437

and

Emisar Pharma Services LLC.

Respondents.

OPTUMRX, INC., OPTUMRX HOLDINGS, LLC, AND EMISAR PHARMA SERVICES
LLC’S
MOTION FOR AN AMENDED SCHEDULING ORDER

On April 30, 2026, the Court ordered OptumRx, Inc., OptumRx Holdings, LLC, and
Emisar Pharma Services LLC (collectively, “OptumRx”) and Complaint Counsel (together, “the
Parties”) to propose revisions to Amended Scheduling Order #3. See Order Directing Revised
Proposed Schedule, In re Caremark Rx, LLC, Dkt. No. 9437 (FTC Apr. 30, 2026). The Parties
were able to agree on most aspects of a proposed revised scheduling order, but were unable to
reach agreement on whether and how the case should be streamlined to reflect the fact that there

is now a single group of respondents (OptumRx) rather than three.
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The FTC began its case against three groups of respondents: ESI, Caremark, and OptumRx.
See Compl. 99 15-27. In an October 23, 2024 Scheduling Order, the Court originally set fact
witness limits based on case-specific circumstances—namely, preparation for a joint evidentiary
hearing involving three separate respondent groups with distinct facts and defenses.! Specifically,
the Court permitted (i) Complaint Counsel to serve a preliminary witness list limited to 35
witnesses and a final witness limited to 25 witnesses, and (ii) each respondent group to serve
preliminary and final witness lists limited to 15 witnesses. See Scheduling Order at 1-2 (Oct. 23,
2024). Two of those three respondent groups have now been withdrawn from adjudication. See
Order Withdrawing Matter From Adjudication Pursuant to Rule 3.25(c) With Respect to ESI
Respondents (FTC Jan. 20, 2026); Order Withdrawing Matter From Adjudication Pursuant to Rule
3.25(c) With Respect to Caremark Respondents (FTC Mar. 23, 2026).

Complaint Counsel now insists that they need the same number of witnesses for a case
against OptumRx alone as they would have needed for a case against OptumRx, ESI, and
Caremark. But with OptumRx as the sole remaining respondent group, there is no longer
justification for allowing Complaint Counsel to maintain an unbalanced fact witness list that was

premised on proving three separate cases. See Complaint Counsel’s Request for an Interlocutory

! See Order Denying Separate Hearings at 5—6 (Nov. 14, 2024) (finding that a single trial for three
respondent groups was not unfair or prejudicial in part because the witness limitations were
revised); Order Denying Complaint Counsel’s Request for Interlocutory Appeal at 4-5 (Jan. 16,
2025) (finding that “determination as to the number of fact witnesses to be called at trial” was
“discretionary procedural ruling[], resolved on the basis of the particular factual context of this
case”); Commission Order Denying Application for Review of Witness Caps at 2, 4 (Jan. 28, 2025)
(noting that Scheduling Order permitted “up to 15 fact witnesses ... for each Respondent group”
and 25 fact witnesses for Complaint Counsel, resulting in significantly higher totals because “the
three Respondent groups ... will be tried in a joint hearing” and Complaint Counsel would need
to “establish[] independent cases against multiple Respondents”).

2



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 05/05/2026 OSCAR NO. 615407 -PAGE Page 3 of 9 * PUBLIC *
PUBLIC

Appeal Determination (Jan. 6, 2025) at 8 (“[T]he Rules do not allow for disproportionate (and
unfair) trial witness caps as between Complaint Counsel and Respondents|.]”).

OptumRx respectfully moves the Court to modify the operative scheduling order to
(1) limit each side’s amended preliminary witness list to no more than 15 fact witnesses, consistent
with the limit that has applied to OptumRx throughout this litigation; (2) set a reasonable number
of additional fact witness depositions that each side may conduct during the remaining period of
fact discovery; and (3) limit each side’s final witness list to no more than 15 fact witnesses,
consistent with the limit that has applied to OptumRx through this litigation.

The Court’s recent directive ordering Complaint Counsel to supplement its interrogatory
responses confirms that the case has narrowed substantially and should be litigated accordingly.
Order at 5 (FTC May 4, 2026) (Complaint Counsel “must necessarily focus on the OptumRx
Respondents, the only group left”). Unfortunately, Complaint Counsel appears to be doing just
the opposite. Despite already having taken ten depositions during this litigation (in addition to
dozens during the investigational hearing phase), Complaint Counsel has disclosed that it now
seeks to take at least 27 more—including depositions of numerous third parties, five witnesses
from former respondent groups ESI and Caremark, and additional OptumRx witnesses it had not
identified for deposition prior to the proposed settlements that removed ESI and Caremark from
adjudication. When pressed on the specific relevance of ESI and Caremark witnesses, Complaint
Counsel could not articulate anything beyond general references to ESI and Caremark being “part
of this industry” and “Optum’s main competitors.” This expansionist approach is incompatible
with the mandate that Complaint Counsel identify evidence specific to OptumRx and streamline

its case.
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Complaint Counsel has instead suggested that OptumRx increase its witness lists to match
the limits that the Court had originally set for Complaint Counsel when Complaint Counsel was
faced with presenting a case against three separate respondent groups. This suggestion misses the
point. For a year and a half OptumRx has designed its litigation strategy in reliance on the witness
caps set by this Court in October 2024. It would be prejudicial and inefficient to change these
limits now. Moreover, OptumRx has no intention of inflating its witness list simply to match an
outdated cap or to impose unnecessary burdens on the Court, the parties, and third parties. Instead,
Complaint Counsel should now conform its witness list to the significantly narrowed case as it
exists today. Fifteen witnesses for a case against one respondent group is more than enough,
particularly given Complaint Counsel was originally preparing a case against three respondent
groups with no more than 25 witnesses.

To streamline these proceedings for trial and minimize burden on third parties and the Court,
OptumRx respectfully requests that this Court order that within two days of this Court’s ruling, the
parties exchange revised preliminary fact witness lists limited to 15 witnesses. And to limit the
burden on third parties and avoid unnecessary depositions, OptumRx respectfully requests the
addition of a provision to the Scheduling Order limiting each side to no more than five additional
fact depositions of witnesses not appearing on either side’s forthcoming amended preliminary
witness list. Finally, OptumRx respectfully requests that each side be limited to 15 fact witnesses

at the evidentiary hearing.

CONCLUSION

For the foregoing reasons, the Court should grant OptumRx’s motion to set a 15-witness

cap for fact witnesses for each of the remaining two parties, and to limit each side to no more than
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five additional fact depositions of witnesses not appearing on either side’s forthcoming amended

preliminary witness list.

Dated: May 5, 2026 Respectfully submitted,
GIBSON, DUNN & CRUTCHER LLP

By: /s/ Michael J. Perry

Michael J. Perry

Sophia A. Hansell

1700 M. St. NW

Washington, DC 20036

Email: MJPerry@gibsondunn.com
Email: SHansell@gibsondunn.com

Richard J. Doren

Ryan S. Appleby

333 South Grand Avenue
Los Angeles, CA 90071

Tel: (213) 229-7038
RDoren@gibsondunn.com
RAppleby@gibsondunn.com

Betty X. Yang

2001 Ross Ave Suite 2100
Dallas, TX 75201

Email: BY ang@gibsondunn.com

Matthew C. Parrott

3161 Michelson Drive, Suite 1200
Irvine, CA 92612

Email: MParrott@gibsondunn.com

Counsel for Respondents OptumRx, Inc.;
OptumRx Holdings, LLC; and Emisar
Pharma Services LLC
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CONFERENCE STATEMENT

Counsel for the moving Respondents conferred with Complaint Counsel in a good faith
effort to resolve the issues raised by this motion. The parties met and conferred via Teams
regarding the proposed scheduling order and witness caps on May 1, May 4, and May 5, 2026.
Complaint Counsel was represented during those meetings by Rebecca Egeland, Lauren Peay, and
Bradley Scott Albert; Respondents were represented by Michael Perry, Sophie Hansell, Matthew
Parrott, Kate Swisher, and Emma Eisendrath. The issues raised in this motion were unable to be

resolved by agreement.
Respectfully submitted,

/s/ Michael J. Perry

Michael J. Perry

1700 M Street N.W.

Washington, D.C. 20036

Email: MJPerry@gibsondunn.com

Counsel for Respondents
OptumRx, Inc.; OptumRx
Holdings, LLC, and Emisar
Pharma Services LLC
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Caremark Rx, LLC,

Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
Medco Health Services, Inc.,
Ascent Health Services LLC,

Docket No. 9437

OptumRx, Inc.;
OptumRx Holdings, LLC;
and

Emisar Pharma Services LLC.

Respondents.

[PROPOSED] ORDER

Upon consideration of Respondents OptumRx, Inc., OptumRx Holdings, LLC, and Emisar
Pharma Services LLC’s Motion to Amend the Amended Scheduling Order, IT IS HEREBY

ORDERED that the Motion is GRANTED.

ORDERED:

Jay L. Himes
Administrative Law Judge

Date:
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CERTIFICATE OF SERVICE

I hereby certify that no portion of this filing was drafted by generative artificial intelligence
(“AI”) (such as ChatGPT, Microsoft Copilot, Harvey Al) and that on May 5, 2026, I filed the
foregoing document electronically using the FTC’s E-Filing system, which will send
notification of filing to:

April Tabor

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm H-113
Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable Jay L. Himes

Office of Administrative Law Judges
Federal Trade Commission

600 Pennsylvania Ave. NW, Rm. H-110
Washington, DC 20580

oalj@ftc.gov

I further certify that on May 5, 2026, I caused the foregoing document to be served via email
to:

Rebecca L. Egeland
Andrew Kennedy

Lauren Peay

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580
Tel: (202) 326-2990

Fax: (202) 326-3384

Email: regeland@ftc.gov
Email: Akennedyl@ftc.gov
Email: Ipeay@gtc.gov

Counsel Supporting the Complaint

Respectfully submitted,

/s/ Michael J. Perry

Michael J. Perry
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1700 M Street N.W.
Washington, D.C. 20036
Email: MJPerry@gibsondunn.com

Counsel for Respondents
OptumRx, Inc.; OptumRx
Holdings, LLC; and Emisar
Pharma Services LLC





