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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC, et al, Docket No. 9437

Respondents.

N’ N N N N N N

ORDER GRANTING IN PART AND DENYING IN PART THE OPTUMRx
RESPONDENTS’ MOTION TO COMPEL TO INTERROGATORY RESPONSES

The Complaint alleges that, among the harm Respondents’ conduct has
caused is to “encouragele] and incentivizle] [healthcare] plan designs” that result in
a patient “paying more than the drug’s entire net cost to the payer.”! The OptumRx
Respondents have served interrogatories intended to probe the basis for this, and
related, allegations. Because they contend Complaint Counsel’s responses fail to
provide requested information, the OptumRx Respondents move to compel.

I Complaint Counsel Must Answer the Requests for Payer Identity.

The relevant interrogatories are:

Interrogatory No. 2

Identify the specific Plans for which Optum Rx provides PBM services that
you claim included patients that paid “more than the drug’s entire net cost to
the payer,” as alleged in paragraph 221 of the Complaint, including the
amount “more than the drug’s entire net cost to the payer” that any such

1 Complaint 9 221. See also id. 19 201 (Plan designs may result in “their patients paylingl out-of-
pocket amounts that can exceed the entire net cost of highly rebated drugs.”), 270 (Respondents “are
aware” their practices result in some patients “paying more out-of-pocket for their insulin drugs, . . .
than the entire net cost of the drug.”).
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patient allegedly paid, and the Bases of Support establishing that those Plans
included patients that paid “more than the drug’s entire net cost to the
Payer.”

Interrogatory No. 3

Describe in detail the Bases of Support for Your allegation at paragraph 201
of the Complaint that “Payers may not realize that their patients pay out-of-
pocket amounts that can exceed the entire net cost of highly rebated drugs,”
including the specific Payers that You allege did not realize that their
patients pay out-of-pocket costs that can exceed the entire net cost of highly
rebated drugs, and all supporting evidence produced by Respondent PBMs,
those Payers, or their consultants.

Interrogatory No. 4

Identify the specific Payersthat You allege Optum Rx prevented or
disincentivized from adopting point-of-sale rebates and identify al/ evidence
produced by Optum Rx, those Payers, or their consultants that You claim
supports Your allegation that Optum Rx disincentivized those Payers from
adopting point-of-sale rebates.

Interrogatory No. 5

Identify the specific Payersthat You allege Optum Rx prevented or
disincentivized from including insulin on their preventive drug lists, critical
drug lists, or any other list of drugs for which Payers mitigate or eliminate
patient out-of-pocket costs for their members, and identify all evidence
produced by Optum Rx, those Payers, or their consultants that You claim
supports Your allegation that Optum Rx prevented or disincentivized those
Payers from including insulin on the above referenced lists.

Interrogatory No. 8

Describe in detail the Bases of Support for Your allegation at paragraph 157
of the Complaint that Optum Rx “assisted clients with making the decision to
exclude low WAC drugs from their custom formularies,” including identifying
the specific Payers that You allege Optum Rx assisted.

Emphasis added.
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For each interrogatory, Complaint Counsel has provided a multi-page
response, much of which sets forth objections on numerous grounds.2 The responses
also refer, from time to time, to pages of investigative hearing transcripts,
documents produced, and allegations of the complaint, as well as to responses to
other OptumRx interrogatories. One may question whether OptumRx “discovered”
anything it did not already know from Complaint Counsel’s responses. But this
much is clear: Complaint Counsel did not identify a single “Payer” in any of the five
responses.

These responses are inadequate. Complaint Counsel investigated this matter
before crafting the allegations of the Complaint that it sought to have the
Commission approve and issue. Payer identity, called for by the five interrogatories,
is plainly relevant. That, after all, accounts for pleading the allegations in the first
place.?

Insofar as Complaint Counsel argues identifying “all” responsive Payers is
unduly burdensome, that objection won’t play: “a responding party has a duty to

respond to or answer a discovery request to the extent that it is not objectionable.”4

2 Parrott Decl., Ex. A, at 13-18 (Int. Resp. 2), 18-23 (Int. Resp. 3), 23-28 (Int. Resp. 4), 28-33 (Int.
Resp. 5), and 44-48 (Int. Resp. 8).

3 See Matter of Intuit, Inc., No. 9408, 2022 WL 16960876, at *2 (FTC ALJ Oct. 31, 2022) (ordering
Complaint Counsel “to disclose all advertisements upon which it will rely to try to prove its case at
trial.”); Matter of Pom Wonderful LLC, No. 9344, 2011 WL 1055398, at *4 (FTC ALJ Mar. 16, 2011)
([1] “Identification of the representations upon which Complaint Counsel will rely to prove the
violations alleged in the Complaint is patently relevant.”; and [2] ordering Complaint Counsel to
answer “whether or not . . . any of the Respondents interfered with or otherwise manipulated their
research studies”).

4 Heller v. City of Dallas, 303 F.R.D. 466, 487 (N.D. Tex. 2014) (discussing authorities). Cf. Anderson
v. UPS, Inc., No. 09—2526-KHV-DJW, 2010 WL 4822564, at *3 (D. Kan. Nov. 22, 2010) (“Plaintiff
still has a duty to answer this interrogatory to the extent it is not objectionable, i.e., by providing the
requested information for principal or material facts that form the basis of her Complaint.”’)

3
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Complaint Counsel must provide information “as to those matters within the scope
which is not disputed.”® OptumRx’s interrogatories are derived from specific
allegations in the Complaint. Accordingly, they are—at least in part—sufficiently
“well-tailored” to narrow the issues to be tried and, therefore, satisfy FTC Rule
3.35(b)(2)’s requirements.6

Complaint Counsel is ORDERED to provide the identification information
known to Complaint Counsel for each of Interrogatories 2, 3, 4, 5, and 8.

The “part” that isn’t “well-tailored” calls for the “Bases of Support” or similar
phrases italicized in the quotations above. Although directed to specific allegations
in the complaint, these are effectively contention interrogatories, and they are
covered by Rule 3.35(b)(2): “such an interrogatory need not be answered until after
designated discovery has been completed, but in no case later than 3 days before the
final prehearing conference.” This much of each interrogatory need not be answered
at this time.7 Complaint Counsel will, however, be required to identify the basis for
1dentifying the specific Payers, Plans, or other persons in the answers they provide.

The OptumRx Respondents’ motion is DENIED insofar as any of the

Interrogatories seeks the “Bases of Support” or comparable information, except that

(emphasis in original). See January 20, 2026 Order Denying in Part and Granting in Part Lilly’s
Motions to Quash, at 17 (while not controlling, federal court decisions may provide guidance),
https://www.ftc.gov/system/files/ftc_gov/pdf/614705.2026.01.20_order_denying_in_part_and_granting
_in_part_lilly_motions_to_quash_1_rule_3.33c_subp.pdf.

5 Consumer FElecs. Ass’n v. Compras and Buys Magazine, Inc., No. 08-21085-CIV, 2008 WL 4327253,
at *2 (S.D. Fla. Sept. 18, 2008).

6 Cf Matter of Aspen Tech., Inc., No. 9310, 2003 WL 23138444, at *2 (FTC ALJ Dec. 23, 2003) (“[Aln
interrogatory asking for all facts supporting the entire claim is impermissible.”).

7 Matter of Impax Labs., No. 9373, 2017 WL 2570856 (FTC June 12, 2017).
4
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Complaint Counsel is DIRECTED to include in its responses to each Interrogatory
the basis for identifying each Payer, Plan, or other person.

II. Complaint Counsel Must Supplement Its Responses to Interrogatories 2
Through 10.

The OptumRx Respondents also object to Complaint Counsel’s responses to
Interrogatories 2 through 10, which provide information in general terms,
applicable to any one or more of the Respondent groups. They therefore move for a
further response that will provide OptumRx-specific information.

Complaint Counsel’s opposition to the motion to compel borders on the
unintelligible, particularly in the context of this case. Complaint Counsel pleaded
this case as alleging individual claims against each of the three Respondent groups.
As I said at the September 5, 2025 conference, “[ylou’re going to have to have your
case structured so that you know individually what you’'re using against each of the
respondents.”8 Discovery has to be made on a similarly individual Respondent
group basis. Indeed, because the claims against the other two Respondent groups
have now been withdrawn from adjudication pending the Commission’s
consideration of two proposed settlements, Complaint Counsel must necessarily
focus on the OptumRx Respondents, the only group left.

As currently served, Complaint Counsel’s responses to Interrogatories 2
through 10 have little, if any, value. Complaint Counsel is DIRECTED to serve new

responses that provide OptumRx Respondent-specific information. Information

8 Tr. at 93.
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applicable to any one or more of the OptumRx Respondents and to any one or more
other persons is “OptumRx Respondent-specific” for these purposes, and the basis
for Complaint Counsel’s contention that the information applies to the OptumRx
Respondents must be set forth in detail.

Complaint Counsel is DIRECTED to serve its responses on or before May 15,
2026.

ORDERED: Jay L. Himee

Jay L. Himes
Administrative Law Judge

Date: May 4, 2026





