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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC, et al, Docket No. 9437

Respondents.

N’ N N N N N N

ORDER DENYING IN PART AND GRANTING IN PART
LILLY’S MOTIONS TO QUASH:
(1) RULE 3.33(c) SUBPOENA; AND
(2) SUBPOENAS AD TESTIFICANDUM FOR
FRANK CUNNINGHAM AND JOAN SELLNER

The Respondents have served six subpoenas on nonparty Eli Lilly and
Company, three of which are the subject of two Lilly motions to quash. One
subpoena seeks an FTC Rule 3.33(c) deposition, the Commission’s analog to a
deposition under Federal Rule of Civil Procedure 30(b)(6). The other two subpoenas
seek deposition testimony of: (1) Frank Cunningham, Senior Group Vice President,
Global Value and Access; and (2) Joanne Sellner, Associate Vice President National
Accounts.

This Order resolves both Lilly motions.

I. Overview of the Relevant Discovery Provisions
In pertinent part, FTC Rule 3.31(c) authorizes discovery “to the extent that it

may be reasonably expected to yield information relevant to the allegations of the
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complaint, to the proposed relief, or to the defenses of any respondent. . . .
Information may not be withheld from discovery on grounds that the information
will be inadmissible at the hearing if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.”
FTC Rules 3.33(a) and 3.34(a) authorize issuance of subpoenas to obtain the
deposition of a nonparty. Rule 3.33(c) provides, in pertinent part, that:

A party may name as the deponent a public or private corporation . . . and
describe with reasonable particularity the matters on which examination is
requested. The organization so named shall designate one or more officers,
directors, or managing agents, or other persons who consent to testify on its
behalf . ... The persons so designated shall testify as to matters known or
reasonably available to the organization.

Rule 3.31(c)(2) provides that the Administrative Law Judge may limit
discovery where:

(i) The discovery sought from a party or third party is unreasonably
cumulative or duplicative, or is obtainable from some other source that is
more convenient, less burdensome, or less expensive;

(i) The party seeking discovery has had ample opportunity by discovery in
the action to obtain the information sought; or

(iii) The burden and expense of the proposed discovery on a party or third
party outweigh its likely benefit.

Moreover, in moving to quash, Lilly “has the burden of demonstrating why

discovery should be denied or restricted.”!

1 Matter of Intercontinental Exchange, Inc., No. 9413, 2023 WL 4266341, at *2 (FTC ALJ June 16,
2023). See also Matter of HomeAdvisor, Inc., No. 9407, 2022 WL 4483130, at*2 (FTC ALJ Sept. 26,
2022).

2
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II.  The Rule 3.33(c) Subpoena
The parties reportedly have reached agreement on most of the topics in the
Rule 3.33(c) subpoena served on Lilly. However, two topics remain in dispute, and
Lilly has moved to quash. The disputed topics are:

Topic 3. All discussions between Lilly and any FTC official or staff member
relating to any potential complaint the Commission considered bringing
against or discussed with Lilly related to insulin pricing, including:

a. All proposals and counter-proposals made by Lilly or the FTC to
resolve the FTC’s insulin investigation with respect to Lilly;

b. Any assertions by FTC staff that Lilly had engaged in unlawful
conduct with respect to insulin; and

c. Any assertions by FTC staff that Lilly’s conduct with respect to
insulin was or is unfair, deceptive, or anticompetitive.

Topic 2. Lilly’s Patient Affordability Programs that cover Lilly’s insulin

drugs, including:

kkk
f. All discussions between Lilly and any federal or state governmental
entity related to insulin prices or insulin affordability from January
2025 to the present, including discussions related to “TrumpRx” and
Executive Orders #14273 (“Lowering Drug Prices by Once Again
Putting Americans First”) and #14297 (“Delivering Most-Favored-
Nation Prescription Drug Pricing to American Patients”).

A. Topic 3: Lilly Communications with the FTC
Prior to commencing this case against the Respondent-PBMs, the FTC
apparently also investigated involvement by insulin manufacturers, including Lilly,

in what Complaint Counsel has called the PBMs’ “chase-the-rebate strategy”
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concerning insulin pricing.2 According to a draft FTC decision and order, never
issued but disclosed to Respondents in this case, “[tlhe Commission . .. had reason
to believe that [Lilly] has violated [Section 5 of the Federal Trade Commission Act],
and that a complaint should issue stating its charges in that respect.”3 No
agreement was reached with Lilly.4 However, in “the context of settlement
discussions” with Lilly’s counsel during the summer of 2024, Complaint Counsel
orally described the general “contours of what a draft settlement complaint might
contain.”? Topic 3 seeks to further probe, in deposition questioning, these
communications with the FTC.

1. The Parties’ Positions on Topic 3
In moving to quash, Lilly argues that “the Commission has repeatedly denied
discovery of pre-Complaint attorney communications with [third parties] on the
ground . . . that such communications are not relevant to thle] case.”¢ Lilly further
contends that Topic 3 “seeks discovery of privileged and irrelevant settlement
proposals or counter-proposals[.]”7

By contrast, the Respondents argue that:

2 See Dec. 30, 2025 ESI Respondents’ Motion to Compel, Heipp Decl., Ex. K, at 4 (responding to
Interrogatory No. 11). See also id., Exs. A-F (draft Decisions and draft federal court Stipulated
Orders for Permanent Injunctions).

31d Ex. E, at 1.

4 Jan. 8, 2026 Complaint Counsel’s Opposition to the ESI Respondents’ Motion to Compel, Kennedy
Decl. § 3.

5 ESI Respondents’ Motion to Compel, Heipp Decl., Ex. K, at 4. See also 1d., Ex. 4, at 5-9
(summarizing “the general contours of a draft settlement complaint”).

6 Dec. 29, 2025 Lilly Rule 3.33(c) Motion at 1 (bracketed matter in original; internal quotation marks
omitted).

7 Id. at 2.
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The FTC’s Complaint . . . makes clear that Lilly’s and other

insulin manufacturers’ decisions to set and raise the list prices of their
insulin drugs over many years, and the reasons for those decisions, are
central questions in the case. Complaint Counsel blames Respondents for
increases in the price of insulin. . . . One of Respondents’ defenses . . . is that
the manufacturers’ independent decisions to raise the list prices of their
insulin products over many years caused the supposed harm alleged in the
Complaint and therefore Complaint Counsel cannot establish that
Respondents violated the FTC Act.8

The Respondents therefore contend that Topic 3 “does not seek any privileged
information about the FTC’s decision-making process. Rather, Respondents seek
testimony about non-privileged statements made by Complaint Counsel and Lilly in
their discussions regarding the facts underlying the Complaint’s allegations,
including Lilly’s decisions to increase its list prices, the reasons for those decisions,
and the impact of those decisions on competition and consumers.”® They also
maintain that Topic 3 is not objectionable as seeking “undiscoverable settlement
communications.”10

2. The Ruling on Topic 3

The ESI Respondents recently moved to compel Complaint Counsel to give

testimony on these same matters. I denied the motion because, in summary:

[Tt has long been settled that the adequacy of the Commission’s “reason to
believe” a violation of law has occurred and its belief that a proceeding to stop
it would be in the “public interest” are matters that go to the mental
processes of the Commissioners and will not be reviewed by the courts. Once
the Commission has resolved these questions and issued a complaint, the

8 Jan. 9, 2026 Respondents’ Opposition to Lilly Rule 3.33(c) Motion at 3 (references and citations
omitted). See 1d. at 4 (discussing causation argument supporting relevance of discovery).

9 Id. at 5.

10 Id. at 6 (internal quotation marks omitted).
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issue to be litigated 1s not the adequacy of the Commaission’s pre-complaint
information or the diligence of its study of the material in question but
whether the alleged violation has in fact occurred. !

In other words, where discovery seeks to probe the Commission’s “reason to believe”
that a claim should be brought, thatinquiry lacks relevance to the issues raised by
the complaint, and in all events is privileged or otherwise immune from discovery
when sought from Complaint Counsel or the FTC generally.

The Respondents seek discovery for another reason, however— to develop
their position on the cause of the harm, in the form of increased insulin prices, that
Complaint Counsel alleges. As “a significant participant in the markets at issue,”
Lilly is well-positioned to provide information probative of causation, which the
Respondents describe as “among the core issues in the case” and “central to
Respondents’ defenses . . . .”12 Thus, as my Order on the motion to compel also
noted:

The ESI Respondents may, if they wish, seek to develop discovery that will
enable them to put the insulin manufacturers on trial as the culprits with
pricing power, or as contributors to its exercise. . . . [TThe ESI Respondent’s
discovery, and proof at trial, must be derived from other sources [than
Complaint Counsel] and pursued within applicable limits—something that
may have to be addressed in subsequent proceedings.13

11 Jan. 12, 2026 Order Denying the ESI Respondents’ Motion to Compel, at 5 (quoting Matter of
Exxon Corp., No. 8934, 1974 FTC Lexis 226, at *2-3 (June 4, 1974)).

12 See Matter of Otto Bock HealthCare N. Am. Inc., No. 9378, 2018 WL 1836647, at *2 (FTC ALJ
Mar. 28, 2018) (denying motion to quash a nonparty subpoena); Respondents’ Opposition to Lilly
Rule 3.33(c) Motion at 1.

13 Order Denying the ESI Respondents’ Motion to Compel, at 12.
6
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Accordingly, on this Lilly motion, I agree with the Respondents. Lilly witnesses as a
source of discovery and FTC witnesses are not similarly-situated.

Inherent in seeking comparable testimony from an FTC witness is the need
for the witness to compartmentalize recollection, separating that imparted to the
nonparty from that protected as not properly discoverable. There is an inevitable
risk that testimony will intrude into the FTC’s investigational analysis and
decision-making process. But a Lilly witness need make no similar
compartmentalization. The designated witness can simply testify to that which the
individual recalls or has been prepared to recount based on information provided by
others.

In consequence, considerations that preclude FTC attorneys and other FTC
personnel from testifying regarding pre-complaint matters do not support barring
Lilly from testifying under Rule 3.33(c) through its designated witness. When
Complaint Counsel communicated with Lilly prior to the Commission issuing the
Complaint here, the two were potential adversaries. Putting aside Lilly’s
settlement-related argument, which I consider below, Lilly does not contend that its
discussions with Complaint Counsel were privileged or otherwise immune from
discovery. Further, if Complaint Counsel communicated anything about internal
FTC mental processes or decision-making, which might otherwise be protected from

discovery, Complaint Counsel would be hard-pressed to object now and has not done
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so on Lilly’s motion.* Work product, in particular, is qualified in any event.1?

For the reasons set forth above and in my Order denying the ESI
Respondents’ motion to compel, I reject Lilly’s argument that, insofar as
communications between its employees and the FTC may be discoverable,
“Respondents should pursue them from the FTC itself.”16 Lilly’s authorities are
unhelpful. Both were private actions, and neither involved an attempt to obtain
discovery from a nonparty government enforcer.17

Lilly’s supporting authorities arising from FTC practice are Matter of
LabMD, Inc.'® and Matter of Basic Research, LLC,'° as well as Matter of Exxon.
However, LabMD was a motion by Complaint Counsel to quash subpoenas for
testimony from FTC attorneys, not from nonparties. And Basic Research arose from
Complaint Counsel’s motion in /imine to exclude trial testimony from three non-
FTC witnesses concerning the FTC’s investigation and its impact. Ruling on the in

limine motion, the ALJ excluded certain pre-complaint related testimony, but

14 Lawrence v. Suffolk County, No. 19-CV-2887-FB-SJB, 2022 WL 855380, at *7 (E.D.N.Y. Mar. 23,
2022) (party documents having been produced, a nonparty witness could properly be compelled to
testify about them).

15 See, e.g., Matter of Jenny Craig, Inc., No. 9260, 1994 FTC LEXIS 68, at *6 (ALJ May 16, 1994)
(work product immunity is waived “if the disclosure is made to an adversary”); Chubb Integrated
Sys. Ltd. v. Natl Bank of Wash., 103 F.R.D. 52, 67 (D.D.C. 1984) (“Voluntary disclosure to an
adversary waives . . . the . . . work-product privilege[l.”); C£. FTC Rule of Practice 3.31(c)(5) (work
product is discoverable “upon a showing that the party seeking discovery has substantial need of the
materials in the preparation of its case and that the party is unable without undue hardship to
obtain the substantial equivalent of the materials by other means”). I make this observation without
prejudice to argument to the contrary. The issue is not presented on this Motion, however.

16 Lilly Rule 3.33(c) Motion at 4.

17 See Moon v. SCP Pool Corp., 232 F.R.D. 633 (C.D. Cal. 2005), and Precourt v. Fairbank Reconstr.
Corp., 280 F.R.D. 462 (D. S.D. 2011).

18 2014 WL 985170 (FTC ALJ Feb. 25, 2014).
19 2006 WL 159736 (FTC ALJ Jan. 10, 2006).
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declined to do so for issues “raised in the Complaint and Respondents’ valid
defenses thereto. Complaint Counsel may then raise its specific objections.”20 Thus,
Basic Research affords no support for denying the discovery the Respondents seek
under Topic 3.

Finally, Lilly contends that the testimony sought “targets undiscoverable
settlement communications.”2! While this objection has more superficial traction, it
still is insufficient to quash the subpoena on the facts presented. Inquiry into
settlement-related matters is not categorically barred. First, otherwise appropriate
discovery may be permitted even if evidence adduced might be inadmissible at
trial.22 Second, the evidence may be offered as probative of a relevant, disputed
issue other than “the validity, invalidity, or amount of a disputed claim.”23

Lilly’s primary authority on this point is Goodyear Tire & Rubber Co. v.
Chiles Power Supply, Inc.2* Goodyear supplied Chiles, a heating and snowmelt
system manufacturer, with a rubber hose product, described as “Entran I1.” The

Entran II hose failed, and litigation between the two companies resulted. There

20 Id. at *8.
21 Lilly Rule 3.33(c) Motion at 4.

22 See, e.g., Meier v. UHS of Delaware, Inc., No. 4:18-CV-00615, 2021 WL 1226619, at *5 (E.D. Tex.
Apr. 1, 2021) (“Rule 408 does not state that the evidence is not discoverable; but rather, that the
evidence is inadmissible.”); Phoenix Solutions Inc. v. Wells Fargo Bank, N.A., 254 F.R.D. 568, 584
(N.D. Cal. 2008) (Rule 408 “applies to the admissibility of evidence at trial, not to whether evidence
is discoverable.”).

23 Fed. R. Evid. 408 Advisory Committee Notes on Rules—2006 Amendment (citing authorities). See,
e.g., In re Generic Pharms. Pricing Antitrust Litig., No. 2724, 2021 U.S. Dist. LEXIS 250212, at *22
(E.D. Penn. Nov. 2, 2021) (“Rule 408 limits the admissibility of compromise offers and negotiations
when offered for particular purposes but allows their admission for other purposes.”) (cleaned up).

24 332 F.3d 978 (6th Cir. 2003).
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were unsuccessful settlement discussions shortly before trial, and Chiles disclosed
part of the settlement discussion to a trade paper.

Julian, a homeowner who purchased a Chiles system that used Entran II
hose, brought a related case against Goodyear and Chiles after the hose failed.
Julian intervened in the Goodyear/Chiles case where he moved to modify the
confidentiality order so that he could obtain discovery from Chiles in his related
case. The District Court denied relief, and the Sixth Circuit affirmed. The Court of
Appeals held that settlement negotiations were themselves privileged, although
proof of their existence was not.25

The Court further recognized that Julian could not avail himself of the part of
Federal Rule of Evidence 408 that provides for exceptions to the rule against
inadmissibility: “Julian has not presented any evidence that the alleged statements
are relevant to his [related] Colorado case.”26 Offering the statements merely for
impeachment would not suffice, as that “would constitute an attempt to circumvent
the Rules of Evidence and to utilize the statement for the substantive purpose of
proving the exact question at issue, to wit, whether the hoses were defectively

designed.”27

25 Jd. at 979-82.
26 Jd. at 982.
27 Id.

10
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The Respondents describe Goodyear as an “outlier,” which other courts have
declined to follow.28 That is, indeed, accurate.2 Thus, I decline to follow Goodyear
on the facts presented.

In this context, however, Lilly also argues that a “particularized showing” is
required before settlement-related discovery will be permitted.30 Matter of 1-800
Contacts, Inc.,3! which Lilly cites, did not adopt this analysis. The Court denied
discovery because that respondent failed to make a sufficient showing that nonparty
settlement agreements were relevant.32 The federal case law on this matter is
fragmented, with some courts imposing a heightened requirement, others not, and
still others in the middle adopting a “switch the burden” approach.33 I refrain from
choosing a position and simply assume, for argument’s sake, that particularized

need is required. The Respondents have met that standard here.

28 Respondents’ Opposition to Lilly Rule 3.33(c) Motion at 6-7 (citing authorities).

29 See, e.g., In re MSTG, Inc., 675 F.3d 1337, 1343 (Fed. Cir. 2012) (the factors to be considered “do
not support recognition of a settlement privilege here”); In re General Motors Corp. Engine
Interchange Litig., 594 F.2d 1106, 1124 & n.20 (7th Cir. 1979) (refusal to permit discovery regarding
settlement negotiations was “an abuse of discretion”); Washington-St. Tammany Electric
Cooperative, Inc. v. Louisiana Generating, L.L.C., No. 17-405-JWD-RLB, 2019 WL 1950394, at *6
(M.D. La. May 1, 2019) (declining to recognize a settlement privilege in an action arising from a
consent decree) (citing authorities); United States v. Stellar Group, Inc., No. 4:16-CV-179(CDL), 2017
WL 11460973, at *2 (M.D. Ga. Oct. 23, 2017) (denying a protective order where discovery of
settlement negotiations “would be probative on the issue of whether Cleveland [the subcontractor] is
in fact responsible for the amount of delay [in a construction dispute] that Stellar [the general
contractor] claims”).

30 Lilly Rule 3.33(c) Motion at 5.
31 No. 9372, 2017 WL 360334 (FTC ALJ Jan. 17, 2017).
82 Id. at *9.

33 See DirecTV, Inc. v. Puccinelli, 224 F.R.D. 677, 686-87 & nn. 30-35 (D. Kan. 2004); Magten Asset
Mgmt Corp. v. Northwestern Corp., No. 04-1494-JJF, 2007 WL 9811153, at *7-9 (D. Del. June 14,
2007) (applying particularized showing review).

11
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The Complaint is replete with allegations detailing insulin pricing decisions
that emerged from interaction between the Respondents and the insulin
manufacturers. For example:

e “The PBM Respondents leveraged their size and the threat of excluding drugs
from their formularies—resulting in significant sales losses—to demand
higher rebates from insulin manufacturers.”34

e “Respondents’ chase-the-rebate strategy led them to prioritize the magnitude
of rebates received from drug manufacturers over lower list prices. To offset
some of the dramatic and rapid changes in the rebates resulting from this
strategy, insulin manufacturers dramatically increased list prices.” 35

e “[Tlhe insulin manufacturers often raised their list prices in lockstep, and
many Americans found themselves paying drastically more money for the
exact same drugs.”36

e “The harm caused by this broken system is far-reaching. Respondents have
created an opaque drug pricing and reimbursement system, which benefits
them, but which deliberately obscures the full scope of harm and financial
cost from insurers and patients who may be unknowingly shouldering the
burden of inflated list prices.”37

Moreover, in bringing the case, the Bureau of Competition’s press release stated:

34 Complaint § 113. See also id. 49 100, 101, 115, 215-16, 219.

35 Id. 9 119 (internal quotation marks omitted). See also id. 19 6, 9.
36 Id. 9 125. See also 1d. |4 134, 202.

37 1d. § 7. See also 1d. ¥ 265.

12
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[TThe PBMs have created and manage a system in which drug manufacturers
compete for formulary placement by raising (not lowering) drug list prices so
they can feed the higher rebates that PBMs demand.

*xk

The PBMs, however, are not the only actors who have contributed to this broken
system that has driven up the price of insulin and other drugs. While the
Commission has exercised its discretion to move forward with suing only the
PBMs and [their affiliated] GPOs [Group Purchasing Organizations] now, FTC
staff’s investigation has also shed light on the concerning and active role that the
Insulin manufacturers—AFEI Lilly, Sanofi, and Novo Nordisk—play in the
challenged conduct. As detailed in the complaint, over the years, the insulin
manufacturers have sharply inflated the list price of their insulin products in
response to the PBMs’ demand for higher rebates.

*xk

With today’s suit, the Commission is focusing this vital enforcement action
against the PBMs, who sit at the center of the drug reimbursement system, and
their affiliated GPOs. The Bureau of Competition, however, remains deeply
troubled by the role drug manufacturers play in driving up prices of life-saving
medications like insulin.38

The references to the insulin manufacturers as “hav[ing] contributed to this broken
system” and with their “concerning and active role . . . in the challenged conduct”™—
which “deeply troubled” the Bureau—essentially invite the issue the Respondent
seek to probe: how should power to price insulin be assessed within two relevant
distribution levels? Discovery from the insulin manufacturers is plainly relevant,
and it includes inquiry directed to them arising from settlement discussions with

Complaint Counsel.

38 Statement of FTC Bureau of Competition Director Rahul Rao on Lawsuit Against PBMs and the
Role of Manufacturers in Distorting Competition in the U.S. Drug Distribution System (Sept. 20,
2024) (emphasis added), https://www.ftc.gov/system/files/ftc_gov/pdf/insulin-manufacturing-
statement.pdf.

13
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In a kindred argument, Lilly argues that on a nonparty subpoena, “a more
rigorous relevance standard” is appropriate to avoid “undue burden.”39 This
argument similarly fails for several reasons.

First, Lilly’s objection to designating a witness to testify on Topic 3 is based
on the subject matter of the inquiry, not any burden associated with providing the
required designated witness.

Second, in Matter of HomeAdvisor, Inc.,%0 the Court declined to adopt the
argument that a “higher standard of relevance must be met when extremely
sensitive documents are subpoenaed, particularly for a nonparty.” Declination is
even more appropriate here—where testimony, not documents, are sought.

Third, the federal cases Lilly cites are inapposite. In Watts v. SEC,4! the
Court of Appeals held it lacked subject matter jurisdiction to review the SEC’s
refusal to permit employees to testify in a private litigation. In dicta discussing
burden, the Court wrote that federal discovery provisions “must properly
accommodate the government’s serious and legitimate concern that its employee
resources not be commandeered into service by private litigants to the detriment of
the smooth functioning of government operations.”42 This burden consideration has
no application to Lilly, a nonparty whose testimony is sought in an FTC

enforcement action.

39 Lilly Rule 3.33(c) Motion at 2, 3.

40 2022 WL 4483130, at *2 n.2 (cleaned up).
41482 F.3d 501, 509 (D.C. Cir. 2007)

42 Id (cleaned up).

14
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Green v. West*3 similarly involved discovery matters in an action between
private parties, not an enforcement action. Further, the nonparty subject to
document discovery was the plaintiffs’ copyright attorney, and even so, the Court
held that the asserted burden objection to the document subpoena was
“Insufficient.”44 The Court further upheld the deposition subpoena to the attorney,
as he had “first-hand knowledge” of matters “relevant and critical to Plaintiffs’
copyright infringement claim and Defendants’ potential defenses.”45 If anything,
Green counsels against quashing the Respondents’ deposition subpoena.

Lilly cites two other decisions quashing subpoenas in cases that not only
involved private parties, but that also presented far different facts. Moon v. SCP
Pool Corp.*6 concerned an overbroad document subpoena, not a subpoena seeking
testimony. And in Precourt v. Fairbank Reconstruction Corp.,*" the court simply
acknowledged that a nonparty subpoena may be quashed where the requesting
party “can easily obtain the same information” from a party.48 Further, the court
did not quash the subpoena in its entirety, but limited the documents and testimony
sought; the court also authorized renewed nonparty discovery if good cause were

shown.49

43 No. 2:19-00366-RMG, 2020 WL 13871207 (D.S.C. June 18, 2020)
44 Jd. at *9, 10.

4 JId. at *11.

46232 F.R.D. 633.

47280 F.R.D. 462.

48 Jd. at 467.

49 Id. at 473-74.

15
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Finally, even if more rigorous analysis were needed for nonparty discovery,
the particularized need finding I have previously made suffices.

Accordingly, testimony from Lilly on Topic 3 is relevant and appropriate.

The motion to quash as to Topic 3 is DENIED.

This ruling is without prejudice to objections that may be asserted to
individual questions at the Rule 3.33(c)(1) deposition. For any objection that
includes an instruction not to answer that the witness follows, if the parties cannot
resolve the matter, I should be advised by email, and steps will be taken to rule on
the dispute. My ruling also is without prejudice to admissibility objections that may
be asserted on an in /imine motion or at the trial itself.

B.  Topic 2(f): Lilly’s Patient Affordability Programs

Topic 2(f) seeks testimony from Lilly concerning discussions with federal or
state governments on insulin prices or insulin affordability during the period
January 2025 to the present. Lilly states that:

1. It “will prepare a witness (or provide a declaration if the parties can reach
agreement) on the first five subtopics of Topic 2, which seek testimony about all of
‘Lilly’s Patient Affordability Programs,” including how they work, eligibility
requirements, ‘utilization by patients,” and Lilly’s ‘actual and projected spend,’

subject to Lilly’s responses and objections.”50

50 Lilly Rule 3.33(c) Motion at 6-7.
16
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2. It “will make a witness available to testify about any agreements Lilly may
have reached in the last year with any state or federal governmental entity relating
to Lilly’s insulin affordability programs.”51

In addition, the Respondents will have the opportunity to depose at least five
Lilly executives, including Mr. Cunningham and Ms. Sellner based on the rulings
below. And Lilly has produced 320,000 documents in the FTC investigation, which
are available to the Respondents, and “has responded to dozens of additional
document requests from the parties.”52

“Judicial decisions and precedents under the Federal Rules of Civil
Procedure concerning discovery motions, though not controlling, provide helpful
guidance for resolving discovery disputes in Commission proceedings.”53 Here,
Federal Rule of Civil Procedure 26(b)(1) is instructive:

Parties may obtain discovery regarding any nonprivileged matter that is
relevant to any party’s claim or defense and proportional to the needs of the
case, considering the importance of the issues at stake in the action, the
amount in controversy, the parties’ relative access to relevant information,
the parties’ resources, the importance of the discovery in resolving the issues,
and whether the burden or expense of the proposed discovery outweighs its
likely benefit.

51 Id. at 7.
52 Lally Subpoenas Ad Testificandum Motion at 2. See id., Ginder Decl. 9 3, 4.

53 Matter of Hoechst Marion Roussel, Inc., No. 9293, 2000 WL 33596436, at *3 (FTC ALJ Oct. 12,
2000).

17
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Under the Federal Rule, “[ilt is now ‘the power—and duty—of the district courts
actively to manage discovery and to limit discovery that exceeds its proportional
and proper bounds.”54

The discovery sections in the FTC Rules of Practice do not include
comparable proportionality language. However, the proportionality principle in
Rule 26 1s grounded in “a common sense and experiential assessment.”?5 Leaving no
stone unturned should not inform discovery in Part 3 cases either—and certainly
not where nonparty discovery is sought.56

The Respondents’ opposition to this branch of the motion to quash does not
explain what incremental benefit would be derived from Topic 2(f) witness
testimony beyond that available from Lilly’s other discovery responses. Their

request is not proportional to the needs of the case.

Lilly’s motion to quash as to Topic 2(f) is GRANTED.

III. The Individual Deposition Subpoenas
A Frank Cunningham
Mr. Cunningham joined Lilly in 1995 and is Senior Vice President, Global

Value and Access.5” Mr. Cunningham “leads [Lilly’s] entire value and access

54 Helena Afro-Enters., LLC v. Great Lakes Grain, 988 F.3d 260, 274 (6th Cir. 2021) (emphasis in
original) (cleaned up).

55 BankDirect Cap. Fin., LLC v. Cap. Premium Fin., Inc., 326 F.R.D. 171, 175 (N.D. I1l. 2018).

56 See, e.g., Ramos v. Walmart, Inc., No. 21-13827-BRM-AME, 2023 WL 2327208, at *2 (D. N.J. Mar.
2, 2023) (The requirements “relevance and proportionality applly] with equal force in the context of a
motion to quash a subpoena.”).

57 Jan. 9, 2026 Respondents’ Opposition to Lilly Subpoenas Ad Testificandum Motion, Bergmann
Decl., Ex. A-1 at ‘6392, Ex. I-1.
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organization.”5® He is also a “charter member” of Lilly Pricing Reimbursement and
Access Steering Committee (“PRASC”), formed more than 20 years ago.?® PRASC’s
“purpose is to establish and evolve PRA [Pricing Reimbursement Access] strategies
and tactics for the U.S. Market.”60

During Complaint Counsel’s investigation, Lilly identified Mr. Cunningham
as a member of “Key Senior Management.”¢! And on its motion to quash, Lilly
admits that Mr. Cunningham’s unit, Global Value and Access, “supports Lilly’s
business units related to pricing and market access.”®2 However, Lilly contends that
his testimony would be duplicative of that available from other witnesses and from
documents produced.®3

The Respondents have shown that Mr. Cunningham has information relevant
to the issues in this case, and that his deposition is, therefore, appropriate.64 Lilly,
on the other hand, has not met its burden of establishing that Mr. Cunningham’s
testimony would be so duplicative of that of other Lilly witnesses as to preclude his
deposition—particularly since two Lilly witnesses are former employees and both

had more limited responsibilities.65

58 Id., Ex. E, at ‘1551. See also id. at ‘1534, Ex. F, at ‘1651, Ex. H.
5 1d., Ex. Q.

60 Id, Ex. E, at ‘1557 (internal quotation marks omitted).

61 Jd., Ex. A-1, at ‘56392.

62 Lally Subpoenas Ad Testificandum Motion at 2.

63 Jd. at 2-3, 4.

64 See, e.g., Matter of Otto Bock, 2018 WL 1836647, at *3 (denying motion to quash the subpoena to a
nonparty witness that “clearly seek[s] relevant information”).

65 See Respondents’ Opposition to Lilly Subpoenas Ad Testificandum Motion, at 4-5.
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Thus, Lilly’s motion to quash is DENIED.

B. Joan Sellner

Ms. Sellner is an Associate Vice President National Accounts and has
responsibility for formulary development and product placement involving
Respondent OptumRx, as well as for contracts with UnitedHealth Group
generally.®6 Complaint Counsel examined Ms. Sellner during its investigation,
included her on a preliminary witness list, and noticed a deposition of her last year.
However, Complaint Counsel has since stated that it will “remove” her from the list
“and not call her at trial.”67 But Complaint Counsel also has “reserveld] its rights”
to offer into evidence “Ms. Sellner’s investigational hearing transcript.”68

Neither Lilly nor the Respondents have provided much to assess the extent of
Ms. Sellner’s knowledge regarding the matters at issue in this case. Instead, their
dispute is primarily over whether the Respondents agreed to withdraw their
subpoena after Complaint Counsel’s decision, or simply to “confer” among
themselves, after which they decided to proceed with a deposition since her
“Investigational hearing testimony will come into the hearing record . . . .”69

Absent Ms. Sellner’s deposition, clairvoyance is not needed to see a looming

dispute between Complaint Counsel and the Respondents over the extent to which

66 Bergmann Decl., Ex. F, at ‘1630. See also id., Exs. E, at ‘1549—50, V-W.
67 Ginder Decl., Ex. 8, at 2.
68 I

69 Id., Ex. 9, at 2-3. See also id. at 5 (requesting “confirmation that Respondents will withdraw their
deposition subpoena”). See generally Ginder Decl. 19 13-23 & Bergmann Decl. 19 12-16 (presenting
“dueling” versions of the meet and confer efforts).
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the transcript of Ms. Sellner’s investigation testimony can be admitted into evidence
at trial. Ms. Sellner had significant responsibilities relating to Lilly’s dealings with
Respondent OptumRx, and Lilly again has failed to satisfy its burden to preclude
her deposition. The Respondents should have an opportunity to depose Ms. Sellner.
Complaint Counsel’s decision to remove her as a trial witness is not dispositive.?

C. Lilly Authorities

Lilly also cites case law quashing subpoenas, which arise from facts that do
not remotely resemble those present here.”

Ameristar Jet Charter, Inc. v. Signal Composites, Inc.> arose after the
defendant sought to depose a nonparty and two of its employees although the
defendant had already deposed the company and the employees, and although the
court had previously denied further discovery. The defendant also sought testimony
from a third nonparty employee in an effort to develop testimony contrary to that
given by the two previously deposed co-employees—a “fishing expedition” the Court

of Appeals declined to allow.73

0 Cf. Matter of MSC.Software Corp., No. 9299, 2002 WL 31433978, at *2-3 (FTC ALJ May 8, 2002)
(permitting a deposition by Complaint Counsel of Respondent executives even though the
Respondent did not intend to call the witnesses at trial and even though Complaint Counsel had
examined them during its investigation); Matter of Intel Corp., No. 9341, 2010 WL 2332726, at *2
(FTC ALJ May 28, 2010) (denying motion to quash deposition subpoenas issued by Respondent
where the FTC, but not Respondent, had previously taken their depositions); Matter of 1-800
Contacts, Inc., No. 9372, 2016 WL 6809937, at *3 (FTC ALJ Nov. 4, 2016) (denying motion to quash
the Respondent’s document subpoena even though its president had testified during the
investigation regarding relevant subjects); Matter of Phoebe Putney Health Sys., Inc., No. 9348, 2013
WL 2444708, at *6 (FTC ALJ May 28, 2013) (denying motion to quash the Respondent’s subpoena
where the witness had given Complaint Counsel an affidavit).

71 Lally Subpoenas Ad Testificandum Motion at 3, 7.
72 244 F.3d 189 (1st Cir. 2001).
73 Id. at 193.
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In Amini Innov. Corp. v. McFerran Home Furn., Inc.,7* the defendant in a
trade dress dispute, issued a Rule 30(b)(6) subpoena to a nonparty, an actress, who
marketed the plaintiff’s products, even though the defendant’s attorney did “not
know whether Seymour [the nonparty witness] hald] relevant information.
Accordingly, whether Seymour [could] actually provide relevant testimony [was]
speculative on the present record.”’> Moreover, “the information that McFerran [the
defendant] [sought was] obtainable—and for many topics, likely uniquely
obtainable—from Amini [the plaintiff] and its officers.”76

Finally, in Liberty Mutual Insurance Co. v. Diamante,” the plaintiff
subpoenaed a nonparty only to put pressure on the individual’s wife, who had been
ducking service of multiple deposition subpoenas, to appear.

None of these authorities, nor any of Lilly’s other case law, provide a
persuasive basis for precluding testimony from either Mr. Cunningham or
Ms. Sellner.

Lilly’s motion to quash the two subpoenas is DENIED.

ORDERED: Jay L. Himee

Jay L. Himes
Administrative Law Judge

Date: January 20, 2026

74 300 F.R.D. 406 (C.D. Cal. 2014).
75 Jd. at 411.

76 ]d_

77194 F.R.D. 20 (D. Mass. 2000).
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