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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Caremark Rx, LLC;

Zinc Health Services, LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.;
Medco Health Services, Inc.; Docket No. 9437
Ascent Health Services LLC;
OptumRYx, Inc.;

OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

OPTUMRX, INC.’S, OPTUMRX HOLDINGS LLC’S, AND EMISAR PHARMA
SERVICES LLC’S MOTION TO COMPEL INTERROGATORY RESPONSES

Complaint Counsel alleges that OptumRx disincentivized its Payer clients from adopting
mechanisms to reduce patient out-of-pocket costs and that OptumRx caused certain members to
pay “more than the drug’s entire net cost to the payer.” Compl. § 221. In response to these
allegations, OptumRx has been seeking for a year the specific Payers that Complaint Counsel
contends did “not realize that their patients pay out-of-pocket amounts that can exceed the entire
net cost of highly rebated drugs” (Interrogatories 2, 3; Compl. 9 201, 221, 270); that OptumRx

“prevented or disincentivized” from reducing patient out-of-pocket costs (Interrogatories 4, 5;
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Compl. § 195); and that OptumRx supposedly “assisted . . . with making the decision to exclude
low WAC drugs from their custom formularies” (Interrogatory 8; Compl. § 157).! Yet despite
investigating these matters for years and having collected terabytes of data from OptumRx and a
selection of OptumRx’s Payer clients and their consultants, Complaint Counsel still has not
identified a single Plan or Payer in response to OptumRx’s interrogatories. Not one. Instead,
Complaint Counsel asserts boilerplate objections, rehashes allegations in the Complaint, and offers
a vague commitment to identify Payers in response to OptumRx’s interrogatories at some later
date.

Furthermore, in response to OptumRx’s interrogatories regarding evidence relating to
OptumRx, Complaint Counsel cites evidence involving other Respondents—but evidence against
one is not evidence against all. As this Court stated during the September 5, 2025 hearing, this
case is “not like a conspiracy case where you can put in a document and say it’s [] a Caremark
document, but maybe it relates as well to Express Scripts and so it’s subject to connection . . . that
isn’t going to work here. You’re going to have to have your case structured so that you know
individually what you’re using against each of the respondents.” Tr. 93.

OptumRx’s deadline to notice depositions is January 23, 2026, fact discovery closes on
March 2, 2026, and the Evidentiary Hearing begins on June 17, 2026. Given the limited time
remaining, it is essential that Complaint Counsel immediately identify those Payers and Plans
responsive to OptumRx’s interrogatories so that OptumRx can take discovery as to each of them.
The only other option is for Complaint Counsel to state that it knows of no Plans or Payers that fit
within these allegations against OptumRx. Finally, Complaint Counsel should be compelled to

fully respond to each interrogatory with OptumRx-specific evidence.

! This motion uses the defined terms “Plans” and “Payers” as they were defined in the at-issue interrogatories.
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BACKGROUND

OptumRx served eleven interrogatories in January 2025, five of which sought the specific
Plans or Payers that Complaint Counsel contends did not realize that their members paid out-of-
pocket costs that exceeded the entire net cost of highly rebated drugs, and the Plans or Payers about
which Complaint Counsel has evidence that OptumRx misled or otherwise disincentivized from
adopting mechanisms to reduce patient out-of-pocket costs. See Ex. A, Interrogatories 2, 3, 4, 5,
8. During the meet and confer process, OptumRx narrowed its requests to have Complaint Counsel
identify those Plans and Payers and the bases for their identification, and to supplement its
responses with any additional responsive information at the end of fact discovery.

Notwithstanding that offer, Complaint Counsel submitted an amended interrogatory
response on December 12 that once again failed to identify a single Plan or Payer. Ex. A.
Complaint Counsel stated that it would not identify specific Plans or Payers until the close of expert
discovery, long after the window for OptumRx to take discovery would have closed. See Ex. A at
15. Complaint Counsel has argued that its amended witness list identifies three OptumRx clients
and it is still taking discovery of those third parties, but tellingly Complaint Counsel has refused
to add those Payers to its interrogatory responses or limit its evidence at the Evidentiary Hearing
only to those Payers. Ex. C. This is blatant sandbagging, it is fundamentally unfair, and it should
not be tolerated.

ARGUMENT

A. Complaint Counsel Should Identify Specific Plans and Payers In Response to
Interrogatories 2, 3,4, 5, and 8

Commission Rules state that “Parties may obtain discovery to the extent that it may be
reasonably expected to yield information relevant to the allegations of the complaint, to the

proposed relief, or to the defenses of any respondent,” including through the issuance of
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interrogatories. 16 C.F.R. §§ 3.31(c)(1) & 3.35. The Commission’s Rule on interrogatories
requires that each interrogatory be answered “fully.” 16 C.F.R. § 3.35(a)(2). Furthermore, parties
have an ongoing obligation to amend their interrogatory responses if a party “learns that the
response is in some material respect incomplete or incorrect.” 16 C.F.R. § 3.31(e)(2). The failure
to timely amend an interrogatory response can result in the evidence being excluded from trial. /n
re Intuit, 2022 WL 16960876, at *2 (F.T.C. Oct. 31, 2022).

Complaint Counsel should be compelled to amend its responses to identify the specific
Plans or Payers called for and the bases for identifying those Plans or Payers. If Complaint Counsel
cannot identify any such Plans or Payers now, it should state that and be precluded from
introducing evidence relating to specific Plans or Payers at the Evidentiary Hearing and related
briefing. Moreover, if Complaint Counsel identifies a Plan or Payer too late for OptumRx to
pursue discovery under the current schedule (e.g., after the January 23 deadline to serve deposition
subpoenas), OptumRx should be afforded a reasonable opportunity to take discovery relating to
any such Plan or Payer.

Interrogatories 2 and 3 ask Complaint Counsel to identify “the specific Payers that You
allege did not realize that their patients pay out-of-pocket costs that can exceed the entire net cost
of highly rebated drugs . . .” and details about those Plans. OptumRx administers tens of thousands
of Plans for its Payer clients. Some of those Plans are High Deductible Health Plans (HDHPs) that
require patients to pay a higher deductible before the Payer starts to pay for the drug. While the
out-of-pocket costs for members that select these plans are usually higher than other plan types,
their premiums are usually much lower and they provide tax benefits for the patients. See, e.g., 26

U.S.C. § 223 (members in HDHPs can contribute to tax advantaged health savings accounts).
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There is nothing illegal or unfair about Payers adopting these ubiquitous plan designs, which
Congress has explicitly approved via statute.? See 26 U.S.C. § 223(c)(2).

While recognizing that Payers control how costs are allocated between the Plan and the
members, the Complaint nonetheless attempts to put the onus of out-of-pocket costs on OptumRx
by claiming that OptumRx denies “clients access to drug net cost information,” thus “prevent[ing]
commercial payers from fully appreciating how plan designs that base patient cost-sharing on list
price . . . can cause this exploitative cost-shifting,” and that “Payers may not realize that their
patients pay out-of-pocket amounts that can exceed the entire net cost of highly rebated drugs.”
Compl. 9 201, 221.

To prepare its defense, OptumRx needs to know which (if any) of its Payer clients
Complaint Counsel will argue were denied information or did not understand the consequences of
their plan designs. The identity of the specific Plans and Payers at issue is necessary “to narrow
the issues and thus help determine what evidence will be needed at trial.” In re Union Oil Co. of
Cal., 2003 WL 21672867, at *2 (F.T.C. July 8, 2003) (quotation omitted).

This should not be a difficult task for Complaint Counsel. When the Complaint alleged
that Payers did not realize that their patients pay out-of-pocket costs that can exceed the entire net
cost of highly rebated drugs, Complaint Counsel must have had a good faith basis for these
allegations related to OptumRx. And after years of investigating and litigating these matters,
Complaint Counsel has received terabytes of data and document productions from OptumRx and
many third parties, yet Complaint Counsel still refuses to disclose whether it has any specific

examples to back up its allegations.

2 See, e.g., HealthCare.gov, High Deductible Health Plan (HDHP), https://www.healthcare.gov/glossary/high-
deductible-health-plan/.
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Discovery is about to close and Complaint Counsel has not articulated a plausible basis for
failing to identify a single specific Plan or Payer called for by the interrogatories. Complaint
Counsel asserts that the interrogatories are “overbroad and unduly burdensome” because they do
“not specify a responsive time period” and “may be read to require an exhaustive itemization of
every OptumRx plan for which this phenomenon occurs or has occurred.” Ex. A at 13-14. But
that is not a basis for Complaint Counsel to refuse to provide the specific Plans and Payers, if any,
that counsel will contend were at issue during the period at the heart of this dispute. See Consumer
Elecs. Ass’n v. Compras & Buys Mag., Inc., 2008 WL 4327253, at *2 (S.D. Fla. Sept. 18, 2008)
(“If there is an objection based upon an unduly broad scope, such as time frame or geographic
location, discovery should be provided as to those matters within the scope which is not
disputed.”).

Complaint Counsel also objects that it is not “required to provide a list of each and every
Plan” in “order to establish that Respondents’ conduct violates Section 5 and that Complaint
Counsel reserves the “right to provide examples of evidence requested” “as a component of
supporting the allegations in the Complaint, but whether and how to do so, remains its own
prerogative.” Ex. A at 15. OptumRx disagrees, but regardless, material is discoverable to the
extent it may “yield information relevant to the allegations in the complaint,” 16 C.F.R. §
3.31(c)(1), not whether it is “required” to establish a legal violation. And despite Complaint
Counsel’s promise to provide “examples,” it has not provided any.

These are not premature contention interrogatories. Ex. A at 13. This Court has compelled
Complaint Counsel to answer similar interrogatories asking for specific factual information
relevant to the gravamen of a complaint, holding that such requests are not contention

interrogatories and must be answered while discovery remains open, not months after it closes.
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See In re Intuit, 2022 WL 16960876, at *2, 4-5 (compelling Complaint Counsel to “identify every
advertisement or communication” that is allegedly deceptive, and to “identify any consumer
complaints relevant to the allegations in the Complaint™).

Interrogatories 4 and 5 ask Complaint Counsel to “[i]dentify the specific Payers that You
allege OptumRx prevented or disincentivized from adopting point-of-sale rebates” (Interrogatory
4) or from “including insulin on their preventive drug lists, critical drug lists, or any other list of
drugs for which Payers mitigate or eliminate patient out-of-pocket costs for their members”
(Interrogatory 5). This is a central issue in the case because Complaint Counsel contends that
point-of-sale rebates and similar programs can reduce or eliminate the alleged harm to patients in
HDHPs. See Compl. § 66. The evidence will show that OptumRx offers these and other optional
programs to its clients as they design their Plans to reduce out-of-pocket costs of their members,
and that many clients take advantage of those programs based on their unique circumstances and
evaluation of the tradeoffs between Plan and member costs that each Payer makes for itself.

If Complaint Counsel has identified specific Payers that chose not to participate in those
programs because they were allegedly prevented or disincentivized by OptumRx, Complaint
Counsel should identify those Payers now. Complaint Counsel should not be permitted to stand
on its boilerplate objections to these interrogatories.

Interrogatory 8 asks Complaint Counsel to “identify[] the specific Payers that You allege
OptumRx assisted” “with making the decision to exclude low WAC drugs from their custom

2

formularies.” See Compl. § 157. This goes to the very heart of the case—indeed, Complaint

Counsel alleges that because of the “low commercial uptake of the low WAC insulins” and “how

29 ¢¢

the Respondents designed this system,” “many diabetics were left paying inflated prices for

insulin.” Id. 9§ 161-162. Despite this, Complaint Counsel has not identified a single Payer that
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OptumRx supposedly “assisted” in causing this harm. For the reasons already stated, Complaint
Counsel should be required to identify the specific Payers called for by the interrogatory.

B. Complaint Counsel Should Amend Its Responses to Interrogatories 2 Through 10 To
Identify Optum-Specific Evidence

Complaint Counsel’s responses to Interrogatories 2 through 10 are inadequate for the
additional reason that they are not specific to OptumRx and do little more than refer back to the
Complaint.

Despite guidance from the Court during the September 5 hearing, Complaint Counsel’s
responses rely on citations to other Respondents’ documents. Ex. A. Further, the responses cite
the Complaint, thus in many places providing no actual evidentiary support. See Anderson v.
United Parcel Serv., Inc., 2010 WL 4822564, at *6 (D. Kan. Nov. 22, 2010) (“[I]Jncorporating by
reference portions of other pleadings such as the complaint, is insufficient to answer an
interrogatory.”).

The Court should order Complaint Counsel to fully respond to Interrogatories 2 through
10 with OptumRx-specific evidence and without citing the Complaint by the close of fact
discovery. See In re Intuit, 2022 WL 16960876, at *5 (ordering Complaint Counsel to fully
respond by the close of discovery); In re Pom Wonderful LLC., 2011 WL 1055398, at *4 (F.T.C.
Mar. 16, 2011) (“Undue delay in disclosure of a contention, with the conditions proposed by
Complaint Counsel, could hamper Respondents’ ability to defend against the charge at trial and
thereby present an unnecessary risk of prejudice to Respondents.”).

CONCLUSION

The Court should grant OptumRx’s motion to compel interrogatory responses. Complaint

Counsel should be ordered to identify Payers now or be precluded from introducing evidence

relating to undisclosed Payers and Plans at the Evidentiary Hearing or in related briefing. And if
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Complaint Counsel does later identify a Payer responsive to these interrogatories after discovery
deadlines have passed, OptumRx should be permitted to take reasonable discovery relating to any
such Payer. Complaint Counsel should also be ordered to fully respond to Interrogatories 2
through 10 by the end of fact discovery.

Dated: January 19, 2026 Respectfully submitted,
GIBSON, DUNN & CRUTCHER LLP

By: /s/ Richard J. Doren
Richard J. Doren

Ryan S. Appleby

333 South Grand Avenue
Los Angeles, CA 90071

Tel: (213) 229-7038
RDoren@gibsondunn.com
RAppleby@gibsondunn.com

Michael J. Perry

Sophia A. Hansell

1700 M. St. NW

Washington, DC 20036

Email: MJPerry@gibsondunn.com
Email: SHansell@gibsondunn.com

Betty X. Yang

2001 Ross Ave Suite 2100
Dallas, TX 75201

Email: BYang@gibsondunn.com

Matthew C. Parrott

3161 Michelson Drive, Suite 1200
Irvine, CA 92612

Email: MParrott@gibsondunn.com

Counsel for Respondents OptumRx, Inc.; OptumRx
Holdings, LLC; and Emisar Pharma Services LLC
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CONFERENCE STATEMENT

Counsel for the moving Respondents conferred with Complaint Counsel in a good faith
effort to resolve the issues raised by this motion. The parties met and conferred via Zoom
regarding Complaint Counsel’s interrogatory responses on March 11, 2025, November 25, 2025,
and January 6, 2026. Complaint Counsel was represented during those meetings by Andrew
Kennedy and Lauren Peay; Respondents were represented by Ryan Appleby, Matthew Parrott and
Christopher Kopp. The parties also exchanged written correspondence on these issues on
September 8, 2025, September 23, 2025, December 2, 2025, January 9, 2026, and January 13,

2026. The parties declared an impasse on January 16, 2026.
Respectfully submitted,

By: /s/ Richard J. Doren
Richard J. Doren

333 South Grand Avenue
Los Angeles, CA 90071
Tel: (213) 229-7038
RDoren@gibsondunn.com

Counsel for Respondents
OptumRx, Inc.; OptumRx
Holdings, LLC; and Emisar
Pharma Services LLC
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

Caremark Rx, LLC;

Zinc Health Services, LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.;
Docket No. 9437
Medco Health Services, Inc.;
Ascent Health Services LLC;
OptumRYx, Inc.;

OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

[PROPOSED] ORDER

Upon consideration of Respondents OptumRx, Inc.; OptumRx Holdings, LLC; and
Emisar Pharma Services LLC Motion to Compel Discovery, IT IS HEREBY ORDERED that the

Motion is GRANTED.

It is HEREBY ORDERED:

That 1) within five (5) days of this order, Complaint Counsel shall amend its responses to
OptumRx Interrogatories 2, 3, 4, 5, and 8, to identify specific Plans and Payers, if any, as well as
the bases for identifying those Plans and Payers; and 2) within five (5) days of the close of fact
discovery, Complaint Counsel shall amend its responses to Interrogatories 2 through 10 to

include only Optum-specific evidence and remove references to the Complaint.
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Further, Complaint Counsel is precluded from introducing evidence relating to Payers
and Plans at the Evidentiary Hearing or in related briefing that were not identified timely in

response to OptumRx’s interrogatories.

Further, if Complaint Counsel does later identify a Payer or Plan responsive to
OptumRx’s interrogatories after discovery deadlines have passed, in addition to Complaint
Counsel being precluded from introducing evidence relating to those Payers and Plans, OptumRx

is permitted to take reasonable discovery relating to any such Payer or Plan to the extent

necessary.
ORDERED:
Jay L. Himes
Administrative Law Judge
Date:
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I hereby certify that no portion of this filing was drafted by generative artificial intelligence
(“ATI”) (such as ChatGPT, Microsoft Copilot, Harvey Al) and that on January 19, 2026 I filed
the foregoing document electronically using the FTC’s E-Filing system, which will send

notification of filing to:

April Tabor
Secretary
Federal Trade Commission

600 Pennsylvania Ave., NW, Rm H-113

Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable Jay L. Himes
Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Ave. NW, Rm. H-110

Washington, DC 20580
oalj@ftc.gov

I further certify that on January 19, 2026, I caused the foregoing document to be served via

email to:

Enu Mainigi

Craig D. Singer

Steven M. Pyser
WILLIAMS &
CONNOLLY LLP

680 Maine Avenue SW
Washington, DC 20024
emainigi@wc.com
csinger@wc.com
spyser@wc.com

Mike Cowie

Rani A. Habash
DECHERT LLP

1900 K Street NW
Washington, DC 20006
mike.cowie@dechert.com
rani.habash@dechert.com

Daniel J. Howley

Charles F. (Rick) Rule
Margot Campbell

Justin T. Heipp

RULE GARZA HOWLEY
901 7th Street NW, Suite 600
Washington, DC 20006
howley@rulegarza.com
rule@rulegarza.com
campbell@rulegarza.com
heipp@rulegarza.com

Jennifer Milici

Perry A. Lange

John W. O'Toole
WILMERHALE

2100 Penn. Ave. NW
Washington, DC 20037
jennifer.milici@wilmerhale.com
perry.lange@wilmerhale.com
john.otoole@wilmerhale.com
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Counsel for Respondents

Caremark Rx LLC; Zinc Counsel for Respondents Express
Health Services, LLC Scripts, Inc.; Evernorth Health,

Inc.; Medco Health Services, Inc.,
Ascent Health Services LLC

Respectfully submitted,

By: /s/ Richard J. Doren
Richard J. Doren

333 South Grand Avenue
Los Angeles, CA 90071
Tel: (213) 229-7038
RDoren@gibsondunn.com

Counsel for Respondents OptumRx, Inc.;
OptumRx Holdings, LLC; and Emisar
Pharma Services LLC
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Caremark Rx, LLC;

Zinc Health Services, LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.;
Medco Health Services, Inc.; Docket No. 9437
Ascent Health Services LLC;
OptumRYx, Inc.;

OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

DECLARATION OF MATTHEW PARROTT IN SUPPORT OF OPTUMRX
RESPONDENTS’ MOTION TO COMPEL

I, Matthew Parrott, declare as follow:

1. My name is Matthew Parrott. I am an attorney at Gibson, Dunn & Crutcher LLP and am
admitted to practice law in the State of California. I represent OptumRx, Inc., OptumRx
Holdings LLC, and Emisar Pharma Services LLC in this matter. I have personal knowledge of

the facts set forth in this declaration.
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2. Exhibit A to this declaration is a true and correct copy of Complaint Counsel’s December
12, 2025 amended Responses and Objections to OptumRx Respondents’ Second Set of
Interrogatories.

3. Exhibit B to this declaration is a true and correct copy of a letter from counsel for
OptumRx to Complaint Counsel, dated January 9, 2026.

4. Exhibit C to this declaration is a true and correct copy of a letter from Complaint
Counsel to counsel for OptumRx, dated January 13, 2026.

I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct.

Executed on January 19, 2026, in Irvine, California.

/s/ Matthew Parrott
Matthew Parrott
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PARROTT DECLARATION
EXHIBIT A
CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER
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PARROTT DECLARATION
EXHIBIT B
CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER
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PARROTT DECLARATION
EXHIBIT C
CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER





